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PREFACE. 


These  volumes  are  a  final  fulfillment  of  Mr.  Abbott's  promise  to 
the  legal  profession,  as  made  in  his  preface  to  the  "  New  Practice 
A  Forms,"  published  in  1887.  Mr.  Abboti'  there  announced : 
**  It  is,  therefore,  my  purpose  to  treat  the  subject  of  pleading 
eeparately."  His  purpose  was  in  part  realized  by  the  publica- 
tion in  1891  of  his  "  Brief  on  Pleading,"  designed  as  a  general 
treatise  on  the  subject,  to  accompany  the  later  volumes  present- 
ing the  forms,  and  to  relieve  them  of  the  necessity  of  including 
a  burdensome  amount  of  text.  His  labors  on  the  material  for 
the  present  volumes  were  continuous  until  the  time  of  his  death. 

In  completing  the  volumes  for  publication,  I  have  adhered  to 
Mr.  Abbott's  plans  as  revealed  to  me  during  my  association  with 
him  in  their  preparation  —  a  period  of  several  years.  We  have 
sought  to  place  in  the  hands  of  the  active  practitioner  a  collec- 
tion of  forms  of  pleading  of  recognized  standing  or  sustained  by 
actual  adjudication,  so  comprehensive  in  selection  that  he  will 
find  a  precedent  substantially  "  on  all  fourd,"  whatever  be  his 
need.  In  most  instances,  these  precedents  havenbeen  prepared 
for  actual  use  and  have  been  the  subject  of  judicial  scrutiny  and 
decision,  as  well  as  the  criticism  of  opposing  counsel ;  in  the 
collection  of  this  material  Mr.  Abbott  had  unrivalled  facilities. 
Each  precedent  has  received  careful  consideration  and  revision 
by  Mr.  Abbott  or  by  myself,  in  an  endeavor  to  make  it  of  the 
highest  general  utility,  and  copious  references  have  been  made 
to  sustaining  authorities. 

In  actual  practice  the  pleader  is  apt  to  err  on  the  side  of  caution 
and  to  indulge  in  prolixity  of  statement.  The  precedents  here 
given  could  in  many  instances  be  shortened  without  rendering 
them  actually  insufficient    But  however  desirable  conciseness  in 
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pleading  may  be,  it  Jias  been  deemed  preferable  in  the  prepara- 
tion of  these  forms  to  avoid  such  brevity  as  might  perhaps  invite 
question  or  require  argument  in  their  support. 

These  volumes  are  not  intended  merely  for  local  use.  I  believe 
they  will  be  of  value  to  the  practitioner  wherever  the  spirit  of 
the  "  New  Procedure  "  dominates  the  science  of  pleading.  The 
design  has  been  to  furnish  in  each  precedent  that  statement  of 
the  faeta  constituting  the  cause  of  action,  or  the  defense,  which 
is  now  required  in  nearly  all  of  the  States.  Technical  details 
of  commencement  and  conclusion  have  been  treated  in  a  single 
chapter,  with  especial  reference  to  Code  practice ;  in  these  details^ 
the  local  usage  will  be  familiar  to  each  practitioner. 

I  desire  to  acknowledge  my  indebtedness  to  James  MaoGbbgor 
Smith,  Esq.,  for  able  assistance  rendered  to  me  in  the  completion 
of  the  volumes. 

32  Nassau  St.,  New  Toek,  September^  1898. 

CARLOS  C.  ALDEN. 
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ing since  been  collected  by  him;  —  to  recover  excess  received  over 
the  amount  of  the  debt 125 

142.  By  assignee  of  a  debtor,  against  his  pledgees  of  a  mortgage  as  col- 

lateral to  notes  on  which  he  was  Jointly  liable,  the  mortgage  hav- 
ing since  been  collected  by  the  pledgees;  —  to  recover  its  excess 
over  the  amount  of  the  notes,  and  to  have  the  notes  delivered  up.  125 
148.  For  repayment  of  a  judgment  paid,  and  afterwards  reversed 127 

144.  By  owner  of  goods  against  common  carrier,  to  recover  back  excess 

of  freight  exacted 128 

145.  To  recover  freight  charge  on  failure  to  transport 129 

146.  Against  a  factor,  for  price  received  by  him  for  goods  sold 129 

147.  By  consignor  against  bank  for  proceeds  of  sale  of  goods,  deposited 

by  factor  in  his  own  name 130 

148.  Against  factor  who  has  collected  insurance  loss  on  principal's  goods.  181 

149.  Against  note-broker,  for  proceeds  of  note  discounted 182 

150.  Against  executor  for  money  received  by  decedent  and  retained 138 

151.  To  recover  insurance  moneys  collected  by  defendant's  testator 183 

152.  Complaint  by  infant  to  recover  back  money  he  had  been  induced  by 

false  representtitions  to  invest  in  a  copartnership 135 

153.  Complaint  to  recover  money  paid  under  void  assessment 135 

154.  The  same,  where  the  assessment  was  regular  on  its  face 138 

155.  To  recover  from  city  amount  paid  for  tax  certificates  which  were 

invalid  because  of  defect  in  the  assessment 140 

156.  Complaint    by    corporation  against   corporate    commissioners    for 

moneys  received  on  subscription  of  stock 142 

157.  To  recover  fees  of  usurped  public  office 148 

Notes  of  recent  cases  involving  questions  of  pleading  in  this  species 

of  action 144 
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CHAPTER  IV. 

COMPLAINTS  IN  ACTIONS  FOR  GOODS  SOLD  AND 

DELIVERED. 
Form  No.  Page. 

158.  Sale  and  delivery,  for  reasonable  value 146 

159.  The  same,  where  the  price  was  agreed  on 147 

160.  Short  form,  upon  an  account 148 

161.  The  same,  alleging  the  contract 140 

162.  The  same,  alleging  the  contract  and  acceptance  of  partial  perform- 

ance   150 

163.  Sale  to  defendant,  and  delivery  to  a  third  person 150 

164.  For  price  after  delivery  upon  trial 151 

165.  Sale  and  delivery,  anticipating  and  avoiding  defense  of  payment 151 

166.  The  same,  anticipating  and  avoiding  defense  of  an  unexpired  credit.  153 

167.  Against  one  wrongfully  appropriating  plaintiff's  chattels 154 

168.  For  price  of  goods  sold,  with  allegation  of  fraud  in  inducing  sale. .  154 

169.  For  necessaries  furnished  to  defendant's  wife  or  infant  children 155 

170.  Against  husband  and  wife,  for  goods  sold  for  her  separate  estate —  156 

171.  For  price  of  stock  and  fixtures  of  store  and  good  will,  agreed  to  be 

paid  in  installments 158 

172.  Against  fraudulent  purchaser  for  price  and  for  injunction  restrain- 

ing sale 158 

Notes  of  recent  cases  on  questions  of  pleading  arising  in  this  species 

of  action 159 

Notes  of  recent  cases  on  splitting  cause  of  action 161 


CHAPTER  V. 

COMPLAINTS  IN  ACTIONS  FOR  USE  AND  OCCUPATION. 

178.  General  form 168 

174.  The  same,  at  an  agreed  value 164 

175.  For  lodgings 165 

Notes  of  recent  cases  on  questions  of  pleading  arising  in  this  species 

of  action 1 65 

CHAPTER  VI. 

COMPLAINT  IN  ACTION  FOR  THE  HIRE  OF  PERSONAL 

PROPERTY. 

170.  Common  form 167 
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CHAPTER  VII. 

COMPLAINTS  IN  ACTIONS  FOR  WORK,  LABOR  AND  SERV- 
ICES (AND  MATERIALS  INCIDENTALLY  FURNISHED), 

Form  No.  Pa^e. 

177.  General  form 189 

178.  The  same,  as  upon  an  account 170 

179.  For  commissions  of  broker 171 

180.  The  same,  under  agreement  for  compensation  dependent  on  price 

secured 171 

181.  As  factor 172 

182.  For  brokerage  and  for  premiums  paid  by  plaintiff  for  underwriting.  172 

188.  For  editing  a  newspaper 172 

184.  The  same,  for  editing  or  compiling  a  book 172 

186.  By  proprietors  of  a  newspaper,  for  advertising 173 

186.  By  advertising  agent,  for  services  and  disbursements 173 

187.  By  an  architect 170 

188.  By  an  attorney 174 

189.  The  same,  under  retainer  and  a  modified  retainer 174 

190.  The  same,  to  recover  from  assignee  of  client  his  share  of  proceeds  of 

litigation  agreed  on  for  his  services 176 

191.  By  attorneys  in  action  to  recover  for  their  services  and  to  establish  a 

lien  on  client's  judgment 180 

192.  Byaphysician 188 

198.  By  an  undertaker 186 

194.  By  an  auctioneer 186 

195.  Byadentist 188 

198.  Against  corporation  for  services  as  an  officer 187 

197.  For  private  tuition 187 

198.  Complaint  for  services  and  supplies  of  keeper  of  boarding  school. . . .  187 

199.  For  bojird  and  lodging 188 

200.  For  stabling  and  care  of  horses 189 

201.  For  freight,  against  consignor • 189 

202.  For  freight,  against  consignee 189 

208.  By  a  parent,  for  services  of  a  minor  child 189 

204.  For  work,  and  materials  incidentally  furnished 190 

205.  The  same,  on  an  account 191 

208.  Another  form  with  another  count  for  damages  for  breach  of  special 

contract  for  same  services 191 

207.  For  imparting  information  on  request,  and  breach  of  agreement  to 

pay  in  bonds 192 

208.  For  extra  work  done  in  course  of  an  employment 193 

209.  On  a  special  contract,  completely  fulfilled  by  plaintiff 198 

210.  The  same,  where  the  contract  was  fulfilled  by  an  assignee 194 

211.  For  services  rendered  on  employment  by  supposed  agent  who  had 

no  such  authority 195 
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No.  Pajfe. 

212w  On  a  building  contract  subsequently  modified,  with  claim  for  extra 

work 196 

218.  The  same,  another  form 198 

Notes  of  recent  cases  on  questions  of  pleading  arising  in  action  for 
the  value  of  services  rendered,  the  agreed  compensation  and  dam- 
ages for  wrongful  discharge 199 

The  same,  in  actions  on  building  contracts 202 


CHAPTER  VIII. 

COMPLAINTS  IN  ACTIONS  FOUNDED  UPON  EXPRESS 
PROMISES  TO  PAY  MONEY  UPON  VARIOUS 
CONSIDERATIONS. 

214.  Upon  withdrawal  of  a  suit 208 

215.  The  same,  for  withdrawing  opposition  to  the  probate  of  a  will 204 

216.  Upon  a  promise  made  to  a  third  person,  to  pay  money  to  the 

plaintiff 205 

217.  On  a  promise  to  pay  for  the  surrender  of  a  lease 206 

218.  For  the  unpaid  consideration -money  of  a  conveyance 206 

219.  On  an  express  promise,  in  consideration  of  a  precedent  debt 207 

220.  On  a  debt  barred  by  the  Statute  of  Limitations,  or  a  discharge,  and 

revived  by  a  new  promise 207 

221.  On  a  royalty  agreement 209 

222.  On  promise  to  pay  share  of  net  profits  for  assignment  of  patent 210 

223.  Complaint  on   stipulation    to   refund   money    deposited   to   stay 

execution ...211 

224.  Upon  a  promise  to  pay  drafts  for  expenses  drawn  by  plaintiff  while 

an  employee 214 


CHAPTER  IX. 

COMPLAINTS  IN  ACTIONS  ON  PROMISSORY  NOTES. 

L  Short  Statutory  Mode  of  Pleading  Instruments  for  Pat> 

MKNT  OF  Money  Only. 

225.  General  form,  on  instrument  not  a  negotiable  promissory  note 216 

226.  The  same,  another  form 217 

227.  Another  form,  the  instrument  containing  also  a  stipulation 218 

II.  By  Payee  against  Maker. 

228.  On  note  in  ordinary  form,  pleading  the  legal  effect  thereof 219 

}.  The  same,  under  statute  permitting  the  setting  forth  of  a  copy  of  the 

note 221 
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Form  No.  Fli«^ 

230.  On  a  note  signed  by  an  agent S38 

231.  On  note  made  by  partners  in  firm  name 224 

282.  By  partners,  on  a  note  payable  to  the  order  of  the  firm 225 

238.  By  a  surviving  partner,  on  a*  note  payable  to  the  order  of  his  late 

firm 225 

284.  By  payee  against  the  surviving  member  of  the  firm  making  the  note.  226 

235.  Against  executor  or  administrator  of  deceased  maker 227 

286.  By  executor  or  administrator  of  deceased  payee 228 

237.  By  a  corporation  against  a  corporation 229 

238.  On  two  notes,  one  being  partly  paid 229 

239.  On  several  notes  given  upon  an  agreement  to  pay  all  upon  a  default 

in  any 230 

240.  On  a  note  for  a  voluntary  subscription  payable  on  condition  of  other 

subscriptions  to  a  certain  amount  being  secured,  or  at  a  fixed  future 
time,  at  maker's  option 231 

241.  On  a  note  payable  at  a  specified  time  after  sight 231 

III.  Indorsee  against  Maker. 

242.  By  first  indorsee.     Ordinary  form,  pleading  the  legal  effect 232 

243.  The  same,  pleading  by  copy 238 

244.  Second  or  later  indorsee  against  maker 233 

245.  On  a  note  payable  to  bearer,  or  to  a  fictitious  person's  order,  or  to 

maker's  own  order ... . .  235 

lY.  Indorsee  against  Indorser. 

246.  First  indorsee  against  payee,  indorser,  pleading  legal  effect 235 

247.  The  same,  pleading  by  copy 288 

248.  The  same;  approved  form  in  common-law  State 289 

249.  Remote  indorsee  against  the  payee,  indorser 289 

250.  Remote  indorsee  against  his  immediate  indorser 239 

251.  Averment  of  excuse  for  non-presentment,  where  the  maker  could 

not  be  found 240 

252.  The  same,  where  the  indorser  has  before  maturity,  waived  demand 

and  notice 240 

258.  The  same,  where  waiver  was  made  after  maturity    241 

254.  On  a  note  which  may  not  be  valid  as  against  the  maker 241 

V.  Indorsee  against  Maker  and  Indorser. 

255.  First  indorsee  against  maker,  and  payee,  indorser 242 

256.  Remote  indorsee  against  maker,  first  indorser,  and  a  later  indorser. .  242 

VI.  Payee  against  Maker  and  Irregular  Indorsee. 

257.  Payee  having  parted  with  value  on  the  faith  of  the  indorsement 248 

258.  Against  maker  and  irregular  indorser  of  non-negotiable  note 244 

259.  The  same,  shorter  form,  the  maker  a  corporation 245 

260.  The  same,  on  a  non-negotiable  note,  sustained  in  South  Carolina 246 
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Vn.  Bt  Trakbtbreeb  of  Negotiable  Paper,  not  CLADONa  bt 

Indorseicbnt. 

Form  No.  Page. 

261.  By  an  assi^ee  of  a  note,  against  maker 247 

202.  On  note  assigned  as  collateral  security  without  indorsement  but  with 
an  agreement  to  indorse;  by  transferee  against  maker  and  trans- 
feror    248 

2«3.  On  a  bank  note 249 

264.  By  the  treasurer  of  an  unincorporated  association,  on  a  note  payable 

to  a  former  treasurer 249 

265.  On  a  note  wrongly  dated 250 

Notes  of  recent  cases,  involving  questions  of  pleading  in  actions  on 

bills,  notes,  checks,  etc. 251 


CHAPTER  X. 

COMPLAINTS  IN  ACTIONS  ON  BILLS  OF  EXCHANGE. 

I.  Pates  against  Acceptor. 

266.  Short  form,  setting  out  a  copy  of  the  bill 258 

207.  The  same,  pleading  the  legal  effect 258 

268.  On  an  acceptance,  varying  as  to  time  of  the  bill 260 

269.  Against  acceptor  for  honor 260 

270.  On  a  bill  directed  by  the  drawer  to  himself  and  accepted  by  him 261 

271.  By  assignee  of  a  bill  payable  out  of  a  particular  fund 261 

272.  Comphunt  on  unconditional  promise  in  writing  to  accept  bill  of 

exchange 262 

n.  Payee  against  Drawer. 

278.  On  a  bill  payable  at  a  certain  time  after  date  or  sight,  for  non-accept- 
ance  263 

274.  On  the  same;  another  form,  setting  out  a  copy  of  the  bill 264 

275.  On  sight  draft  against  a  corporation  drawer 264 

276.  On  a  bill  payable  on  a  day  certain,  or  at  sight,  or  at  a  certain  time 

after  date, —  for  non-payment 265 

277.  On  the  same,  non-presentment  for  acceptance  excused,  the  drawer 

having  countermanded  the  bill 266 

278.  On  the  same,  non-presentment  for  acceptance  excused,  because  the 

drawer  could  not  be  found 266 

279.  On  the  same,  demand  and  notice  excused  by  waiver. 266 

III.  Payee  against  Drawer  and  Acceptor. 

280.  On  a  bill  accepted  by  the  drawee 267 

281.  Against  drawer  and  one  who  has  accepted  the  bill  for  honor 267 
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IV.  By  Indorsee. 

Form  No.  Page. 

382.  Indorsee  against  drawer,  who  is  also  indorser,  for  non-acceptance. . .  268 

288.  Indorsee  against  drawer,  indorser,  for  non-payment 209 

284.  Remote  indorsee  against  acceptor 270 

285.  By  the  same,  on  foreign  bill  in  foreign  language 270 

286.  Indorsee  against  acceptor  who  afterwards  absconds 271 

287.  Against  drawer  and  indorser  —  for  non -acceptance 272 

288.  Against  drawer;  indorser  before  acceptance;  and  acceptor,  for  non- 

payment   273 

289.  Against  drawer,  acceptor,  and  indorser  after  acceptance, —  for  non- 

payment  273 

V.  Drawer  against  Acceptor. 

290.  On  a  bill  returned  to,  and  taken  up  by  the  drawer 274 

291.  Against  acceptor  on  a  bill  payable  to  the  drawer's  own  order  and  not 

negotiated 275 

Notes  of  recent  cases  on  questions  of  pleading  in  actions  upon  bills, 
notes  and  checks 251 


CHAPTER  XI. 

COMPLAINTS  UPON  CHECKS,  CERTIFICATES  OF  DEPOSIT 

AND  LETTERS  OF  CREDIT. 

I.  Against  Drawer  of  Check. 

292.  Payee  against  drawer 277 

293.  Indorsee,  or  bearer,  against  drawer 278 

294.  The  same,  another  form  for  use  in  common-law  States 279 

295.  Omission  to  give  notice  of  non-payment  excused  because  the  drawer 

had  no  funds 279 

296.  Non- presentment  excused  because  of  insolvency  of  the  drawee 280 

297.  Indorsee  against  drawer,  where  payment  was  stopped  by  drawer  . . .  280 

II.  Against  Drawer,  Indorser  [and  Drawee]  of  Check. 

298.  Indorsee,  or  bearer,  against  drawer  and  indorser 281 

299.  Against  the  bank,  drawee,  by  depositor,  for  damages  for  refusal  to 

pay  check 281 

300.  Against  the  bank,  drawee,  for  refusal  to  pay  check  drawn  by  plain- 

tiff's agent  against  a  deposit  made  by  the  agent  in  his  own  name 
under  instructions  from  plaintiff 283 

801.  Against  the  bank,  drawee,  having  certified 284 

III.  Certificates  of  Deposit. 

802.  Complaint  on  certificate  of  deposit 285 
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IV.   liETTERS  OF  CRKDIT. 
FonnNa  Plage. 

808.  On  letter  of  credit,  available  by  draft  286 

Notes  of  recent  cases  on  questions  of  pleading  involved  in  actions  on 

bills,  notes  and  checks 251 


CHAPTER  XII. 

COMPLAINTS  IN  ACTIONS  UPON  ACCOUNTS. 

304.  Upon  an  account 288 

805.  On  an  account  stated 288 

CHAPTER  XIII. 

COMPLAINTS  IN  ACTIONS  ON  ARBITRATION  AWARDS. 

306.  On  the  award  of  arbitrators 290 

307.  On  award  of  an  umpire 292 

806.  Allegation  of  an  enlargement  of  the  time 293 

CHAPTER  XIV. 

COMPLAINT  IN  ACTIONS  UPON  BONDS. 

L  On  Bonds  for  Payment  op  Money  only. 

309.  Common  form,  on  the  penal  sum 294 

310.  Another  form,  on  the  sum  named  in  the  condition 295 

311.  Another  form,  pleading  it  according  to  its  legal  effect 295 

312.  Another  form,  pleading  by  copy 296 

313.  On  a  negotiable  bond 296 

314.  Another  form,  upon  a  railroad  bond  requiring  certification  by  trustee. .  297 

315.  On  a  town  bond  issued  in  aid  of  railroad 298 

316.  On  coupon 802 

317.  On  coupon  of  bond  issued  by  town  in  aid  of  a  railroad 302 

II.  On  Bonds  other  than  for  Payment  of  Money. 

318.  Common  form,  setting  forth  copy.  305 

319.  Another  form,  for  cases  where  the  condition  is  contained  in  an 

instrument  which  cannot  conveniently  be  set  forth 305 

320.  On  a  bond  for  rent,  against  principal  and  sureties 805 

321.  On  a  bond  for  the  fidelity  of  a  clerk  or  cashier 307 

822.  On  a  bond  for  the  faithful  accounting  of  an  agent 308 
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Form  No.  Page. 

828.  On  bond  given  to  secure  stay  of  proceedings  under  a  stipulation;  for 
reformation  of  a  mistake  in  it,  and  for  judgment  upon  it  as 
reformed 310 

824.  On  bond  to  discharge  vessel  from  attachment  under  New  York  State 

Lien  Law 312 

III.  ARBrrRATioN  Bonds. 

325.  For  refusal  to  comply  with  award 813 

826.  For  revoking  the  arbitrator's  powers 814 


CHAPTER  XV. 

COMPLAINTS  IN  ACTIONS  UPON  OFFICIAL  BONDS  AND 

UNDERTAKINGS. 

I.  Official  Bonds. 

327.  On  an  administration  bond 815 

328.  Against  one  surety  on  the  rond  of  an  executor,  whose  letters  have 

been  revoked 317 

329.  Complaint  by  receiver  on  bond  given  by  his  predecessor 322 

830.  Assignment  of  breach  of  the  bond  of  a  county  treasurer  in  action  by 

supervisor 324 

331.  Assignment  of  breach  in  a  sheriff's  bond,  for  neglect  to  levy 324 

332.  The  same,  for  neglect  to  sell  after  levy 325 

388.  The  same,  for  neglect  to  return 825 

384.  Allegation  of  judgment  for  damages  and  costs  against  the  sheriff. . .  326 

II.  Undertakings. 

335.  Short  form,  where  the  undertaking  recites  the  facts 826 

886.  For  security  for  costs 827 

337.  For  costs  of  appeal  to  Court  of  Appeals 827 

338.  On  appeal,  to  stay  execution  meantime 829 

839.  On  undertaking  on  appeal  from  decree  of  surrogate 329 

340.  For  costs  and  damages  on  an  attachment 380 

341.  On  an  undertaking  to  discharge  attachment 882 

342.  On  an  undertaking  for  costs  and  damages  on  obtaining  order  for  an 

arrest 838 

843.  On  undertaking  to  procure  discharge  from  arrest 384 

844.  On  undertaking  to  indemnify  sheriff  for  levy  under  execution 885 

845.  On  undertaking  in  an  action  to  recover  a  chattel  (replevin) 837 

846.  On  an  undertaking  given  in  an  action  to  recover  a  chattel,  to  secure 

the  return  of  the  property 888 

847.  On  an  undertaking  given  on  obtaining  an  Injunction 389 

848.  Undertaking  to  discharge  mechanic's  lien 840 
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CHAPTER  XVI. 

COMPLAINTS  IN  ACTIONS  ON  CHARTER  PARTIES. 
Form  No.  PA«:e. 

349.  Ship  owner  against  charterer,  for  freight 848 

830.  The  same,  annexing  a  copy 844 

351.  The  same,  against  assignee  of  cargo 844 

852.  For  not  loading 844 

353.  For  demurrage 846 

854.  Charterer  against  owner,  for  abandoning  the  voyage 846 


CHAPTER  XVII. 

COMPLAINTS  IN  ACTIONS  ON  GUARANTIES. 

356.  Against  guarantor,  on  an  unqualified  guaranty  of  payment  of  debt. .  847 

356.  Against  guarantor  of  payment  of  coupons  on  negotiable  bonds 349 

857.  On  a  general  guaranty,  by  a  transferee  of  the  principal  obligation. .  361 

358.  Against  guarantor,  or  so-called  irregular  indorser  of  a  non-negotiable 

promissory  note  before  delivery  to  payee 362 

359.  Against  guarantor  of  the  ultimate  payment 362 

360.  Against  guarantor  of  the  collection  of  a  debt 853 

361.  On  guaranty  of  yearly  dividend  on  stock 364 

362.  Against  sureties  for  payment  of  rent 855 

368.  Against  sureties  upon  contract  for  work  and  services 856 

364.  On  an  agreement  to  be  answerable  for  the  price  of  goods  sold  to  a 

third  person 857 

365.  On  a  guaranty  of  a  precedent  debt 858 

866.  Against  guarantor  of  mortgage,  to  recover  deficiency  after  fore- 
closure  859 

Notes  of  recent  cases  in  different  States,  involving  questions  of 
pleading  in  actions  upon  a  guaranty 860 


CHAPTER  XVIII. 

COMPLAINTS  IN  ACTIONS  ON  INSURANCE  POLICIES. 

I.  On  Fire  Policies. 

367.  By  the  owner,  insured 861 

368.  The  same,  by  mortgagee,  under  provision  in  owner's  policy 865 

369.  The  same,  showing  a  renewal 366 

370.  The  same,  where  the  plaintiff  purchased  the  property  after  the 

insurance 866 
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Form  No.  FHE«> 

871.  By  the  assignee  after  loss,  on  an  agreement  to  insure,  policy  never 

having  been  delivered 867 

872.  On  personal  property,  removed  during  term 869 

378.  Against  attorney  in  fact,  upon  Lloyds  policy,  containing  a  provision 

that  he  alone  shall  be  sued 869 

374.  Against  underwriter,  on  Lloyds  policy 371 

II.  On  Life  Insurance  Policies. 

375.  By  executor 873 

876.  By  wife,  partner  or  creditor,  insured 875 

377.  By  the  assignee  of  insured  in  trust  for  the  wife  of  insured 876 

878.  On  membership  certificate  of  fraternal  benefit  order 877 

III.  On  Accident  Insubancb  Policies. 

879.  By  wife  of  insured 879 

IV.  Marine  Policies. 

880.  On  a  valued  policy  on  ship  or  cargo 881 

881.  The  same,  on  an  open  policy 888 

382.  Upon  freight 888 

888.  Averment  of  loss  by  collision 384 

884.  Averment  of  waiver  of  a  condition 384 

385.  For  a  partial  loss  and  contribution  to  general  average,  for  goods 

thrown  overboard 385 

386.  The  same,  where  the  damage  was  to  the  vessel 385 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  on 

insurance  policies 38& 


CHAPTER  XIX. 

COMPLAINTS  IN  ACTIONS  ON  LEASES. 

886.  Lessor  against  lessee 892 

887.  The  same,  setting  forth  copy 898 

388.  By  lessor  against  lessee  holding  over 898 

389.  The  same,  for  a  deficiency  after  a  re-entry  by  the  lessor 394 

390.  Lessor  against  assignee  of  lessee  895 

391 .  Lessor  against  the  executors  of  the  lessee 396 

392.  Grantee  of  lessor,  against  lessee 896 

893.  Assignee  of  rent  against  lessee 397 

394.  Heir  of  reversioner  against  lessee 897 

895.  Assignee  of  the  devisee  of  the  reversion  and  rent,  against  an  assignee 

of  part  of  the  premises 898^ 
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CHAPTER  XX. 

COMPLAINTS  ON  NON-NEGOTIABLE  NOTES,  AND  ORDERS. 

Form  No.  Page. 

886.  On  a  note  payable  in  cash  the  proceeds  of  the  maker's  business  exceed 

a  certain  sum —  400 

397.  On  a  note  payable  in  chattels 401 

996.  Ckimplaint  on  an  accepted  order  for  payment  of  money  on  condition.  402 


CHAPTER  XXL 

COMPLAINTS  ON  SUBSCRIPTION  PAPERS. 

899.  Subscription  to  corporation's  stock,  made  in  its  certificate  of  incor- 
poration   404 

400.  The  same,  made  by  agreement  prior  to  incorporation 406 

401.  The  same,  by  subscription  subsequent  to  incorporation.  407 

402.  On  a  subscription  to  the  expenses  of  a  public  enterprise 408 

CHAPTER  XXIL 

COMPLAINTS  IN  ACTIONS  ON  JUDGBIENTS. 

403.  On  judgment  of  foreign  or  domestic  court  of  general  jurisdiction. . .  410 

404.  The  same;  another  form,  sustained  in  Massachusetts 411 

405.  On  a  domestic  judgment  and  between  original  parties  by  leave  of 

court 412 

406.  The  same;  after  expiration  of  ten  years 412 

407.  On  a  domestic  or  foreign  judgment  of  a  Justice's  Court,  or  other 

inferior  tribunal 412 

408.  Allegation  of  the  effect  of  foreign  judgment 414 

409.  Compbiint  by  assignee  on  judgment  of  U.  S.  Circuit  Court  but 

removed  to  Federal  court 415 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  upon 
judgments 416 

CHAPTER  XXIII. 

COMPLAINTS  IN  ACTIONS  FOR  BREACH  OP  COVENANT. 

410.  On  covenant  against  incumbrances  on  real  property 418 

411.  The  same,  where  the  conveyance  excepted  a  special  incumbrance. . .  421 

412.  On  a  covenant  for  quiet  enjoyment 421 

413.  On  a  covenant  of  seizin,  or  of  power  to  convey 428 
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414.  On  a  coTenant  of  warranty,  for  failure  of  title 434 

415.  The  same,  by  assignee  of  covenantee 426 

416.  The  same,  allegation  of  plaintiff's  capacity  as  heir  at  law  of  cove- 

nantee   426 

417.  The  same,  allegation  of  plaintiff's  capacity  as  deyisee  of  covenantee.  426 

418.  The  same,  for  deficiency  in  quantity 426 

419.  On  a  grantee's  covenant  to  build 427 

420.  On  a  covenant  against  nuisances,  the  covenant  being  in  a  deed  exe- 

cuted only  by  the  grantor 428 

421.  On  a  continuing  covenant  to  maintain  a  fence 428 

422.  Against  tenant,  for  breach  of  covenant  to  keep  premises  in  repair. . .  429 
428.  Against  tenant,  for  breach  of  covenant  to  insure 431 

424.  Against  tenant,  for  breach  of  covenant  to  pay  taxes 481 

425.  Against  subsequent  incumbrancer,  who,  with  notice  of  plaintiff's 

prior  incumbrance  and  owner's  covenant  to  insure  for  plaintiff's 
benefit,  accepts  a  policy  from  owner  which  causes  a  scaling  down 
of  the  amount  of  plaintiff's  policy,  upon  a  loss,  and  who  collects 

the  proportion  of  his  own  policy 432 

496.  Against  tenant,  on  covenant  to  keep  in  repair,  and  execute  all  orders 

of  the  board  of  health 434 

427.  Cromplaint  to  enjoin  subletting  without  lessor's  consent  in  violation 

of  covenant  not  to  sublet 485 

428.  Complaint  by  lessee  against  lessor  for  refusal  to  give  possession 438 

429.  Against  landlord,  for  breach  of  covenant  to  keep  premises  in  repair, 

with  special  damage 489 

430.  Against  landlord,  for  breach  of  covenant  for  quiet  possession 440 

431.  Against  landlord,  for  breach  of  agreement  to  complete  demised 

premises 442 

432.  The  same,  allegations  of  special  damage  resulting  from  landlord's 

failure  to  complete  annex  to  hotel 443 


CHAPTER   XXIV. 

CX)MPLAINT8  IN  ACTIONS  FOR  BREACH  OP  CONTRACT 

OF  EMPLOYMENT. 

433.  By  an  employee,  wrongfully  discharged 445 

434.  Action  for  employer's  dismissal  of  agent  in  violation  of  contract  to 

pay  salary  and  commissions 447 

435.  Against  employee  for  leaving  service  before  expiration  of  contract 

period 448 

436.  Complaint  against  engineer  for  breach  of  contract  to  run  engine  and 

furnish  power,  and  damage  for  negligent  use .*  449 

437.  By  apprentice  against  master 452 

438.  By  the  master  against  the  father  of  apprentice 453 

489.  For  breach  of  contract  to  manufacture  goods 453 

440.  For  goods  made  at  defendant's  request  and  not  accepted 464 
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441.  The  wme,  on  a  promise  to  manufacture 455 

442.  Against  agent  for  breach  of  instructions  in  selling  for  less  price 456 

448.  Against  stockbroker  for  failure  to  fill  plaintiff's  orders 456 

444.  Against  printer  for  not  fulfilling  agreement  to  print,  and  for  negli- 

gent injury  to  the  stereotype  plates 457 

445.  Against  a  builder  for  not  completing  his  work^  with  special  damage 

by  loss  of  rent 458 

446.  Against  the  same,  for  not  properly  finishing  a  building 459 

447.  By  sub-contractor,  for  damages  caused  by  principaVs  failure  to  ful- 

fill his  agreement  to  complete  to  a  certain  point  at  a  specified  date.  460 


CHAPTER  XXV. 

COMPLAINTS  IN  ACTIONS  ON  CONTRACTS  OP  INDEMNITY. 

448.  Surety  against  principal,  on  a  promise  to  indemnify  him  against 

damages  as  surety 462 

449.  Sub-tenant  against  his  immediate  lessor  on  express  agreement   468 

450.  The  same,  on  an  implied  contract 464 

451.  By  retiring  partner,  on  the  remaining  partner's  promise  to  indem- 

nify him  against  damage 465 

452.  The  same,  against  sureties  on  partner's  bond  to  indemnify  against 

liability 466 

458.  Upon  defendant's  promise  to  indemnify  plaintiff,  if  he  would  defend 
an  action  brought  against  him  for  money  which  the  defendant 
claimed 468 


CHAPTER   XXVI. 

COMPLAINTS  IN  ACTIONS  ON  PROMISE  TO  MARRY. 

454.  For  refusal 470 

455.  Marriage  witb  another 472 

CHAPTER  XXVII. 

COMPLAINTS  IN  ACTIONS  FOR  BREACH  OF  CONTRACT 
FOR  SALE  OF  PERSONAL  PROPERTY. 

I.  Buyer  against  Sbllbr. 

456.  Against  seller,  for  not  delivering 478 

457.  The  same,  for  failure  to  deliver  part 476 

458.  Allegation  of  special  damage  for  loss  of  profits  under  a  sub-contract.  476 


*v 
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469.  Allegation  of  special  damages  because  the  goods  cannot  be  obtained 

in  market 476 

460.  Against  seller,  alleging  part  payment  where  there  was  no  memoran- 

dum of  the  contract 477 

461.  Against  seller  of  stock,  for  not  delivering 477 

462.  Against  seller,  showing  anticipatory  refusal,  excusing  non-payment.  478 
468.  For  breach  of  a  promise  by  seller  of  good  will,  not  to  carry  on  rival 

trade  in  vicinity 479 

II.  Seller  against  Buter. 

464.  Against  buyer,  for  refusing  to  receive  and  pay  for  goods,  under 

agreement  specifying  time  and  place  of  delivery 479 

465.  Against  buyer,  who  received  goods  for  examination  and  refused  to 

accept 481 

466.  Against  buyer,  for  refusing  to  receive  and  pay  for  goods,  no  time  of 

delivery  being  specified  in  the  agreement 484 

467.  Against  buyer — allegation   of   plaintiff's   performance   under  an 

agreement  to  deliver  to  buyer,  at  any  time  during  specified  period, 
at  the  option  of  the  buyer 485 

468.  Against  buyer — allegation  of  special  damage  —  payment  of  freight 

charge 486 

469.  Ag^nst  buyer — allegation  of  anticipatory  refusal  to  perform,  excus- 

ing plaintifTs  offer  of  performance 486 

470.  Against  seller  of  "privilege"  or  "option" 487 

471.  Against  buyer,  under   broker's  contract,  buyer  to  furnish  cable 

credit 487 

472.  Against  buyer,  for  not  delivering  note  for  goods  bought 488 

478.  For  deficiency  after  resale  at  auction 489 

474.  For  breach  of  contract  to  redeliver  goods,  or  to  pay  for  them  in  a 

reasonable  time 490 


CHAPTER  XXVni. 

ACTIONS  FOR  BREACH  OF  WARRANTY. 

475.  Of  the  soundness  of  a  horse 491 

476.  Of  the  breeding  qualities  of  a  stallion 494 

477.  Of  the  amount  due  on  a  Judgment  assigned 495 

478.  Of  the  working  qualities  of  a  machine 495 

479.  Of  the  quality  of  goods 1 496 

480.  The  same,  another  form 497 

481.  On  a  sale  by  sample 498 

482.  Of  fitness  for  particular  purpose 499 

488.  Of  title  of  chattels  sold 500 

484.  Of  the  genuineness  of  a  note 501 

485.  Of  fitness  of  article  for  food 502 
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CHAPTER  XXIX. 

COMPLAINTS  IN  ACTIONS  FOR  BREACH  OP  CONTRACTS 

FOR  SALE  OP  REAL  ESTATE. 
Torm  No.  Page. 

486.  Against  vendor,  for  damages  for  not  fulfilling  agreement  to  convey, 

and  for  redelivery  of  securities  for  purchase  money 503 

487.  Against  vendor,  attempting  to  sell  as  executor,  setting  forth  incum- 

brances, because  of  which  deed  was  rejected 505 

488.  Against  purchaser,  for  not  fulfilling  agreement  to  purchase 507 

489.  Against  purchaser  at  auction,  for  deficiency  on  resale 508 

490.  Averment  of  defendant's  rescission,  as  an  excuse  for  plaintiff's  non- 

performance  508 

491.  Averment  of  false  representations  by  the  defendant,  which  prevented 

the  plaintiff  from  fulfilling 509 

492.  By  vendor,  against  the  executor  of  the  purchaser 509 


CHAPTER  XXX. 

COMPLAINTS  IN  ACTIONS  AGAINST  AGENTS,  BAILEES, 
ETC.,  FOR  UNLIQUIDATED  DAMAGES. 

I.  Agents. 

493.  Against  an  agent  for  not  using  diligence  to  sell  goods 512 

494.  The  same,  for  careles«ily  selling  to  insolvent 518 

495.  The  same,  for  taking  worthless  paper 518 

496.  The  same,  for  breach  of  instructions  as  to  sale 514 

497.  The  same,  for  failing  to  properly  apply  collections  made 514 

498.  Against  an  auctioneer,  for  selling  below  the  seller's  limit 515 

499.  Aminst  the  same,  for  selling  on  credit 516 

500.  Against  an  auctioneer  or  agent,  for  not  accounting    516 

501.  Against  a  bank,  for  neglecting  to  present  a  note  lodged  with  it  for 

collection * 517 

602.  The  same,  for  not  giving  due  notice 518 

II.  Bailees,  in  General. 

503.  Against  a  mere  receiptor,  for  refusal  to  return 518 

601.  Against  bailee  for  hire,  for  not  taking  care  of  and  returning  goods...  518 
605.  Against  a  watchmaker,  for  not  using  due  care  and  skill  in  repairing.  519 

506.  The  same,  for  not  returning  the  watch 520 

607.  For  damages  occasioned  from  improperly  loading  a  cargo 520 

506.  For  immoderately  driving  a  horse 520 

509.  Against  the  hirer  of  furniture,  etc.,  for  not  taking  care  of  same. . . .  521 

in.  Common  Carriebs. 

510.  Against  a  common  carrier  for  loss  of  goods 621 

511.  Against  the  same,  for  breach  of  the  carrier's  duty 528 

/ 
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512.  For  I068  of  paasenger's  baggage 528 

518.  The  same,  for  goods  contained  in  trunk,  but  lost  or  stolen  en  route. .  624 

514.  The  same,  for  loss  of  passenger's  trunks,  containing  articles  of  mer- 

chandise other  than  ordinary  baggage 525 

515.  Against  a  common  or  private  carrier,  on  a  special  contract,  for  loss 

of  goods 626 

516.  The  same,  for  failure  to  deliver  in  a  reasonable  time,  with  special 

damage 527 

517.  Against  the  same,  for  failure  to  deliver  at  the  time  agreed,  with 

special  damage 529 

518.  Allegation  of  damage  suffered  by  delay  in  transporting 629 

519.  Allegation  of  through  contract,  though  over  connecting  lines 580 

520.  Against  same,  for  refusal  to  receive  and  carry  goods  offered  to  it.. . .  580 

521.  Allegation  of  refusal  to  receive  and  transport  cattle,  in  compliance 

with  previous  agreement  so  to  do 581 

522.  Against  carriers  by  water,  for  not  regarding  notice  to  keep  dry 582 

528.  Allegation  of  loss  in  unloading  and  delivery 588 

524.  Against  common  carrier  of  passengers,  by  steamboat,  for  injuries  to 

the  person 588 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions 
against  common  carriers  for  loss  or  injury  to  goods  intrusted  to 
them  for  transportation 584 

IV.  Innkeepers. 

525.  Against  innkeeper,  for  loss  of  trunk  or  contents 585 

526.  Against  innkeeper,  who  is  also  proprietor  of  bathing-house,  for  loss 

of  pocket-book 586 

527.  For  refusal  to  lodge  traveler 587 

V.  Pledgees. 

528.  Against  pledgee,  for  loss  of  pledge 588 

529.  For  injury  to  pledge.'. 589 

VI.  Telegraph  Companies. 

580.  Against  telegraph  company,  for  failure  to  deliver  cablegram 589 

581.  The  same,  another  form,  charging  knowledge  by  defendant  of  urgent 

character  of  message 548 

582.  Against  telegraph  company,  for  negligence  in  delivering  a  message 

twice 544 

588.  The  same,  for  delay  in  delivering  a  message  containing  a  conditional 

order 546 

534.  The  same,  under  Indiana  statute 547 

585.  To  recover  statutory  penalty  for  delay  in  transmission  of  message, 

under  Qeorgia  statute 548 

586.  The  same,  delay  in  delivering,  causing  mental  anguish 549 

587.  The  same,  by  husband  for  injuries  to  wife's  feelings;  allegation  of 

damage 550 
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Notes  of  recent  cases  involving  questions  of  pleading  in  actions 
against  telegraph  coiiipanies  for  dereliction  of  duty  in  the  trans- 
mission of  messages 550 

yil.  Warbhoubbmbn. 

538.  For  loss  of  goods 552 

639.  For  injury  to  goods,  by  neglect  to  obey  special  instructions 558 

540.  For  refusal  to  deliver 558 

541.  For  not  forwarding  goods  according  to  agreement. 554 


CHAPTER  XXXI. 

COMPLAINTS  IN  ACTIONS  AGAINST  SHERIFFS. 

543.  For  neglecting  to  return  execution 555 

544.  For  neglecting  to  levy -. 557 

545.  For  neglecting  to  arrest  under  body  execution 558 

546.  For  neglecting  to  pay  over  moneys  collected  on  execution 558 

547.  For  seizing  goods  which  were  exempt  from  execution 559 

548.  For  a  false  return 559 

549.  For  an  escape ;  common  form,  where  right  to  body  execution  depends 

upon  nature  of  the  action 561 

560.  The  same,  where  right  to  body  execution  depends  upon  previous 

granting  and  execution  of  an  order  of  arrest 562 

551.  For  escape  from  custody  upon  an  order  of  arrest 568 

552.  Upon  sheriff's  liability  as  bail,  under  the  N.  Y.  Code  of  Civil  Pro- 

cedure, §  587 564 


CHAPTER  XXXII. 

COMPLAINTS  IN  ACTIONS  FOR  NEGLIGENCE. 

I.  Against  Steam  Railroad  Company. 

553.  Against  railroad  company  for  collision  with  plaintiff's  vehicle  at 

crossing 571 

554.  The  same,  other  allegations  of  negligence  at  crossing,  and  rulings 

thereon 572 

555.  The  same,  for  collision  throwing  plaintiff  in  front  of  car  which  ran 

over  him 573 

556.  Complaint  by  passenger  in  street  car  against  railroad  company  where 

engine  struck  the  street  car 575 

557.  Complaint  by  passenger  in  horse  car,  against  both  railroad  company 

and  horse  car  company,  for  collision  at  crossing 575 

558.  By  passenger  against  railroad  company;  accident  at  bridge 576 

590.  The  same,  allegation  of  injury  at  station 577 
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560.  The  same,  other  allegations  of  injury  to  passenger ;  577 

561.  The  same,  willful  or  wanton  injury  to  person  walking  upon  track. .  578 

562.  The  same,  other  allegations  of  defendant's  act OT9 

563.  The  same,  by  licensee  for  injury  while  on  track 579 

564.  The   same,  injury  to  employee  from    defective   equipment   and 

material 580 

565.  The  same,  by  employee  for  injury  from  defective  track 581 

566.  The  same,  by  employee,  other  allegations  of  injury  from  defective 

equipment 583 

567.  The  same,  by  employee,  for  injury  caused  by  failure  to  adopt  proper 

rules  and  regulations 584 

568.  The  same,  by  employee,  for  injury  caused  by  fellow-servant 586 

569.  The  same,  by  employee,  another  allegation  of  negligent  employment 

of  fellow-servant 586 

570.  The  same,  by  employee  injured  by  being  transferred  to  different 

service 587 

571.  The  same,  for  setting  fire 588 

572.  Against  the  same,  for  killing  animals 589 

578.  The  same,  under  New  York  statute 590 

II.  Against  Street  Railway  Company. 

574.  Against  street  railway  company,  by  passenger,  for  negligent  starting 

of  car 591 

575.  The  same,  by  passenger,  for  injuries  caused  by  collision 591 

576.  The  same,  by  passenger  riding  on  front  platform,  for  willful  act  of 

servant .   592 

577.  The  same,  another  allegation  of  willful  act  of  servant 598 

578.  The  same,  for  running  over  pedestrian . .  598 

579.  The  same,  allegation  of  defective  brake 594 

III.  Vessels. 

580.  Against  owner  of  a  vessel  for  coUision  with  plaintiff's  vessel  while 

lying  at  wharf 595 

581.  The  same,  collision  under  way 595 

582.  The  same,  for  personal  injury  through  destruction  of  vessel  caused 

by  negligently  loading  with  inflammable  cargo. 696 

688.  The  same,  allegation  of  negligence  in  towing  plaintiff's  vessel 596 

IV.  Against  Municipal  Corpokation. 

584.  Against  municipal  corporation;  preliminary  allegation  of  organiza- 

tion, duty  imposed  by  charter,  and  presentation  of  claim 697 

585.  Against  municipal  corporation,  injuries  caused  by  a  defective  side- 

walk  600 

686.  The  same,  other  allegations  of  injuries  caused  by  defective  sidewalks.  601 

687.  The  same,  injuries  caused  by  bad  condition  of  crosswalk 603 

588.  The  same,  other  allegations  of  defect  in  crosswalk 604 

589.  The  same,  negligent  omission  to  properly  guard  street  excavation 

during  darkness 604 
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580.  The  same,  allegation  of  obstruction  in  driyeway 605 

991.  The  same,  allegation  of  licensing  use  upon  street  of  apparatus  calcu- 
lated to  frighten  hordes 605 

5ft2.  The  same,  for  failure  to  guard  bridge  during  repairs 606 

598.  The  same,  allegation  of  negligence  in  construction,  acceptance  and 

repair  of  bridge 607 

594.  The  same,  allegation  of  neglect  to  repair  sewer  built  by  defendant. .  608 
585.  The  same,  negligence  in  omitting  to  clear  public  well 609 

596.  The  same,  to  recover  damages  to  fruit  trees,  done  by  negligence  of 

public  servants 609 

597.  Against  two  cities,  for  negligence  of  workmen  connecting  bridge  . .  609 

598.  Against  municipal  corporation,  for  wrongful  treatment  of  invalid  . .  610 

V.  Obstructions  in  Highway,  Caused  by  Private  Individuals. 

599.  By  municipal  corporation,  for  recovery  over  against  the  creator  of 

obstruction  or  defect  in  highway 612 

600.  Against  a  contractor  for  leaving  street  in  an  insecure  state,  whereby 

plaintiff's  horse  was  injured 615 

601.  For  laying  building  materials  in  the  street  unguarded,  whereby  plain- 

tiff was  thrown  but  of  his  carriage 615 

yi.  Against  Landlord,  Tenant  or  Occupant  for  Defective 

Prehises. 

002.  Against  landlord,  for  negligently  letting  premises  unhealthy  because 

of  defective  plumbing 616 

608.  The  same,  for  leasing  infected  premises 617 

004.  Against  owner  of  tenement  house,  who  reserved  control  of  halls,  for 

injuries  caused  by  dangerous  stair  covering 617 

005.  Against  landlord  of  tenement  house  for  injuries  caused, by  defective 

stairs 619 

006.  Against  landlord  of  tenement  house,  for  neglect  to  provide  fire-escapes 

(under  statutes) 619 

007.  Against  owner  or  occupant,  for  injuries  caused  by  leaving  uncovered 

a  dangerous  hatchway 620 

008.  The  same,  injurf  to  visitor  from  negligent  decoration  of  public  hall.  622 
'  609.  The  same,  injury  to  visitor  from  fall  of  piazza,  in  private  dwelling. .  622 

010.  The  same,  injuries  to  a  child,  from  unguarded  pool,  In  a  vacant, 

unfenced  lot 628 

Oil.  The  same,  injuries  to  a  child  from  dangerous  playground  of  school. .  624 
612.  Against  both  owner  and  occupant  for  injury  caused  by  explosion  on 

premises 624 

013.  Against  owner  or  lessee  of  wharf  and  privileges,  for  damage  for  not 

keeping  in  repair 624 

014.  The  same,  for  injuries  to  vessel  from  bad  bottom  of  dock 625 

015.  The  same,  allegation  of  defective  construction  of  dock,   whereby 

plaintiff's  horse  was  lost 627 

010.  Fot  negligence  of  mill  owners,  whereby  plaintiff's  land  was  over- 

fbwed 627 
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VII.  Mabteb  and  Sebyant. 
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617.  Against  employer,  Id  jury  caused  by  fall  of  materials 028 

618.  The  same,  fall  of  building  through  overloading  floors 629 

619.  The  same,  from  fall  of  door 680 

620.  The  same,  from  defective  scaffold 681 

621.  The  same,  allegation  of  defective  elevator  car 682 

622.  The  same,  allegation  of  explosion  of  steam  engine 682 

628.  The  same,  negligent  construction  of  mine,  servant  being  ignorant. . .  682 

624.  The  same,  master  having  been  requested  to  guard  against  threat- 

ened danger,  but  giving  assurance  of  safety 688 

625.  The  same,  allegation  of  defects  in  apparatus  for  operating  mine. . . .  684 

626.  The  same,  danger  which  was  of  plaintiffs  risk,  but  enhanced  by 

defendant's  neglect,  plaintiff  being  ignorant  of  unusual  danger. . .  684 

627.  The  same,  lack  of  safety  appliance  which  master  promised  to  supply.  685 

628.  The  same,  allegation  of  supplying  machine  with  an  unnecessary 

appliance  of  a  dangerous  character 686 

629.  The  same,  wnere  injury  occurs  from  two  defects  in  safety  appliances 

for  machinery  or  from  one  of  them 686 

680.  The  same,  from  defect  in  machinery  from  failure  to  keep  in  repair, 

and  unknown  to  servant 688 

681.  The  same,  from  incompetent  fellow-servant 688 

682.  The  same,   from  ignorance  In  the  use  of  dangerous  tool,  where 

employee  was  young  and  without  experience 689 

VIII.  For  Malpracticb,  ETC. 

638.  Against  an  attorney,  for  negligence  in  prosecution  of  a  suit 640 

684.  Against  the  same,  for  negligent  defense 642 

685.  Against  the  same,  for  negligence  in  examining  a  title 648 

686.  Against  attorney,  for  negligent  or  fraudulent  investment  on  mortgage.  644 

687.  Against  an  attorney,  for  giving  dishonest  advice 645 

6  ^8.  Against  a  physician,  for  maltreatment 647 

689.  Against  physician,  for  negligent  treatment 648 

640.  Against  a  surgeon  for  malpractice 648 

641.  The  same,  more  specific  allegation  of  maltreatment 649 

642.  Against  hospital  superintendent  for  neglect  of  patient 650 

643.  Against  compounder  of  drugs  for  negligence  in  selling  to  retailer 

poisonous  drug,  under  wrong  label 651 

644.  Against  druggist  for  negligently  furnishing  to  plaintiff  a  wrong  drug.  652 

645.  Against  a  wholesale  dealer  who  sells  an  explosive  oil  to  a  retailer, 

who  in  turn  sells  to  plaintiff 658 

646.  For  delivering  to  common  carriers  dangerous  materials  without  dis- 

closing their  character 654 

647.  Against  stockbroker  for  negligence  in  operating  a ' '  straddle'*. 656 

IX.  Miscellaneous. 

648.  For  keeping  a  dangerous  dog,  by  which  plaintiff  was  bitten 658 

649.  For  keeping  a  dog  accustomed  to  bite  sheep  and  other  animals 660 
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650.  Against  owner  of  horse,  for  leaving  it  unguarded  in  public  street. . .  661 

651.  Against  owner  of   vehicle   negligently  driven   by  servant    upon 

pedestrian 662 

652.  The  same,  negligently  driven  against  plaintilTs  vehicle. 662 

653.  The  same,  for  negligently  driving  where  the  damage  occurred  in 

endeavoring  to  avoid  a  collision 668 

654.  For  injuring  borrowed  or  hired  chattels 668 

655.  Negligently  watching  fire,  which  spread  to  plaintiff's  land 664 

X.  Allegations  of  Injury  and  Damage. 

656.  Allegation  of  general  damages  from  bodily  injury,  viz.:  mental  and 

physical  suffering,  medical  expenses,  loss  of  earnings 664 

657.  The  same,  more  specific  allegations 666 

658.  Allegation  of  special  damage;  expenses  incurred  in  employing  sub- 

stitute  667 

659.  Allegation  of  special  damages  incurred  in  endeavoring  to  reduce 

damages  anticipated  from  defendant's  act 667 

660.  Allegation  of  special  damage,  by  married  woman,  for  loss  of  sepa- 

rate  earnings 668 

661.  By  husband  for  injury  to  wife 668 

662.  By  master  of  an  apprentice  for  loss  of  services  of  the  latter,  through 

injury  caused  by  negligence  of  defendant 670 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  for 
negligence 671 


CHAPTER  XXXIIl. 

COMPLAINTS  IN  ACTIONS  FOR  NEGLIGENTLY  CAUSING 

DEATH. 

668.  By  personal  representative  of  deceased  for  causing  death  by  wrong- 
ful act,  neglect  or  default,  against  owner  of  vessel  destroyed  on 
high  seas  by  inflammable  cargo  negligently  loaded    681 

664.  The  same,  another  form  against  bathing-house  keeper  for  negligence 

in  not  supplying  life-saving  apparatus 685 


CHAPTER  XXXIV. 

COMPLAINTS  IN  ACTIONS  FOR  NUISANCE. 

665.  Against  the  erector  of  a  slaughter-liouse,  with  demand  for  damages, 

for  abatement  and  damages,  or  for  injunction  and  damages 687 

666.  The  same,  against  a  continuer 689 

667.  Allegation  of  maintenance  of  powder  magazine  and  explosion  thereof.  689 

668.  Against  plant  for  manufacture  and  storing  of  explosives,  to  enjoin 

continuance 690 
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669.  Allegation  of  maintenance  of  brick  kiln  and  injuries  therefrom. ....  691 

670.  Against  gas  company 698 

671.  Against  proprietor  of  factory,  the  machinery  of  which  in  operation 

causes  vibration  of  plaintiff's  building,  and  noise 69S 

672.  Allegation  of  operation  of  electric  light  plant 694 

678.  Against  manufacturing  carried  on  upon  a  floor  over  plaintiff,  causing 

injury  from  substances  used 694 

674.  Against  proprietor  of  gambling  hall 696 

675.  Against  proprietor  of  house  of  prostitution,  to  enjoin  continuance 

and  for  damages 697 

676.  Against  trades-union  and  individuals,  to  enjoin  boycott  and  interfer- 

ence with  plaintiff's  business 699 

677.  Against  creator  of  obstruction  in  public  highway,  causing  personal 

injury 701 

678.  Against  same,  by  private  individiul  sustaining  special  damage  .   ...  701 

679.  For  making  excavation  in  dangerous  proximity  to  highway,  and 

failing  to  guard  the  same 702 

680.  -  For  erecting  and  maintaining  upon  highway  a  structure  calculated 

to  frighten  horses 702 

681.  Against  structure  erected  by  city  in  public  street 708 

682.  For  injuries  received  by  falling  into  coal  hole  in  sidewalk 705 

688.  For  obstructing  a  private  way 705 

684.  For  flowing  water  from  adjoining  roof  on  plaintiff's  premises 706 

685.  For  undermining  plaintiff's  land,  in  its  natural  condition    706 

686.  The  same,  where  plaintiff  is  the  reversioner 707 

687.  The  same,  where  plaintiff's  buildings  were  undermined 707 

688.  The  same,  where  the  liability  is  imposed  by  a  statute  modifying  the 

common  law 708 

689.  Against  municipality  for  damages  caused  by  sewer. 709 

690.  Against  municipality  for  negligence  in  maintaining  sewer 709 

691.  Against  municipality  for  damages  caused  by  maintenance  of  insuffi- 

cient sewer » 710 

692.  Against  municipality,  for  pollution  of  plaintiff's  pond 712 

698.  Allegation  of  laying  and  maintaining  private  drain  causing  injury. .  718 

694.  Against  erector  of  a  dam,  causing  overflow  of  plaintiff's  premises. . .  714 

695.  The  same,  against  both  erector  and  continuer,  where  the  land  has 

been  transferred 714 

696.  Averment  of  special  damage  to  plaintiff's  land 715 

697.  Allegation  of  notice  to  continuer  of  improper  embankment 715 

698.  Against  lessee  of  railroad  for  continuing  insufficient  sluiceway  ....  715 

699.  For  damage  caused  by  bursting  of  reservoir. 716 

700.  For  diverting  water  from  plaintiff's  mill 717 

701.  Allegation  of  right  by  prior  appropriation .   719 

702.  For  diverting  water  which   plaintiff  had    used    for  purposes  of 

irrigation , 719 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  for 
nuisance 720 
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CHAPTER  XXXV. 

COMPLAINTS  IN  ACTIONS  TO  RECOVER  POSSESSION  OF 

REAL  PROPERTY  (EJECTMENT). 
FDim  No.  Pa^e 

T08.  Qeneralfonn 723 

704.  Where  the  plaintiff  was  once  in  possession 724 

705.  By  owner  of  undivided  interest 726 

706.  By  widow,  for  dower 726 

707.  By  widow  and  heirs 727 

706.  Another  form,  setting  forth  plaintiff's  title  by  deed 727 

700.  Setting  forth  title  by  devise 728 

710.  Setting  forth  title  by  descent 728 

711.  By  lessor  against  tenant 729 

Notes  of  recent  cases  involving  questions  of  pleading  in  this  species 

of  action  780 


CHAPTER  XXXVI. 

COMPLAINTS  IN  ACTIONS  FOR  TRESPASS  UPON  REAL 

PROPERTY. 

712.  Ordinary  form,  for  a  single  trespass 786 

718.  The  same,  for  repeated  acts  of  trespass. . 786 

714.  Allegations  of  special  damages 786 

715.  For  entering  plaintiff's  house  and  injuring  it  and  his  goods 787 

716.  Trespass  by  defendant*  animals 786 

717.  For  trespass  by  railroad  company  upon  highway  in  which  plaintiff 

has  a  reversionary  interest 789 

718.  For  treble  damages  for  forcing  entry  and  detainer 740 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  for 

trespass  on  real  property 740 
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CHAPTER  XXXVII. 

COMPLAINTS  IN  ACTIONS  FOR  WASTE. 

719.  By  lessor,  for  damages  for  waste 744 

720.  By  devisee  of  remainder  in  fee  against  life  tenant 745 

721.  By  ward  against  guardian 746 

722.  By  tenant,  in  common,  or  joint  tenant,  against  co-tenant 746 

723.  The  same,  by  heirs  against  dowress 747 

734.  By  purchaser  at  sheriff's  sale,  for  waste  committed  before  conveyance .  747 

725.  The  same,  by  redemptioner,  against  purchaser. 748 

726.  For  forfeiture  and  eviction,  on  account  of  waste 749 

727.  Lessor  against  lessee,  for  injunction  and  damages 749 


ABBOTTS  FORMS  OF  PLEADING. 


CHAPTER  I. 

FORMAL  PARTS  OP  PLEADINGS. 

[For  brevity,  and  for  the  conyenience  of  the  pleader,  those  parts  of  plead- 
ings which,  tnough  essential,  are  of  a  more  formal  nature  than  the  statement 
of  the  cause  of  action  or  the  character  of  the  parties,  are  here  presented  by 
themselves,  so  that  in  the  subsequent  chapters,  of  Complaints,  Answers, 
etc.,  it  may  sufBce  to  ffive  the  allegations  of  fact  constituting  the  cause  of 
action,  or  a  defence,  wiuiout  makine  any  reference  to  the  title,  the  commence- 
ment, or  the  conclusion  of  the  pleading. 

Pleadings  exceeding  two  folios  in  length  must  have  the  folios  marked,  and 
shall  be  indorsed  with  the  title  of  the  cause.* 

Copies  of  pleadings  served  on  the  adverse  party  should  be  perfect  copies, 
including  signature  of  attorney,  the  1  urat,  etc. ;  and  the  party  has  a  right  to 
presume  that  they  are  so,  and  proceed  accordingly.]* 

I.  Formal  parts  of  the  complaint..  paqb. 

1.  Common  form 2 

2.  The  same,  setting  forth  several  causes  of  action 4 

8.  Incorporating  allegations  in  another  cause  of  action  by  reference.      4 

4.  Allegation  of  reason  for  joining  a  party  as  defendant  Instead 

of  as  co-plaintiff 5 

IL  Formal  parts  of  an  answer. 

5.  Common  form,  by  a  sole  defendant 6 

6.  Commencement  of  answer  by  a  defendant  sued  by  a  wrong  name.  6 

7.  The  same,  by  an  infant 6 

8.  The  same,  by  a  lunatic,  etc .- 6 

9.  Title  and  commencement,  by  one  defendant  answering  sepa- 

rately       6 

10.  Answer  containing  several  defences  and  counterclaims 7 

11.  Answer  setting  up  partial  defence 7 

nL  Reply;  and  demurrer. 

12.  Reply  setting  up  several  defences  to  several  counterclaims. ...  7 

13.  Reply  served  by  direction  of  court 8 

14.  Demurrer  to  complaint 8 

lY.  Amended  and  supplemental  fleadinos. 

15.  Amended  pleading 8 

6.  Supplemental  pleading 9 

>  N.  Y.  General  Rules  of  Practice,       *  McCarron  v.  Cahill,  15  Abb.  N.  C. 

Ko,  19.     In  caseof  omission  to  folio  or  282;  Lane  «.  Salter,  4  Rob.  289;  Little- 

indorse,  the  defect  is  waived  unless  John  v.  Munn,  8  Paige,  280;  Lansing 

the  pleading  is  returned  within  twenty-  v.  Pine,  4  id.  689. 
four  hours  with  a  statement  of  the  ob- 
jection,   lb. 


Abbott's  Forms  of  Pleading. 
I.  Formal  Parts  of  the  Complaint. 

1.  Comxnon  Form. 
Supreme  Court,^  County  of  .* 


]^Names  of  all  the  plaintiff 8\^ 

plaintiffs, 
against 

\^Na7ne8  of  all  the  defendants^]^ 

defendants. 

The.plaintiff  above  named,  [if  appearing  hy  attorney^  may  add^ 
by  M.  N.,  his  attorney],  complaining  of  the  defendant,*  alleges : 

*  If  the  suit  is  brought  in  a  local  had,  under  N.  Y.  Code.  Civ.  Pro. 
court,  give  the  full  title  of  the  court,  §§  417,  481;  Ward  f>.  Bands,  10  Abb. 
—  e.g.,  "City  Court  of  New  York,"  N.  C.  60.  No  obscurity  can  arise 
•'Municipal  Court  of  the  city  of  New  from  the  creation  of  the  "Greater 
York;  Borough  of        ;         District."  New  York,"  if  the  designation  be  still 

Where  the  summons  and  complaint  made  by  county,  as  "Supreme  Court; 
are  served  together,  and  the  name  of  county  of  Queens." 
the  court  appears  in  the  summons,  its  '  The  caption  should  contain  the 
omission  from  the  complaint  may  be  names  of  all  the  parties,  plaintiffs  and 
disregarded  as  a  technical  irregularity ,  defendants  (N.  Y.  Code  Civ.  Pro. 
which  cannot  injure  the  defendant.  §481);  but  see  note  ^,  infra.  If  they 
Van  Namee  t?.  Peoble,  9  How.  Pr.  198;  sue,  or  are  sought  to  be  charged  in  an 
Van  Benthuysen  v.  Stevens,  14  id.  70.    official  capacity,  it  is  usual  and  proper 

*  In  an  action  in  the  Supreme  Court  that  such  official  character  should  be 
the  complaint  is  irregular  unless  it  des-  also  indicated  here.  See  Hill  v.  Thac- 
ignates  the  county.  Williams  c.  Wil-  ter,  2  Code  R.  8;  s.  c,  3  How.  Pr. 
kinson,  1  Code  R.  (N.  S.)  20;  Hall  «.  407.  In  certain  actions  against  a  pub- 
Hun  tley,  id.  21,  note.  The  omission  lie  officer,  his  official  character  must 
to  state  it  is  mere  irregularity,  which  be  described  in  the  summons.  Code 
the  court  may  allow  to  be  amended;  Civ.  Pro.  g  1929.  This  description 
even  by  way  of  defeating  a  motion  to  does  not,  however,  take  the  place  of 
set  aside  the  summons  because  of  the  the  averments  necessary  in  the  body 
defect.  Wallace  v.  Dimmick,  24  Hun,  of  the  complaint,  to  show  the  official 
635.  It  is  not  waived  by  obtaining  character.  See  Chapter  II,  Alleoa- 
time  to  answer,  nor  can  it  be  cured  by  tions  op  Official  Character  and 
reference  to  the  summons.    The  com-   Capacitt. 

plaint,  in  such  case,  must  be  amended,  *  When  names  of  defendants  are 
or  stricken  out  as  irregular.  Merrill  wholly  or  partly  unknown,  see,  poit, 
«.  Grinnell,  10  How.  Pr.  31;  Hotchkiss  chap.  II.  under  **  General  Rules  for 
«.  Crocker.  15  id.  336.  Naming  of  Parties; "  N.  Y.  Code  Civ. 

Naming  the  county  in  the  title  of  Pro-  §  451;  1  Abb.  New.  Prac.  & 
the  cause,  as  above,  is  a  sufficient  des-   Forms,  610. 

ignation  of  the  name  of  the  county  in  » It  is  sufficient,  when  parties  have 
which  plaintiff  desires  the  trial  to  be  been  once  named  in  the  pleading,  to 


Formal  Parts  of  Pleadings.  8 

[Sere  eet  forth  the  cause  of  action.y 

Wherefore  the  plaintiff  [or,  plaintiffs]  demands  judgment^ 
against  the  defendant  [or,  defendants]  for  the  sum  of  dollars 

and  cents,  together  with  interest*  thereon  from  the 

day  of  J  18    ,  [or,  when  the  action  is  for  the  recovery  of 

sums  which  became  payable  at  different  times,  say,  with  interest  on  , 

dollars  thereof,  from  the  day  of  j  18     ,  and 

with  interest  on  dollars  thereof,  from  the  day  of 

],  together  with  the  costs  of  this  action.* 

[Signature  and  address  of  plaintiff^,  if  appearing  in  person. 

Signature' and  office  and  post  office  address  of  plaintiff '^  s  atty.f 

[  Verification.']^ 

describe  them  afterwards  by  the  terms  *  When  the  action  is  for  unliqui- 

"said  plaintiff"   and  ''said  defend-  dated  damages  omit  the  demand  for 

ant."    Davidson  9.  Savage,  6  Taunt,  interest. 

121;  s.  c,  1  £ng.  Com.  L.  R  587;  Ste-  ^It  is  usual  to  insert  here  a  demand 

Tenson  «.  Hunter,  6  Taunt.  406;  s.  c,  1  for  costs;  but  we  considdr  it  unneces- 

Eng.  Com.  L.  R  675.  And  this  rule  ap-  sary,  for  the  costs  form  no  part  of  the 

plies  equally  where  the  plaintiff  sues  in  relief  to  which  the  cause  of  action  en- 

aspecialcharacter.beginning  his  plead-  titles  the  plaintiff.     They  are  simply 

ing  by  showing  his  character.    Stanley  an  incident  to  his  recovery,  which  the 

«.  Chappell,  8  Cow.  285;  Ketchum  v.  statute  awards  to  him,  of  course,  as 

Morrell,  2  N.  Y.  Leg.  Obs.  58.  the  successful  party. 

'  If  the  pleading  is  to  be  verified,  It  is  not  necessary  that  the  complaint 
such  of  its  allegations  as  are  made,  not  should  be  dated,  or  show  the  time  of  the 
from  knowledge,  but  upon  information  commencement  of  the  action.  May- 
and  belief,  should  be  distinguished  by  nard  v.  Taloott,  11  Barb.  569.  AUega- 
the  phrase,  "  alleges  upon  information  tions  in  the  present  tense  refer  to  the 
and  belief/'  The  N.  Y.  form  of  verifl-  date  of  the  verification.  Prindle  o. 
cation  (Code  Civ.  Pro.  §  526)  is  framed  Caruthers,  16  N.  Y.  425.  An  action  is 
to  except  only  those  allegations  which,  commenced  by  the  service  of  the  sum- 
in  the  pleading,  are  "  stated  to  be  al-  mons  (N.  Y.  Code  Civ.  Pro.  §  416)  and 
leged  on  information  and  belief."  the  rights  of  the  parties  to  an  action  at 

Where  the  pleading  is  wholly  on  in-  law  must  be  determined  as  they  existed 

formation  and  belief,  it  will  be  suffl-  at  its  commencement.    Styles  v.  Fuller, 

dent  to  indicate  it  in  the  introductory  101  N.  Y.  622;  Wisnerv.  Ocumpaugh, 

line,  once  for  all,  e.g.,  **  alleges  on  in-  71  id.  113. 

formation  and  belief."  »K.  Y.  Code  Civ.  Pro.  §  520.     A 

*  The  form  here  given  is  appropriate  printed  subscription  sufBdently  com- 

to  all  classes  of  common-law  actions,  plies   with   the    Code   requirements. 

where  the  plaintiff  seeks  a  judgment  Barnard  v.  Heydrick,  2  Abb.  Pr.  N.  S. 

for  a  sum  of  money  only.    In  the  sue-  47;  Mutual  Life  Ins.  Co.  «.  Ross,  10 
ceeding  forms  of  complaints,  where  a  Abb.  Pr.  260. 

different  form  of  demand  of  judgment  *  Optional  in  New  York.   Regulated 

is  appropriate,  it  will  be  found  ap-  by  Code  Civ.  Pro.  g§  526-9.    See  forma 

pended.  in  2  Abb.  New  Pr.  <&  Forms,  487. 
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2.  The  Bame,  setting  forth  Several  Oauses  of  ActknL^ 

The  plaintifE  above  named,  complaining  of  the  defendant, 
alleges : 

First:  For  a  first  canse  of  action : 

I.  That,  etc.  {setting  forth  entire  cause  of  aotion.'] 

Second:  For  a  second  cause  of  action : ' 
I.  That,  etc. 

8.  Incorporating  Allegations  in  Another  Cause  of  Action  by  Beference. 

For  a  second  caase  of  action : 

I.  The  plaintiff  repeats  and  realleges  as  a  part  of  this  cause  of 
action,  all  the  allegations  contained  in  paragraphs  of  the 

first  cause  of  action. 

*  Unless  a  complaint  which  seeks  win,  8  id.  242.  Each  statement  must 
to  recover  upon  two  causes  of  action  be  complete,  either  by  containing  all 
shows  how  much  is  due  upon  each,  it  necessary  allegations,  or  by  expressly 
will  be  ordered  to  be  made  more  defi-  referring  for  some  of  them  to  other  parts 
nite  and  certain.  Clark  v.  Farley,  8  of  the  pleading.  See  Form  8.  The 
Duer,  645;  Buckingham  f.  Waters,  14  plaintiffcannotavail  himself  of  an  alle- 
Cal.  146.  But  the  omission  to  aver  gation  in  the  statement  of  one  cause  of 
damages  in  the  complaint  is  waived  action,  not  thus  referred  to,  so  as  to 
by  going  to  trial  without  objection,  cure  a  defect  in  the  statement  of  another 
Neary  v.  Bostwick,  2  Hilt.  614.  cause  of  action.     Victory,  etc.,  Co.  v. 

•  Each  cause  of  action  must  be  sepa-  Webb,  26  Hun,  48;  aflfd.,  97  N.  Y.  651; 
rately  stated  and  numbered.  N.  Y.  Sinclair  v.  Fitch,  8  E.  D.  Smith,  677; 
Code  Civ.  Pro.  §  483.  The  causes  of  Landau  «?.  Levy,  1  Abb.  Pr.  876;  S.  P., 
action  required  to  be  separately  stated  Loosey  v.  Orser,  4  Bosw.  891;  Ritchie 
aresuch  as,  by  law,  entitle  the  plaintiff  v.  Garrison,  10  Abb.  Pr.  246.  If  in 
to  separate  actions.  Sturges  v.  Burton,  doubt  as  to  the  legal  theory  on  which 
8  Ohio  St.  215.  The  remedy  for  a  he  can  recover,  plaintiff  may  allege 
failure  to  separately  state  or  number  his  claim  in  several  separate  counts  or 
is  by  motion,  not  by  demurrer.  Freer  causes  of  action  so  as  to  cover  all 
V.  Denton,  61  N.  Y.  492;  Gunn  v,  Fel-  aspects  of  the  case.  Yelie  v.  Ins.  Co., 
lows,  41  Hun,  257.  12  Abb.  N.  C.    809,  and  note;  s.  c. 

The  statement  of  a  separate  cause  65  How.  Pr.  1;  Blank  v.  Hartshorn,  87 

of  action,   or  defense,   should  begin  Hun,  101.    In  so  doing  he  must  not 

with  appropriate  words  to  designate  state  causes  of  action  which  cannot  be 

it  as  such.    Benedict  v,  Seymour,  6  joined  under  Code  Civ.  Pro.  §  484. 
How.   Pr.   298;  Lippencott  «.   Good- 


FoBMAL  Pasts  of  Pleabikgb. 


4.  Allegation  of  Season  for  Joining  a  Party  as  Defendant^  Tnstead  of 

as  Ck)-Plaintiff.i 

That  the  defendant,  Y.  Z.,  is  jointly  interested  with  plaintiff 
[as  his  co-executor]  in  the  aforesaid  cause  of  action ;  that  before 
bringing  this  action  plaintiff  requested  said  defendant  to  join  as 
a  co-plaintiff  herein,  but  he  refused  so  to  do,  and,  therefore,  is 
made  a  defendant 

II.  Formal  Parts  of  an  Answer. 

6.  Ck)inmQn  Form,  by  a  Sole  Defendant. 

[Tide  of  cause.] 

The  defendant  [by  M.  N.,  his  attorney],'  answering  the  com- 
plaint herein,  alleges  [or,  denies]  : 

[Here  set  forth  denials^  defenses  <md  cotmterclaims  —  each 
complete  in  itself  or  hy  reference  in  it  to  oilier  pa/rts  of  the 
answer — separately  stating  and  numbervng  them,]  • 

[If  no  affirmative  relief  is  sought^  the  practice  is  to  add: 
'^  Wherefore  defend^t  demands  judgment  dismissing  the  com- 
plaint, with  costs."] 

[If  a  counterclaim,  has  been  interposed^  on  which  the  defend" 
ant  desires  affirmative  relief  add:] 

Wherefore  the  defendant  demands,  etc.,  a^  in  Form  1. 

[Signature  as  in  case  of  the  Complaint]  * 

[  Yerijication^  if  the  complaint  is  verified,]  * 

»  N.  Y.  CJode  Civ.  Pro.  §  448.  *  Required  by  N.  Y.  Code  Civ.  Pro. 

*  This  may  be  omitted  wliere  he  has  §  620.    A  verified  answer  is  defective 

served  a  notice  of  appearance,  and  in  if  neither  the  answer  nor  the  veriflca- 

any  event  a  subscription  of  the  answer  tion  is  subscribed.    Laimbeer  -o.  Allen, 

by  the  attorney  as  ''defendant's  at-  2  Sandf.   648;  s.  c,  2  Code   R.   15. 

tomey  "  would  suffice.  The  subscription  of  the  verification  oi 

»  N.  Y.  Code  Civ.  Pro.  §  507.    If  a  the  pleading  is  a  sufficient  subscrip- 

separate  defense  is  interposed  to  one  tion  of  the  pleading.    HubbcU  v.  Liv- 

of  two  or  more  causes  of  action,  it  ingston,  1  Code  R.  68. 

most   refer    to  the  cause  of  action  '  Unless  defendant  is  excused  under 

which  it  is  intended  to  answer,  e,  g.,  N.  Y.  Code  Civ.  Pro.  §§  528,  1757.    If 

"  For  a  first  defense  to  the  first  alleged  the  complaint  is  not  verified,  the  answer 

cause  of  action,  defendant   denies,"  must  be  if  the  defense  set  up  does  not 

etc.    Id.    Bee  Form  10.  go  to  the  merits  (§  618),  or  if  it  attempts 
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6.  Cknnmeiiceineiit  of  Anawer,  by  a  Defendant  sued  by  a  Wrong 

Name. 

The  defendant,  Y.  Z.,  saed  herein  as  W.  Z.,  answering  the 
plaintifFs  complamt  herein,  alleges  [aVy  denies]  : 


7.  Tbe  Same,  by  an  Infant. 

This  defendant,  an  infant  under  the  age  of  twenty-one  years, 
by  C.  D.,  his  guardian  ad  litem^  answering  the  plaintifTs  com- 
plaint herein,  alleges  [o/*,  denies]  : 

8.  The  Same,  by  a  Lunatic,  etc. 

The  defendant,  Y.  Z.,  a  lunatic  [pr^  a  person  of  unsound  mind, 
OTy  an  idiot,  or,  an  habitual  drunkard],  by  M.  !N.,  his  committee, 
answering  the  plaintiff's  complaint  herein,  alleges  [pr^  denies]  : 


9.  Title  and  Commencement,  by  one  Defendant  answering  separately. 
[^Ncmie  of  courtJ] 


[J^ames  of  the  plaintiff 8\ 

plaintiffs, 
against 

John  Doe,  impleaded  with  Rich- 
ard Roe,  [the  answering  de- 
fendanf]^  and  others,  defend- 
ants. 


The  defendant  Richard  Roe,  separately  answering  the  com- 
plaint herein,  alleges  [<?r,  denies]  : 

to  put  in  issue  by  affirmative  allega-  a  few  answer  together,  it  is  a  con- 

tion  the  corporate  capacity  of  a  party,  venient  practice  to  entitle  the  papers 

(§  1776.)  of  the  answering  defendant  in  this 

*  Where  there  are  many  defendants,  way. 
and  one  of  them  answers  alone,  or  but 
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10.  Answer  containing  Several  Defenoes,  and  Counterclaim. 

[Title  and  Commencement.'] 
First}  For  a  first  defense,  to  the  first  alleged  cause  of  action :  * 
\^Here  set  forth  the  facts  constituting  it] 

Second.  For  a  farther  and  second  defense : 

lITere  set  forth  the  facts  constituting  it^  except  that  if  amy  of 
them  have  been  alleged  in  the  first  defense^  an  express  reference 
to  those  allegations  wiU  suffice  instead  of  a  repetition  of  them^ 

Third.  For  a  third  and  partial  defense  to  the  second  alleged 
cause  of  action  :^ 

\^Allege  the  facts  constituting  it^ 

Fourth.  For  a  counterclaim  to  the  alleged  cause  [^,  causes]  of 
action : 

{^Allege  the  facts  constituting  itl\ 

Wherefore,  etc.,  {demand  of  judgm^nt^  as  m  Form  5.] 

11.  Answer  setting  up  partial  Defense  [K.  Y.  Code  Oiv.  Pro.  §  608.] 

The  defendant,  for  a  partial  defense  to  the  alleged  cause  of 
action  set  forth  in  the  complaint,  alleges  [or^  denies]  : ' 

III.  Reply,  and  Demurrer. 

12.  Reply  Betting  up  Several  Defenses  to  Several  Oounterclaims. 

[Title  of  cause.] 

The  plaintiffs,  for  reply  to  the  answer  of  the  defendants  [nam^es 
of  the  answering  defendants]  herein,  alleges : 

'  Id  all  cases  of  more  tlian  one  dis-  the  whole  cause  of  action,  or  that  part 

tinct  defense  or  counterclaim,  the  same  of  it  which  it  professes  to  answer, 

must  be  separately  stated  and  num-  either  by  express  allegation,  or  by  a 

bered.     N.  Y.  Code  Civ.  Pro.  §  507.  distinct  reference  to  other  parts  of  the 

*  A  defense  must  refer  to  the  cause  answer.    Loosey  «.  Orser,  4  Bosw.  391; 

of   action  which  it    is    intended    to  S.  P.,  Ayres  v.  Covill,  18  Barb.  260. 
answer.     N.  Y.  Code  Civ.  Pro.  §  507.       *  A  partial  defense  must  be  expressly 

No  particular  form  of  words  is  requi-  so  stated,  and  if  not  directed  to  the  en- 

site,  however.  tire  complaint  must  specify  the  par- 

•"  Each  defense  in  an  answer,  which  ticular  cause  of  action  it  is  intended 

is  declared  to  be  a  distinct  defense,  to  partially  meet.     N.   Y.   Code  Civ. 

must  be  complete  in  itself,  and  must  Pro.  §  508. 
oontcin  all  that  is  necessary  to  answer       *  See  note  4  to  preceding  form. 


8  Abbott's  Fobms  of  Pleading. 

I.  As  to  the  first  counterclaim  :^ 

First  llie  plaintiffs  severally  deny,  each  for  himself,  that  he  has 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  any  of 
the  allegations  of  the  said  answer  respecting  the  said  counterclaim. 

Second,  For  a  second  defense  to  the  first  counterclaim,  the 
plaintiffs  allege  {jstatmg  new  matter  in  defense']  : 

II.  As  to  the  second  counterclaim, 

The  plaintiffs  deny  each  and  every  allegation  in  the  answer 

contained  respecting  the  same. 

[Signatwre  as  in  Form  1.] 

[  Verijica/tion.']  ' 

Id.  Beply  served  by  Direction  of  Oovat  [N.  Y.  Code  Oiv.  Fta  §  616.] 

l^TiUe  of  cavse."] 

The  plaintiff  under  direction  of  this  court  for  reply  to  the  new 
matter  set  forth  in  the  answer  of  the  defendant,  denies,  etc. 

14.  Demurrer  to  Ck>mplaint.* 

\^Ti(le  of  cause.l 

The  defendant,  Y.  Z.,  demurs  to  the  complaint  herein  \or^  to 
the  first  alleged  cause  of  action  in  the  complaint  herein],  and  for 
the  grounds  of  his  demurrer  states,  that  it  appears  upon  the  face  of 
the  complaint  [state  ground  as  in  chapter  of  Demurbers,  infraJ] 

[Signaiv/reJ\ 

IV.  Amended  and  Supplemental  Pleadings.^ 

16.  Amended  Pleading. 

[Title  of  cause. 1 

The  [plaintiff]  by  this  his  amended  [complaint]  alleges : 
[Set  forth  cause  of  action  or  defense  as  in   an   original 
pleading,] 

\  It  is  only  to  new  matter  in  tlie  demurrer  to  a  counterclaim  or  other 

answer,  constituting  a  counterclaim,  new  matter  pleaded  &s  a  defense  in  the 

that  the  plaintiff  may  reply.    N.  Y.  answer,  and  the  formal  parts  of  the 

Code  Civ.  Pro.  §  514.  defendant's  demurrer  to  the  reply,  are 

*  If  answer  is  verified,  unless  plain-  the  same  as  above,  mutatis  mutandU, 
tiffs  can  claim  privileges  under  N.  Y.  *  Under  N.  Y.  Code  Civ.  Pro.  §§  542. 
Code  Civ.  Pro.  §  528.  543,    a    party   amends   his  pleading 

*  The  formal  parts  of  the  plaintiff's  either  of  course,   or  after  obtaining 
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Id.  Ck>ixunencement  of  Supplemental  Pleading. 

[  Tide  and  c(mym€n.cement  as  in  other  pleading.'] 

The  [plaintiff]  for  his  supplemental  [complaint]  herein,  served 
under  and  parsoant  to  an  order  of  this  court  duly  made  the 
day  of  ,  18     ,  to  which  reference  is  hereby  made,  alleges : 

[SetfoHh  the  additional  facte, Y 

ciDflent  or  leave,    by  serving  a  new  answer  substituted.    Cashtnan  t.  Rey- 

pleading,  which  supersedes  the  origi-  nolds,  128  N.  T.  138. 

nal.     It  is  the  practice,  too,  to  desig-  An  amended  pleading  cannot  set  up 

Date  it  on  its  face  as  an  amended  com-  matter    which    occurred    after    suit 

plaint  or  answer,  as  the  case  may  be.  brought.    Anthony  «.  Day,  6  Wkly. 

An  amendment  must  be  substantial,  Dig.  240;  Hornfagcr  «.  Homfager   6 

not  merely  verbal.     Snyder  «.  White,  How.  Pr.  18;  Lampson  «.  McQueen, 

6  How.  Pr.  821.     Adding  a  veriflca-  15  id.  845.     The  proper  course  is  to 

tion  to  a  complaint  is  not  an  amend-  obtain  leave  to  serve  a  supplemental 

ment.    George  «.  McAvoy,  6  id.  200.  pleading.    N.  Y.  Code  Civ.  Pro.  §  544. 

It  may  add  a  new  cause  of  action,  or  >  It  is  not  necessary  that  the  supple- 

strike  out  a  cause  of  action,  or  substi-  mental  pleading  should  set  up  all  the 

tute  another  cause  of  action  belonging  facts  constituting  plaintiff's  cause  of 

to  a  different  class.    Brown  t?.  Leigh,  action   or   defendant's    defense,    nor 

49  N.  T.  78;  Deyo  «.  Morss,  144  id.  should  it  repeat  the  allegations  of  the 

216;  Robertson  t>,  Robertson,  9  Daly,  original  pleading.     McRoberts  v.  Poo- 

44.    Any  new    defense   may  be  set  ley,  1  N.  Y.  St.  Repr.  725.    It  does  not 

op  in  the  amended  answer;  but  a  de-  supersede,  but  stands  with  the  plead- 

murrer  cannot  be  withdrawn  and  an  ing  to  which  it  is  a  supplement. 


10  ABBcrrrs  Forms  of  Pleading. 


CHAPTER  II. 

DESIGNATION  OP  PARTICULAR  CLASSES  OP  PERSONS.  AND 
ALLEGATIONS  SHOWING  OFFICIAL  CHARACTER  OR  CAPACITY 
TO  SUE  AND  BE  SUED,  AND  TITLE  TO  THE  CAUSE  OF  ACTION. 

PAOB. 

I.  Genkral  Instructions  as  to  Naming  the  Parties 12-14 

n.  A  Party  Suing  or  Sued  on  Behalf  of  Himself  and  Others. 

17.  Commencement  of  complaint  by  one  suing  as  representing 

also  others  of  the  same  class 14 

18.  The  same;  another  form 16 

19.  A  defendant  sued  as  a  representative  of  a  class 17 

20.  By  a  common  informer 17 

in.  Assignees  and  Others  Holding  Derivatiye  Title. 

21.  Allegation  of  assignment  of  specific  claim 18 

22.  The  same,  of  a  cause  of  action  which  was  not  assignable 

without  consent 18 

28.  The  same,  in  those  jurisdictions  where  writing  or  considera- 
tion must  be  alleged 19 

24.  The  same,  where  action  is  brought  in  United  States  court 

on  the  ground  of  different  citizenship 19 

25.  By  equitable  assignee,  under  accepted  order  for  money  to 

become  due  on  a  contract  afterward  performed 20 

26.  By  assignee  for  benefit  of  creditors,  suing  as  such 21 

27.  By  substituted  assignee  for  benefit  of  creditors 22 

28.  By  assignee  under  State  Insolvent  Law 28 

29.  Allegation  that  plaintiff  is  assignee  in  bankruptcy 24 

80.  Allegation  that  plaintiff  is  a  foreign  official  assignee 25 

81.  By  plaintiff,  the  devisee 25 

82.  By  plaintiff,  the  heir  at  law 25 

88.  By  plaintiff,  the  legatee  or  next  of  kin 26 

rv.  Associations. 

84.  Allegations  in  action  brought  by  an  association  in  name  of 

officer 26 

85.  The  same,  against  an  association  in  name  of  officer,  setting 

forth  a  material  provision  of  its  constitution 28 

V.  Bankers. 

86.  By  or  against  an  individual  banker  doing  business  under 

name  of  a  bank 29 

VI.  Corporations.  • 

87.  By  or  against  a  corporation  at  common  law 29 

88.  General  allegation  of  corporate  capacity  in  States  having 

statutory  requirements 80 

89.  By  or  against  a  domestic  corporation  under  New  York 

statute 80 

40.  The  same,  by  or  against  a  foreign  corporation 81 
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PAOB. 

41.  Against  corporation  whose  name  has  been  changed  by 

statute 83 

42.  Allegation  of  objects  of  corporation,  to  show  corporate 

power 82 

43.  Allegation  of  grant  of  special  corporate  powers 88 

44.  By  or  against  a  county  in  the  State  of  New  York 34 

45.  By  or  against  a  New  York  city,  town  or  village 34 

46.  Against  municipal  corporation  where  statute  requires  pre- 

Yious  notice  and  demand  84 

47.  By  foreign  corporation  plaintiff,  allegation  of  authority  to 

sue  in  New  York  State. 85 

yn.  Executors  A27D  Administrators. 

48.  By  executor  or  administrator  where  he  sues  in  his  own 

right    86 

49.  Plaintiff  suing  as  administrator 86 

50.  Defendant  sued  as  administrator vS8 

51.  Plaintiff  suing  as  executor 40 

52.  Allegation  of  probate  of  will  and  granting  of  letters  by 

special  officer  acting  in  absence  of  surrogate 41 

53.  Defendant,. an  administrator  with  the  will  annexed 42 

54.  Plaintiff  suing  as  administrator  de  oonis  non 42 

55.  Allegation  of  co-executor's  refusal  to  join 48 

56   Plaintiff  suing  as  ancillary  executor 48 

57.  Allegation  of  appointment  as  administrator  by   foreign 

court ^ .'. .   .    44 

58.  Against  an  executor  de  mm  UnU 44 

Yin.  Husband  amd  Wife. 

59.  Husband  and  wife  as  plaintiffs 45 

60.  Against  husband  and  wife,  on  debt  of  wife  contracted 

before  marriage,  where  the  husband  has  by  ante-nuptial 
agreement  acquired  separate  property  of  the  wife 45 

61.  The  same,  where  the  husband  after  marriage  has  acquired 

property  which  before  marriage  was  the  property  of  the 
wife 46 

62.  The  same,  where  the  husband  has  acquired  that  which 

became  the  wife's  separate  property  after  marriage 47 

IX.  Infants. 

68.  By  infant  plaintiff,  showing  appointment  of  guardian  ad 

litem 47 

64.  The  same,  a  shorter  form 48 

X.  Jubisdictional  Allegations  in  Case  of  Citizens,  Aliens,  Etc. 

65.  Allegation  in  action  between  citizens  or  corporations  of 

different  States,  on  a  common -law  cause  of  action  in  a 
United  States  court 49 

66.  The  same,  in  an  equity  suit  in  United  States  court 49 

67.  The  same,  by  alien  against  citizen  on  a  common-law  cause 

of  action  in  a  United  States  court 50 
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68.  The  same,  by  alien  against  citizen  in  United  States  court 

in  equity  suit 51 

69.  Allegation  of  residence  of  defendant  when  necessary  to 

give  jurisdiction  to  court  of  limited  jurisdiction 61 

XI.  LinrATic& 

70.  By  committee  of  lunatic,  idiot  or  habitual  drunkard  under 

the  New  York  statute 52 

71.  Against  such  committee 58 

XII.  Mabbibd  Womrn. 

72.  Marriage  and  separate  estate  of  plaintiff 54 

78.  The  same,  in  an  action  other  than  upon  a  contract  for  the 

payment  of  money  only 56 

74  Action  in  equity  to  charge  separate   estate  of  married 

woman 56 

75.  Action  at  law  against  married  woman  upon  her  contract 

made  for  the  benefit  of  her  separate  estate,  or  expressly 
charging  the  same 57 

XIII.  Partners. 

76.  By  or  against  partners w 58 

77.  By  or  against  a  surviving  partner 60 

XIV.  Public  Ofpicbrs. 

78.  By  or  against  a  single  officer  in  his  official  capacity 61 

79.  By  Attorney -General  on  the  relation  of  a  person  having  an 

interest  in  the  question 62 

XV.  Receivers. 

80.  By  receiver  appointed  pending  litigation 68 

81.  By  receiver  of  a  corporation  appointed  in  a  judgment 

creditor's   action    for   the   sequestration    of   corporate 
property 68 

82.  By  temporary  receiver  of  a  corporation  appointed  pending 

proceedings  for  its  voluntary  dissolution 64 

88.  By  receiver  appointed  in  supplementary  proceedings 65 

84.  By  foreign  receiver  of  foreign  corporation  seeking  to  reduce 

to  possession  the  assets  of  the  corporation  in  this  State. .  66 

XVI.  Stockholders. 

8o.  Allegation  in  action  in  State  court,  brought  by  stockholder 
suing  in  the  interest  of  the  corporation  because  the 

directors  will  not  sue 68 

86.  The  same,  in  United  States  court 70 


I.  General  Instructions  as  to  Naming  the  Parties. 

Individual  Name.—  Do  not  use  a  mere  initial  for  the  first  name ; 
if  there  is  doubt  as  to  which  of  several  forms  having  any  differ- 
ence in  sound  is  the  correct  one,  use  both,  inserting  the  words 
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^otherwise  known  as"  between  them.  To  secure  a  judgment 
binding  the  defendant  and  his  property,  ascertain,  if  practicable, 
correct  spelling.* 

Officen.— If  desired  to  bind  a  public  officer  as  such,  and  his  suc- 
oefisors,  ascertaiu  true  legal  name  of  office.  Insert  ^^as"  after 
individual  name  and  before  name  of  office. 

Bepresentative  Capacity.—  If  desired  to  bind  the  estate  or  fund 
represented,  insert  "  as,"  thus,  "  John  Smith,  as  executor  of," 
etc.  »  «  »  If  desired  to  bind  personally  also,  say  "John 
Smith,  individually  and  as  executor  of,"  etc. 

Infant  Plaintifil— Have  guardian  ad  litem  appointed  before 
suing.'  Name  the  plaintifl  as  suing  by  guardian,  as  thus,  "  John 
Smith,  by  Richard  SmiUi,  bis  guardian  ad  UtemJ^ 

Infknt  Defendant.—-  Name,  without  regard  to  infancy,  and  have 
gnardian  ad  litem  appointed  after  issue  and  service  of  summons.* 

Married  Woman.—  If  sued  with  the  husband  it  is  the  practice 
to  name  thus,  "  John  Smith,  and  Mary,  his  wife."*  If  sued  with- 
out husband,  name  her  alone ;  or,  if  preferred,  add  to  name,  "  wife 
of  John  Smith," 

Divorced  Woman.— Designate  by  given  name,  and  surname 
acquired  by  marriage,  unless  she  has  resumed  her  former  name  or 
gained  another  by  repute.  In  case  of  doubt  use  both,  inserting 
between  them  the  words  "  otherwise  known  as." ' 

Unknown  Name.—  If  name  is  wholly  unknown,  use  any  appro- 
priate description,  as  '^  the  man  in  command  of  the  sloop  Hor- 
net," or  "John  Doe,"  or  "the  infant  son  of  John  Doe  and 
Mary,  his  wife."  If  partly  unknown  indicate  it  as  nearly  as 
practicable,  thus,  "  J.  S.  Smith,  whose  first  name  is  unknown  to 
plaintiff  but  who  is  known  as  J.  Stokes  Smith."* 

Unknown  Persons.—  Designate  as  thus,  "  John  Smith  and  his 
wife,  if  any,  her  name  being  unknown  to  plaintiff,  and  the  widow, 
devisees  and  heirs  at  law  of  said  John  Smith  if  he  be  deceased, 
who  are  also  unknown  to  plaintiff."  "^ 

Corporation.—  Ascertain  the  exact  legal  name,  for  the  popular 
name  is  sometimes  so  different  that  a  judgment  in  that  name 

>  1  Abb.  New  Pr.  &  Forms,  611.  *  1  id.  612. 

«  1  id.  682.  •  1  id.  618. 

» 1  Id.  827.  '  Id. 
« 1  kL  «1& 
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would  embarrass.  Do  not  assume,  from  the  mere  fact  that 
defendants  use  a  company  name,  that  they  are  a  corporation  and 
can  be  so  sned.^ 

Partnership,—  Name  each  partner.  But  a  dormcmt  partner  may 
be  omitted  as  defendant,  except  where  he  was  known  to  be  a 
partner  when  the  tirm  made  the  contract  on  which  the  partners 
are  sued ;  a  special  partner  must  be  omitted  except  to  charge  him 
personally  in  case  of  violation  of  the  statute :  and  if  a  partner- 
ship consists  of  seven  or  more  the  president  or  treasurer  may  be 
named,  as  such,  instead  of  the  members,  if  it  is  only  desired  to 
have  execution  against  the  associate  personal  property.* 

ABsociation.—  An  unincorporated  association  or  partnership  of 
seven  or  more,  may  for  most  purposes  sue  or  be  sued  by  the 
name  of  their  president  or  treasurer,  as  thus,  "  John  Smith,  as 
president  of  the  "Whiteacre  Athletic  Club ; "  ^  or  if  there  is  no 
such  office  BJB  president  or  treasurer,  then  designate  an  officer  of 
like  functions. 

Amending  or  Adding  Name.— If  reliable  information  is  not 
obtained  before  service,  ascertain  afterward  if  the  name  used 
needs  amendment  or  if  others  should  be  added,  and  if  so  obtain 
leave  to  amend.^    You  can  examine  a  defendant  to  ascertain.^ 

II.  A  Party  Suing  or  Sued  on  Behalf  of  Himself  and  Others. 

17.  Commencement  by  One  Suing  aa  Bepreeenting  alao  Others  of  tlie 

same  Class.* 

[Sustained,  Cochran  v.  American  Opera  Co.,  20  Abb.  N.  C. 
(N.  Y.)  114 ;  Smith  v.  Swormstedt,  16  How.  (U.  S.)  288,  302 ; 

^  1  Abb.  New  Pr.  <&  Forms,  614.  tion  is  of  a  common  or  general  interest, 

'  Id.  and  one  or  more  sue  or  defend  for  the 

*  1  id.  615.  benefit  of  the  whole;  (b)  where  the 
^  1  id.  695,  887;  2  id.  969.  parties  constitute  a  voluntary  associa- 
^  1  id.  695.  tion  for  public  or  private  purposes, 

*  Under  the  new  procedure  this  and  those  who  sue  or  defend  may 
practice  is  available  in  actions  of  a  fairly  be  presumed  to  represent  the 
legal  as  well  as  those  of  an  equitable  rights  and  interests  of  the  whole;  and 
nature.  Piatt  f>,  Colvin,  50  Ohio  St.  (c)  where  the  parties  are  very  numer- 
703;  86  N.  E.  Rep.  785.  ous,   and  though  they  have  or  may 

In  equity  it  is  allowable  in  three  have  separate  and  distinct  interests, 
classes  of  cases:  "(a)  Where  the  ques-  yet  it  is  impracticable  to  bring  them 
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U.  S.  Eq.  Rules,  No.  48 ;  N.  Y.  Code  Civ.  Pro.  §  448 ;  Dennis 
V.  Kennedy,  19  Barb.  (N.  Y.)  517.] 

[ZV^^  of  court,'] 


A.  B.,  on  behalf  of  himself  and 
all  other  [creditors  of  M.  N.],^ 

plaintiff, 
against 
Y.  Z.,  defendant. 


The  plaintiff  above  named  complains  for  himself  [or,  the  plain- 
tiffs above  named  complain  for  themselves]  and  on  behalf  of  all 
otlier  [here  designate  class,  e.  g. —  creditors  of  M.  N. ;  or,  cred- 
itors of  M.  N.,  who  are  parties  to  the  deed  of  trust  hereinafter 
mentioned ;  or,  stockholders  of  the  Y.  Z.  Company ;  or,  other- 
wise as  the  case  rami  he]  similarly  situated  [and  if  the  interest  he 
several,  as  in  case  of  creditors  or  stockholders,  may  add,  who 
shall  come  in  and  contribute  to  the  expense  of  this  action] '  and 
alleges  [or,  allege] : 

[The  aU'egations  must  show  that  the  question  is  one  of  comm^on 
and  general  interest  to  mam;y  persons^  or  that  others  of  the  sams 
doss  are  too  numerous  to  he  joined  i  *  as  thus\ : 

aU  before  the  court."  Story's  Eq.  PI.  •  In  New  York,  the  established  prac- 
§  97;  approved  in  Smith  t?.  Sworm-  tice  permitting  such  allegation  was 
stedt,  16  How.  (U.  S.)  288,  802.  not  altered  by  the  language  of  Code 

Whether  such  representation  shall  Pro.  section  119  (Code  Civ.  Pro.  §  448), 
be  allowed  in  any  particular  case  is  a  authorizing  one  or  more  to  sue  or  de- 
questioD  of  judicial  convenience.  Har-  fend  "for  the  benefit  of  the  whole." 
vey  tJ.  Harvey,  4  Beav.  216,  220;  cau-  Dennis  «.  Kennedy,  19  Barb,  (N.  Y.) 
tioD  necessary.  Ffooks  «.  S.  W.  R.  517.  The  form  is  adapted  to  this  point 
Co.,  1  8m.  &  G.  142;  17  Jur.  865;  from  Cochran  r.  Am.  Opera  Co.,  20 
Smith  V.  Swormstedt,  16  How.  (U.  8.)  Abb.  N.  C.  (N.  Y.)  114. 
288,  305.  The  other  parties  are  pre-  '  Although  the  general  rule  was,  that 
sumed  to  consent  until  their  disap-  all  persons  interested  in  a  fund  must 
proval  appears.  Flint  t>.  Spurr,  17  B.  be  parties,  under  the  former  chancery 
Mon.  (Ky.)  499.  practice,  a  creditor  or  a  legatee  might 

'  Absence  of  such  designation  was  sue  on  behalf  of  himself  and  the  rest 
critized  in  Cochran  *).  Am.  Opera  Co.,  without  showing  that  the  others  were 
20  Abb.  K.  C.  (N.  Y.)  114,  as  a  defect  so  numerous  as  to  render  it  impracti- 
of  form.  cable  to  join  them.    This  exception 

*Hoe  0.  Wilson,  9  Wall.  (U.  S.)  501. 
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J.  That  the  question  which  is  the  subject  of  this  action  is  one 
of  common  and  general  interest  to  all  [the  holders  of  the  preferred 
stock  of  the  said  defendant]. 

II.  That,  as  plaintiff  is  informed  and  believes,  the  holders  of 
said  preferred  stock  are  very  numerous  and  exceed  [two  hundred]' 
in  number,  and  many  of  them  are  not  residents  of  this  State,  and 
the  names  of  some  of  them  are  unknown  to  the  plaintiff  and  can- 
not with  due  diligence  be  ascertained  by  him ;  and  it  is,  therefore, 
impracticable,  to  bring  them  all  before  the  court.' 

[Allege  ccmse  of  action.] 

18.  The  Same  ~  Another  Form.* 


A.  B.,  President  and  Stock- 
holder of  the  United  States 
£xpress  Company,  plaintiff, 
against 

W.  X.  and   Y.  Z.,  defendants. 

Tlie  said  plaintiff  says  that  the  United  States  Express  Company 
is  a  joint-stock  association,  duly  organized  in  the  year  A.  D.  18  , 
under  the  laws  of  the  State  of  New  York,  and  ever  since  existing 
and  doing  business  as  such,  and  consists  of  about  1,000  shareholders, 

was  for  the  benefit  of  the  estate  or  not  too  numerous   to    join;  Kirk  v. 

fund.     Brown  v.   Rickitts,   8  Johns.  Young,  2  Abb.  Pr.  (N.  Y.)  468;  nor 

Ch.  (N.  Y.)  558.     And  a  suit  by  a  sin-  forty  partners,  Brainard  v.  Bertram,  6 

gle  creditor  against  an  heir  for  the  sale  Abb.  N.  C.  (N.  Y.)  102. 

ofussetsdescended,  inured  to  the  bene-  'From  the  complaint  in  Thompson 

fit  of  all  the  creditors.     Thompson  f?.  v.  Erie  Ry.  Co..  45  N.  Y.  468. 

Brown,  4 id.  619.     The  chancery  prac-  'Sustained  in  Piatt  v,   Colvin,  60 

tice  as  to  such  a  suit  by  a  legatee  was  Ohio  St.  703;  44  Am.  &  Eng.  Corp. 

held  to  be  unchanged  by  the  New  Cas.  687;  86  N.  E.  Rep.  785,  under 

York  Code,  in  McEenzie  v.  L' Amour-  the  statute  providing  that  one  or  more 

eux,  11  Barb.   (N.   Y.)  517.     One  of  may  sue  or  defend   for   the   benefit 

four  trust  beneficiaries  was  not  allowed  of  all  when  the  matter  is  one  of  a 

to  maintain  an  action  in  behalf  of  all  common  or  general  interest  of  many 

for  the  removal  of  the  trustees  and  for  persons,  or  when  the  parties  are  very 

other  relief  in  Bear  v.  American  Rapid  numerous  and  it  is  impracticable  to 

Tel.  Co.,  86  Hun  (N.  Y.),  402.  bring  them  all  before  the  court.     This 

*  One  hundred  and  forty  is  an  im-  applies  to  common-law  as  well  as  to 

practicable  number.    Mann  e.  Butler,  equitable  causes  of  action. 
2  Barb.  Ch.  (N.  Y.)376;  thirty-five  are 
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owning  70,000  shares,  all  of  which  persons  have  a  joint  owner- 
ship and  interest  in  the  cause  of  action  hereinafter  set  forth,  but 
are  too  nnmerons  to  be  joined  as  parties  plaintiff ;  and,  further, 
that,  by  the  laws  of  the  said  State  of  New  York  under  which 
said  express  company  was  organized  and  now  exists,  it  is  author- 
ized and  empowered  to  sue  in  the  name  of  its  president,  who  is 
said  A.  B.,  and  the  said  A.  B.  is  president  of  the  said  United 
States  Express  Company,  and  a  stockholder  therein  ;  and  as  such 
brings  this  suit  in  behalf  of  said  association,  and  all  the  stock- 
holders thereof. 

19.  A  Defendant  Sued  aa  a  Bepresentative  of  a  Class. 

That  the  [holders  of  trust  certificates]  are  over  in  num- 

ber, and  that  it  is  impracticable  to  bring  them  all  before  the  court, 
wherefore  the  said  Y.  Z.  is  made  defendant  as  the  representative 
of  all  the  [certificate  holders].^ 

20.  By  Common  Informer. 
[JfTame  of  caurt] 


A.  B.,  plaintiff, 

against 
Y.  Z.,  defendant. 


A.  B.,  the  plaintiff'  above  named,  complains  as  well  for  the 
People  [or,  for  the  overseers  of  the  poor  of  the  town  of 
and  county  of  ;'   07%  otherwise  according  to  statutory 

provisions']  as  for  himself,  and  alleges :  * 

1  Adapted     from     Havcrmeyer     v.  the  common  method  to  entitle  action: 

Brooklyn  Sugar  Refining  Co.,  26  Abb.  '*  A.  B.,  Overseer  of  the  Poor,  on  re- 

N.  C.  CS.  Y.)  157.  ktion  of  Y.  Z.,  against  F.  W."     Sec 

*A  corporation  cannot  maintain  an  Sutter  ex  rel.    Reeve  v.   Fauble,   2> 

action  to  recover  a  penjilty  under  a  Hun  (N.  Y.),  195. 

statute  authorizing  any  pei*son  to  sue  ^If  the  statute  gives  the  action  to 

in  his  own  name.     Sport$nian*&  Club  certain    persons,  and,    in    case    they 

f.  Miller,  7  Lans.  (N.  Y.)  412.  neglect  to  prosecute  within  a  specified 

*  There  is  a  class  of  similar  cases  time,  then  to  other  persons,  the  com* 

where    by  statute    an    individual   is  plaint  by  one  of  the  latter  class  mu.st 

Authorized  to  sue  in  the  name  of  public  allege  neglect  of  those  of  the  former 

offlcerB  or  boards  in  case  of  their  failure  class  to  prosecute.    Morrell  v.  Fuller, 

or  neglect  to  do  so.     In  such  cases  it  is  7  Johns.  (N.  Y.)  402. 

3 
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III.  Assignees  and  Others  Holding  Derivative  Title. 

21.  Alleg^ation  of  Assigaxnent  of  Specific  Claim  to  PlaintifCl* 

I.  [^State  cause  of  action  accrued  to  the  assignor,  f 

II.  That  on  or  about  the  day  of  ,18  [or,  there- 
after, and  before  the  commencement  of  this  action],  the  said  A. 
B.  duly  assigned^  the  said  claim  to  plaintiff. 

22.  Allegation  of  Assignment  of  a  Cause  of  Action  which  was  not 

Assignable  without  Consent. 

[^State  defendant 8  contract  with  the  aasifffior.'] 

That  thereafter  said  defendant  duly  gave  his  consent  to  said 
M.  N.  that  he  might  assign  said  contract,  by  an  instrument  in 
writing  indorsed  thereon  [ovy  signed,  —  sealed,  —  and  delivered 
to  him  by  defendant,]  a  copy  of  which  consent  is  annexed  to  this 
complaint  as  a  part  hereof  and  marked  Exhibit  B.  [or,  if  so 
required  by  the  practice^  is  to  be  filed  in  court  with  the  writ 
herein.] 


1  That  an  allegation  of  assignment  is  f>.  Downing,  1  E.D.Smith  (N.  Y.), 

necessary,    see  Huges    «.   Brewer,   7  406;  Vogal  v.  Babcock,  1  Abb.  Pr.  (N. 

Colo.  583;  Prindle  v,  Caruthers,  15  N.  Y.)  176;  Martin  t>.  Kanouse.  2  id.  880. 
Y.  426;  White  «.  Brown,  14  How.  Pr.       •  In  an  action  by  an  assignee  of  a 

(N.  Y.)  282:  Adams  f.  Holly,  12  id.  corporation,  it  has  been  held  against 

880.     It  is  not  enough  to  merely  al-  demurrer  that  no  specific  allegation  of 

lege  that  plaintiff  is  the  owner  of  the  incorporation  is  necessary   since  the 

claim.    He  must  show  how  he  ac-  allegation  of  the  making  of  the  agree- 

quired  it.     Gallup    v.   Lichter,  (Col.  ment  by  the  corporation  sufiiciently 

1894)  35  Pacific  Rep.  985;  Thomas  v,  implies  its  legal  existence.     Kennedy 

Desmond,  12  How.  Pr.  (N.  Y.)  321;  ©.  Cotton,  28  Barb.  (N.  Y.)  59. 
Adams  v.  Holley,  Id.  320;  Russell  v.       '  At  common  law  a  sealed  contract 

Clapp,  7  Barb.  (N.  Y.)  482;  Bcutley  could  be  assigned,  and  a  statute  which 

T.   Jones,   4  How.    Pr.   (N.    Y.)  202;  makes  a  deed  necessary  to  such  trans- 

McMurray  v.  Gifford,  5  id.  14;  Parker  fer  does  not  change  the  rule  of  plead- 

«j.  Totten,  10  id.   233.     Consideration  ing.     It  is  suflScient  to  aver  tliat  such 

is  not  essential  to  the  validity  of  an  contract  was  duly  assigned.     Horner 

assignment   in    order  to    enable    the  v.  Wood,  15  Barb.  (N.  Y.)  371.     Such 

assignee  or  transferee  to  sue  thereon  an  averment  sufficiently  imports  that 

and  need  not  be  alleged.     Sheridan  v.  the  assignment  was  by  sealed  instru- 

Mayor,    68   N.    Y.    30;    Burtnett  v.  ment.     Fowler  v,   N.    Y.   Indemnity 

Gwynne,  2  Abb  Pr.  (N.  Y.)79;  Clarke  Ins.  Co.,  23  Barb.  (K.  Y.)  148. 
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S8b  Allegation  of  Aasignmeiit  in  an  Action  in  those  JnriedictionB 
where  Writing  or  Ck>nsideration  must  be  Alleged. 

[Sustained  by  Buraham  v.  Peck,  (Me.  1886)  3  N.  E.  Rep.  240. 
For  the  statutes  and  their  constrnction,  see  Abb.  Brief  on  PI.  216, 
694.] 

I.  \Set  forth  cause  of  action  accrued  to  the  assignor.'] 

II.  That  thereafter  [(?r,  on  or  about  the  day  of  >  18  , 
and  before  this  action,  said  [assignor]  for  a  valuable  consideration 
dniy  assigned  the  said  claim  [or,  name  instrument^  or^  all  his 
right  of  action  in  the  premises]  to  this  plaintiff,  by  an  instrument 
in  writing  signed  [sealed]  and  delivered  by  him,  a  copy  whereof 
18  annexed  to  this  complaint  as  part  hereof,  and  marked  Exhibit 
A.  [or^  if  so  required^  is  to  be  filed  in  court  with  the  writ  herein]. 

\_If  demand  upgn  defendant  is  necessary^  and  has  not  been 
alleged  in  stating  the  cause  of  action^  allege  it'] 

84.  Allegation  of  Assignment,  where  Action  is  Brought  in  United 
States  Cknirt  on  the  Oronnd  of  Different  Oitizenship.  [Act  of 
March  8, 1887,  and  of  August  18,  1888;  25  U.  S.  St.  at  L.  488.]  ^ 

[Title  —  and^  if  in  equity,  address  /  see  Form  66.] 
I.  \AUege  citizenship  of  the  parties  as  in  Form  65.] 
n.  \8how  cause  of  action  accrued  to  assignor.] 

III.  Allege  assignment  to  plaintiff  as  in  preceding  forms, 
adding :  and  the  said  [assignor]  was,  at  the  time  of  the  com- 
mencement of  this  action,  a  citizen  of  the  State  of  .^ 


»  The  original  act  (Sept.  24,  1789)  The  present  statute  (above  cited)  re- 
and  United  States  Revised  Statutes,  stores  and  extends  the  original  probi- 
§  629,  were  similar  to  the  present  stat-  bition.  (See  note  2.) 
ute,  except  that  they  did  not  include  *  This  additional  allegation  is  needed 
within  their  prohibition  the  subse-  in  an  action  by  the  assignee  of  any 
quent  holder  of  a  personal  obligation  promissory  note  or  other  chose  in  ac- 
payable  to  bearer.  tion,  whether  the  assignment  be  vohm- 

The  act  of  1875,  chap.  137.  with-  tary,  or  by  operation  of  law.  Bradford 
drew  from  the  operation  of  the  prohi-  v.  Jencks.  2  McLean  (U.  S.),  130;  also, 
bition  all  promissory  notes  negotiable  if  an  equitable  assignment,  Corbin  v. 
by  the  law  merchant  and  bills  of  Black  Hawk  County,  105  U.  S.  665; 
exchange.  and  where  the  suit  is  for  specilic  relief 
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26.  By  an  Equitable  Assignee/  by  Accepted  Order  for  MoneyB  to 
Become  due  on  a  Contract  Afterward  PerformGd. 

[Sustained  by  Gallagher  v.  Nichols,  61  N.  Y.  438.] 

I.  That  on  or  about  the  day  of  j  18     ,  the  defend- 
^  ant  Y.  Z.  as  party  of  the  first  part  and  one  M.  N.  as  party  of  the 

second  part  entered  into  a  contract  subscribed  [and  sealed]  by 
them  of  which  the  following  is  a  copy  :  [Copy  of  contract.li 

II.  That  on  or  about  the  day  of  >  1^  >  the  said  M. 
N.  for  value  received  made  and  delivered  to  this  plaintiff  an  order 
on  said  defendant  of  which  the  following  is  a  copy :  \_Oqpj/  of 
order  for  payment  of  a  suin  out  of  proceeds^ 

III.  That  said  order  was  thereupon  presented  to  said  defend- 
ant Y.  Z.,  who  thereupon  and  for  value  received  accepted  said 
order,  in  token  whereof  he  then  and  there  wrote  thereon  the  fol- 
lowing acceptance :  {Copy  of  acceptance^ 

IV.  That  thereafter  and  on  or  about  the  day  of 

18    ,  said  defendant  had  in  his  hands  the  sum  of  dollars, 

proceeds  of  said  contract  applicable  to  payment  of  said  order. 

\Orif  the  order  was  expressly  conditioned^  —  as^for  instance^ 
only  on  complete  performance  of  the  contract^  —  may  allege  it 
according  to  thefact^  as  thus :  IV.  That  the  time  for  comple- 
tion of  the  performance  of  said  contract  was  extended  by  written 
agreement  between  the  parties  thereto  until  the  day  of 

,18  ,  and  thereafter  said  defendant  approved  and 
accepted  the  work  mentioned  in  said  contract,  and  by  and  in 
token  thereof  subscribed  and  indorsed  on  said  contract  the  fol- 
lowing approval :  {Copy  of  indorsement.'] 

as  well  as  where  it  is  for  debt  or  dam-  decedent.     Chappedelaine   v.   Deche- 

ages.     Sboecraft  "o.  Bloxham,  124  U.  naux,  4  Cranch,  306. 

B.  780.     A  like  allegation  is  necessary  Nor  is  it  needed  when  the  action  is 

in  an  action  by  the  transferee  of  a  brought  under  the  common-law  prac- 

personal  obligation  (not  made  by  a  tice,  in  the  name  of  the  assignor,  be- 

corporation)  payable  to  the  bearer.  cause  the  fact  will  appear  by  the  first 

The  allegation  •is  not  needed  in  an  nllegation.    Dimmock  v.  Doolittle,  29 

action  upon  a  foreign  bill  of  exchange,  Fed.  Rep.  545. 

nor  in  an  action  by    the  transferee  >  If  the  equitable  assignment  is  of 

of  a  corporate  obligation  payable  to  the  whole  fund,  or  if  it  was  assented  to 

bearer;  nor  in  an  action  by  the  execu-  by  the  debtor,  the  cause  of  action  is 

tor  or  administrator  on  a  claim  due  legal;  otherwise  it  is  equitable. 


m 

Allegations  Showing  Capaoity  to  Sub  or  be  Sued,  BTa     21 

V.  That  thereafter  and  before  this  action  [or,  on  or  about  the 
day  of  ,  18    ],  this  plaintiff  duly  demanded  of  defend- 

ant payment  of  said  order,  but  he  refused  to  pay  the  same,  and 
there  remains  unpaid  thereon  the  sum  of  dollars  [with 

interest  from,  etc,'] 

Whebefobe,  [eto.y  denumd  of  judgmenf]. 

26.  By  Aflsignee  for  Benefit  of  Creditors — Suing  as  Such.^ 

[Adapted  from  complaint  in  "Warner  v,  JaSrejy  96  N.  Y.  248 ; 
sustained,  also,  in  Gailf  uss  v.  Gates,  87  Wis.  395  ;  58  N.  W.  Eep. 
742.] 

[Ifame  of  court.] 


A.  B.,  as  Assignee  for  the  bene- 
fit of  Creditors  of  M.  N., 
plaintiff, 

against 

Y.  Z.,  defendant. 

The  plaintiff  complains  as  assignee  for  the  benefit  of  the  cred- 
itors of  M.  K.  and  alleges  : 

L  \_Set/drth  cause  of  action  accrued  to  assignor,'] 

II.  That  on  or  about  the  day  of  j  18     ,  said  M.  N. 

duly  executed  and  delivered'  to  this  plaintiff*  an  assignment  of 
all  the  property  of  said  M.  N.,  including  the  cause  of  action  herein 
set  forth,  in  trust  for  the  benefit  of  his  creditors,'  [if  the  action 

'  He  may  sue  individually.    Hoag-  low  the  doctrine  of  the  courts  of  thilt 

land  r.  Trask,  48  N.  Y.  686;  Butter-  State.    May  d,  Tenny.  148  U.  8.  60. 

field  p.  Macomber,  22  How.  Pr.  (N.Y.)  •  Delivery  is  essential  as  against  ad- 

130:  Langdon  v,  Thompson.  25  Minn,  verse  claimants,  Mcllhargy  v,  Cham- 

509;  but  in  case  he  does  so,  the  court  bers,  117  N.   Y.  532,  revg.   51  Hun 

will  not  relieve  him  of  costs  if  unsuc-  ((Y.  Y.),  832,  and  should  be  alleged; 

ceasful.    Murray    «j.   Hendrickson.    6  Whitlock  t.  Fiske,  8  Edw.  Ch.  (N.  Y.) 

Abb.  Pr.  (N.  Y.)  96;  1  Bosw.  (N.  Y.)  131. 

635;  N.  Y.  Ck)de  Civ.  Pro.  §  3246.  >  It  is  the  better  opinion  that  if  the 

The  construction  and  effect  of  an  action  is  simply  to  recover  on  a  lia- 
aseignment  for  benefit  of  creditors  as  bility  to  the  assignor,  the  facts  show- 
affected  by  a  State  statute,  is  a  matter  ing  compliance  with  formalities  ere- 
on  which  the  United  States  courts  fol-  ated  by  the  statute  need  not  be  al- 
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is  against  creditors^  the  validity  of  the  assignment  as  against 
therriy  should  he  shown^  as  thus :  which  said  assignment  was  then 
and  there  duly  acknowledged  —  or^  proved — and  duly  accepted 
by  this  plaintiff  by  indorsement  thereon  signed  by  him  and 
acknowledged — or^  proved  —  and  said  assignment  was  there- 
upon *  duly  filed  and  recorded  in  the  office  of  the  clerk  of  the 
county  of  — and^  if  the  action  relates  to  real  property 

assigned^  it  may  he  important  to  add:  and  a  certified  copy  was 
immediately  thereupon  and  on  the         day  of  j  ^8     ,  filed 

and  recorded  in  the  office  of  the  register  of  deeds  of  said 
county.  That  this  plaintiff  thereupon,  and  before  this  action,  duly 
qualified  as  such  assignee,  and  entered  upon  his  duties  as  such, 
and  made  and  filed  the  inventory  and  bond  required  by  law.] 

\^If  soling  m  United  States  Circuit  Court  on  grou/nd  of  dif- 
ferent citizenship^  allege  citizenship  of  assignor  as  well  as  that 
of  t/i^e  parties^  as  in  Form,  65.] 

27.  By  a  Substituted  Assignee  for  Benefit  of  Creditors.* 

\^As  in  the  last  form,  substituting  at  the  *  for  the  words 

"  this  plaintiff,"  —  one  O.  P.  —  naming  original  assignee,"] 

That  thereafter  in  proceedings  duly  had  before  Hon.  J.  K., 
county  judge  of  said  county,  an  order  was  duly  made  by  said 
judge,  removing  [or^  accepting  the  resignation  of  and  discharging] 
said  O.  P.  and  appointing  this  plaintiff  in  his  stead,  and  this  plain- 
tiff, thereupon  and  before  this  action,  duly  qualified  as  the  assignee 
of  the  property  of  said  M.  N.  in  trust  for  the  benefit  of  creditors, 
and  entered  upon  his  duties  as  such  [and  filed  the  inventory  and 
band  required  by  law].' 

leged,  because  they  are  for  the  benefit  268.     In  such  an  action  at  least  objec- 

of  creditors,  and  the  assignment  is  good  tion  to  non-compliance  must  be  taken 

at  common  law,   as  against  debtors  by  demurrer  or  answer  under  the  New 

and  wrongdoers  without  compliance.  York   Code.    Kilpatrick  v.  Dean,  4 

Grant  tJ.  Crowell,  (N.  J.  Eq.  1887)  11  N.   Y.  Supp.  708.     In  other  actions 

Atl.   Hep.  201;  Adams  t.  Henry,  22 'the   additional    allegations    may    be 

Abb.  N.  C.  (N.  Y.)  885;  Brennan  v.  necessary. 

Wilson,  4  id.  279;  Thrasher  v.  Bent-  ^  NicoU  t>.  Spowers,  105  N.  Y.  1. 

ley,  1  id.  89;  Jones  «.  Howard  Ins.  •  See  Farwell  tJ.  CJohen,  (111.  1898)  82 

Co.,  27  Wkly.  Dig.  (N.  Y.)  167;  Mc-  N.  E.  Rep.  894. 

Blain  v,  Speelman,  85  Hun  (N.  Y.),  *  See  last  Form,  note  3. 
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2S.  By  Assignee  under  State  Insolvent  Law. 

[Sustained  by  Bull  v.  Horton,  65  Cal.  422 ;  N.  Y.  Code  Civ. 
Pro.  §  532.] 

[xVi27n€  of  court,'] 


A.  B.,  as  Assignee  of  M,  N.,  an 

Insolvent  Debtor,  plaintiff, 

against 

Y.  Z.,  defendant. 


The  plaintiff  complains  as  assignee  of  M.  K.,  an  insolvent 
debtor,  and  alleges : 

I.  [Set  forth  cmise  of  action  accrued  to  assignor.'] 

II.  That  thereafter,  in  proceedings  pending  before  Hon.  J.  K., 
county  judge  of  county  in  this  State,  under  article  1  of 
title  1  of  chapter  17  of  the  Code  of  Civil  Procedure,  commonly 
known  as  the  Two-thirds  Act,  upon  a  petition  presented  by  said 
M-  N.,  an  order  was  duly  made  by  said  judge  directing  an  assign- 
ment to  be  made  by  said  M.  N.  of  all  his  property,  not  exempt 
by  law  from  lew  and  sale  on  execution,  for  the  benefit  of  his 
creditors,  and  designating  this  plaintiff,  a  resident  of  ,  a^ 
trustee  for  that  purpose  under  said  statute. 

III.  That  thereupon  said  M.  N.  executed  and  delivered  to  this 
plaintiff,  as  such  trustee,  an  assignment  in  accordance  with  said 
statute  and  order,  duly  acknowledged  [or,  proved]  and  certified, 
which  said  assignment  was  on  said  day  duly  recorded  in  the  oflice 
of  the  clerk  of  said  county  [and^  if  real  property  is 
concerned^  and  also  recorded  as  a  deed  in  the  office  of  the  clerk  — 
or,  register  —  of  county,  and  this  plaintiff  thereupon  duly 
qualified  ^  and  entered  upon  the  discharge  of  his  duties  as  trustee 
under  said  assignment. 

[^If  suing  in  ths  United  States  court  on  the  ground  of  different 
citizenship^  allege  citizenship  of  the  assignor  as  well  as  that  of 
the  parties  as  in  Form,  65.]^ 

1  For  the  New  York  statute,  see  2  N.  'Sere  «;.  Pilot,  6  Cranch  (U.  S.), 
Y.  R  8.  40,  etc.,  and  note  in  19  Abb.    882. 

K.  a  8eo. 
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29.  Allegation  that  Plaintiff  i£  Assignee  in  Bankruptcy.* 

[Sustained  in  Adams  v.  Stern,  29  Hun  (N.  Y.),  280 ;  Bosenthal 
V.  Walker,  111  U.  S.  185  ;  Title  LXI,  U.  S.  Kev.  Stat.] 

That  on  or  about  the  day  of  ,  18     ,  a  petition  of 

[the  creditors  of]  said  M.  N.  was  filed  in  the  United  States  Dis- 
trict Court  for  the  district  of  ;  and  such  proceedings 
were  had  thereunder  that  on  or  about  the  day  of  , 
18  ,  said  M.  N.  was  duly  adjudicated  a  bankrupt,  and  thereafter 
this  plaintiff  was  duly  appointed  the  assignee  in  bankruptcy  of 
such  bankrupt,  and  duly  qualified  as  such,  and  still  continues  such 
assignee,  and  an  assignment  in  bankruptcy  was  duly  made  to  him 
upon  his  said  appointment,  of  all  the  property,  estate  and  rights 
of  action  which  were  of  the  said  bankrupt  on  the  date  of  the 
filing  of  said  petition.* 

[  Where  the  dction  is  hrought  after  two  years^  on  a  cause  of 
action  fraudulently  concealed^  may  add:'\  that  said  M.  N.,  with 
the  intent  to  deceive  and  defraud  his  creditors  and  this  plaintiff 
as  such  assignee,  kept  secret  and  concealed  from  them  and  him 
the  facts  constituting  the  cause  of  action  herein  set  forth  [state 
how^  as  thus ;]  by  falsely  and  fraudulently  neglecting  to  place 
said  debt  due  to  him  from  said  defendants  as  aforesaid  upon  the 
schedule  of  his  assets  as  filed  by  him  in  said  bankruptcy  proceed- 
ings, and  by  withholding  from  plaintiff  all  information  relative  to 
said  cause  of  action,  and  that  this  plaintiff  [relying  on  said  sched- 

*  The  tissignment  being  compulsory,  Abb.  Pr.  (N.  8.)  (N.  Y.)  24;  rev'd 
a  general  allegation  of  assignment  as  without  questioning  this  point  in  64 
if  voluntary  is  not  enough.  N.  Y.  242. 

Plaintiff  may,  however,  sue  as  in  his  •  Cottrell  r.  Tenney,  48  Fed.  Rep. 

own  right  if  he  needs  no  aid  from  716. 

provisions  of  the  statute  save  as  sup-  As  to  wlien  the  suit  by  or  against 

porting  the  assignment  to  him.  Damb-  the  assignee  may  be  brought  in  the 

mann  t.  White,  48  Cal.  439.    But  if  United    States  court,  see  Leroux  v. 

he  undertakes  to  plead  the  statute  he  Hudson,  109  U.  S.  468;  Chapman  v. 

mudt  allege  an  adjudication.     Wright  Brewer,   114  id.   158,   and    Southard 

T.  Johnson,  8  Blatchf.  (U.  S.)  150;  or  v.  Pinckney,  5   Abb.   N.   C.  (N.  Y.) 

an  assignment,   Lakin  t>.   First  Nat.  184. 

Bk.,  13  id.  83.  A  promise  by  defendant  to  pay  the 

*  The  provisions  of  the  law  need  not  assignee  need  not  be  averred.  Robin- 
be  pleaded.  A  State  court  must  take  son  «.  Watson,  101  Mich.  466;  59  N.  W. 
notice  of  them.     Wheelock  r.  Lee,  15  Rep.  811. 
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ule,  and]  in  conseqnence  of  said  concealment  had  no  knowledge 
whatever  of  the  existence  of  said  cause  of  action  until  the 
day  of  ,  18 

80.  Allegation  that  Plaintiff  Ib  a  Foreign  Official  Assignee.* 
\^After  setting  forth  cause  of  action  accrued  to  assignor,!^ 

That  the  laws  of  aforesaid,  at  the  time  of  the  proceed- 

ings hereinafter  alleged,  did  and  ever  since  have  contained  a  pro- 
vision in  [citing  statute']  that  [here  set  forth  the  material  pro- 
vision either  in  its  own  words  or  in  substance"]. 

[Allege  proceedings  in  compliance  therewith,  in  same  m^a/nner 
as  in  case  of  domestic  statute-,  in  forms  preceding,] 

81.  By  Plaintiff,  the  Deviaee. 
[After  allegation  of  ownership  in  testator.] 

That  said  M.  N.  died,  on  or  about  the  day  of  , 

leaving  a  last  will  and  testament  which  was  thereafter  and  on  the 
day  of  ,  duly  admitted  to  probate  by  the  [surro- 

gate of  the  county  of  ],  and  wherein  and  whereby  said 

M.  N  devised  said  premises  in  fee  to  plaintifiE.' 

82.  Plaintifi;  the  Heir  at  Law.* 

[After    allegation    of     ancestor's    seizin    and    plaintiff^s 
relationship.] 

That  said  M.  K.  died  on  or  about  intestate,  and  that 

the  fee  of  said  premises  thereupon  descended  to  plaintiff  as  his 
sole  heir  at  law. 

^Suffices  as  against  the  assignor's  'A  general  allegation  that  plaintiff 

debtOTS  here,  though  not  as  against  his  is  seized  in  fee  is  sufficient  on  demurrer 

creditors.    Matter  of  Waite,  99  N.  Y.  without  sliowing  source  of  title,  in 

433;  Hunt  t.  .Jackson,  5  Blatchf.  (U.  absence  of  any  statutory  requirement. 

S.)  349;  s.  p..  Glenn  v.  Soule,  22  Fed.  Abb.  Brief  on  PI.  §§  338.  356;  Halsey 

Rep.  417;  Glenn  v.  I^ancaster,  21  Abb.  t.  Gerdes,  17  Abb.  N.  0.  (N.  Y.)  395; 

N.  C.  (N.  Y.)  270.  Wooley  v.  Newcombe,  87  N.  Y.  605; 

For  a  well-drawn  complaint  alleging  Gage  v.  Kaufman,  133  U.  S.  471. 

appoiDtment    of    foreign    liquidators  It  was  held,  as  against  demurrer, 

(plaintiffsX  see  Anderson  v.  Haddon,  9  unnecessary  to  allege  that  the  will  was 

Abb.  N.  C.  (N.  Y.)  290.     The  decision  probated,  in  Spier  ®.  Robinson,  9  How 

was  reversed  in  33  Hun  (X.  Y.),  435,  Pr.  (N.  Y.)  325. 

but  only  on  the  ground  that  the  foreign  '  See  note  to  preceding  form. 
adjudication  as  to  the  amount  due 
would  not  soatain  au  action  here. 

4 
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83.  Plaintiff,  the  Legatee,  or  Kezt  of  Kin. 

A  mere  allegation  that  plaintiff  is  "  the  owner  "  of  a  chattel  is 
sufficient,  without  presenting  source  of  title.  Abb.  Brief  on  PI. 
§  321,  and  cases  cited. 

IV.  Associations  (unincorporated).^ 

34.  Allegations  in  Action  Brought  by  an  Association  in  Name  of 

Officer.  * 

[Adapted  from  Wicks  v.  Monihan,  130  N.  Y.  232.] 
l^^ame  of  courtY 


A.  B.,  as  President  [or^  Treiis- 
urer]  of  the  M.  N.  Society 
[or^  Association,  or^  Club, 
etc.],*  plaintiff, 

against 
Y.  Z.,  defendant. 

The  plaintiff  complains  as  president  [or,  treasurer]  of  the  M. 
N.  Society,  and  alleges : 

^  As  to  the  nature  of  these  associa-  McEane  v.  Democratic  Gten.  Com.,  21 

tions,    see   Ebbinghousen    v.    Worth  Abb.  N.  C.  (N.  Y.)  89. 

Club,  4  Abb.  N.  C.  (N.  Y.)  300;  Bel-  The  provision  that  a  voluntary  asso- 

ton  T,  Hatch,  109  N.  \.  542;  McCabe  elation  may  sue  or  be  sued  in  the 

v.  Goodfellow,  133  id.  89;  People  ex  name  of  its  president  or  treasurer  (N. 

rel.  Winchester  i).  Coleman,  Id.  279;  Y.  Code  Civ.  Pro.  §  1919)  is  permis- 

Liverpool  Ins.  Co.  «.  Mass,  10  Wall,  slve,  and  does  not  prevent  an  action 

(U.  S.)  566.     As  to  allegation  of  cor-  by  the  members,  or  by  a  member  on 

porate  capacity,  see   Title  VI,  CoR-  behalf  of  all.    Blocte  v.   Simon,  19 

P0BATI0N8.  Abb.   N.   C.   (N.   Y.)  88;   12  N.   Y'. 

•  In  the  absence  of  statutory  pro-  Civ.  Pro.  R.  114;  Strasser  v.  Moon- 
visions,  the  right  to  sue  exists  in  the  ells,  55  N.  Y.  Super.  Ct.  197;  Hum- 
members  jointly.  The  cause  of  action  bert  t>.  Abeel,  7  N.  Y.  Civ.  Pro.  R 
must  be  alleged  as  accruing  to  the  417. 

association,  not  to  plaintiff.    Delafield  «  The  State  law  allowing  actions  in 

V,   Kinney,   24  Weod.   (N.   Y".)    246;  this  form  is  followed  in  actions  of  a 

National  Bank  of  Schuylerville  v.  Van  legal   nature  in    the   United    States 

Derwerker,  74  N.  Y.  234.  courts.    Whitman  v.  Hubbell,  30  Fed. 

The  summons  having  been  served  Rep.  81. 

on  the  proper  officer,  an  omission  to  ^  A  pleading  in  the  name  of  A.  B., 

name  him  as  defendant  is  amendable,  president,  etc.,  and  alleging  the  in- 
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That  said  [M.  N.  Society]  at  the  limes  hereinafter  mentioned 
was  and  now  is  an  unincorporated  association  located  in  the  city 
of  and  county  of  ,  [and  State  of  ]  consisting  of 

eeveii  or  more  persons.* 

II.  That  the  plaintiff  is  the  president  [or,  treasurer]  of  said 
association^  \pr  if  there  is  no  office  of  either  name,  substitute  the 
name  of  the  corresponding  office,  and  add :  and  as  such  is  the 
chief  executive  officer  thereof,  and  charged  with  the  functions  of 
president,  —  or,  chief  financial  officer  thereof  and  charged  with 
the  functions  of  treasurer]. 

III.  [Set  forth  the  cause  of  action  in  such  manner  as  to  show 
that  it  is  one  upon  which  all  the  associates  might  jointly  or  sev- 
erally  maintain  the  action,  hy  reason  of  their  ownership  or 
interest  therein.^ 

\_If  provisions  of  its  constitution  or  by-laws  are  ma^terial, 
allege  them,  as  in  For^n  35.] 

debtedness   to    ''  plaintiff,"   may   be  association  cannot  sue  in  the  name  of 

deemed  to  be  the   suit  of  the  indi-  its  president  or  other  officer,  though 

TidtiaL    Pentz  «.  Sackett,  Hill  &  D.  authorized  to  do  so  by  the  law  of  the 

8upp.    (N.   Y.)    118 ;    Dougherty   «.  State  in  which  it  is  doing  business. 

McManus,  96  Iowa,  657.  An  allegation,  therefore,  in  plaintiff's 

*  The  Dames  of  the  associates  need  pleading  in  those  courts  of  the  citi- 

not  be  stated.    Tibbetts  «.  Blood,  21  zenship  and  residence  of  such  an  asso- 

Barb.  (N.  Y.)  650.     If  suing  within  a  elation,  in  an  action  by  or  against  it,  is 

Stat«  whose  laws  authorize  an  associa-  not  sufficient.    The  jurisdiction  of  the 

tion  so  to  sue,  in  the  United  States  United  States  courts  will  depend  on 

court  if  on  the  ground  of  different  the  citizenship  and  residence  of  the 

citizenahip,    insert   here  the   words,  individual  members  as  in  the  case  of  a 

.  "duly  organized  and  existing  under  partnership.     Chapman «.  Barney,  129 

the  laws  of  the  Stote  of           ."    Also  U.  S.  677,  682. 

allege  citizenship  and  residence  of  de-  '  This    allegation  is   material    and 

fendant.     See  Morgan  9.  Halberstadt,  issuable.    Tiffany  «.  Williams,  10  Abb. 

•0  Fed.  Rep.  592;  9  Cir.  Ct.  App.  147.  Pr.  (N.  Y.)  204;  Van  Aernam  «.  Mc- 

In  the  United  States  courts  (at  least  Clune,  82  Hun  (N.  Y.),  816. 

those  not  situated  within  a  State  whose  '  Necessary  under  McCabe  «.  Gkxxl- 

laws  authorize  an  unincorporated  asso-  fellow,  188  N.  Y.  89,  98. 
elation  so  to  sue)  an  unincorporated 
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36.  Allegations  in  Action  Brought  against  an  Association  in  Kaxne 
of  Officer,*  Setting  Forth  a  Material  Provision  of  its  Ckmstitntion. 


[^Name  of  court] 


A.  B.,  plaintiff, 

against 

T.  Z.,  as  President  \or^  Treas- 
urer] of  the  New  York  Stock 
Exchange,  defendant. 

The  plaintiff  complains  of  the  defendant  above  named  and 
alleges : 

I.  That  the  said  New  York  Stock  Exchange  was,  at  the  times 
hereinafter  mentioned,  and  ever  since  has  been,  an  unincorporated 
association,  consisting  of  more  than  seven  persons,  organized, 
located  and  having  its  office  in  the  city,  county  and  State  of  New 
York. 

II.  That  the  said  Y.  Z.,  at  the  time  of  the  commencement  of 
this  action,  was  and  still  is,  the  president  thereof. 

\_If  provisions  of  the  constitution  or  by-laws  are  niat^rialj 
allege  them  as  thus ;] 

III.  That  the  persons  so  associated,  to  wit,  the  members  of  the 
said  association,  have  voluntarily  established  certain  rules,  con- 
ditions and  articles  of  association  or  copartnership,  designated  by 
them  the  constitution  and  by-laws  thereof,  which  are  [signed  and] 
consented  to  by  the  members  of  the  said  association,  and  which 
govern  and  control  the  members  thereof,  and  control  and  give 
divers  powers  to  the  officers  and  committees  thereof,  and  which 
said  constitution  and  by-laws  control  in  conducting  the  trans- 
actions, concerns  and  business  of  the  said  association,  and  arc 
binding  upon  the  raembei's  tliereof  in  all  their  transactions  liad 
upon  the  said  exchange. 

IV.  Tliat  among  other  things  it  is  provided  in  and  by  the  said 
constitution  and  by-laws,  as  follows  :  {qyuoting  whai  is  Tnaterial]. 

V.  [Allege  cause  of  action  against  association.'] 

1  Plaintiff  may  at  his  election  sue  joint   liability,   naming    them  all  as 
the  members   individually    on    their   if  they  were  partners  or  mere  associ- 
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V.  Bankers. 

S6.  By  or  against  an  Individual  Banker,  [Doing  Business  under  Name 

of  a  Bank]. 
[Name  of  couri^  etc.'] 


A.  B.,  plaintiff, 

against 
Y.  Z.,  defendant. 


The  plaintiff  complains  of  the  defendant  and  alleges : 

I.  That  the  plaintiff,  [(?r,  defendant]  hi  all  the  times  hereinafter 
mentioned,  was  and  now  is  an  individual  banker,  carrying  on  the 
business  of  banking  at  ,  in  this  State,  [under  the  designa- 

tion of  the  Bank  of  ,]  pursuant  to  authority  of  an  act  of 

the  Legislature,  entitled  "  An  act  in  relation  to  banking  corpora- 
tions,'* passed  May  18,  1892,*  and  the  acts  amendatory  thereof. 

VI.  Corporations. 

87.  By  or  against  a  Ck>rporation  at  Cknnnion  Law.* 

[Tiiley  setting  forth  corporate  name  in  fuU.'] 

I.  That  the  plaintiffs  [<?r,  defendants]  were  at  the  times  herein- 
after mentioned  and  now  are  a  corporation,*  [and  where  the 

atts.    For  the  relative  advantages  of  delivered  by  that  officer,  and  in  whose 

Execution  against  property  in  these  name,  as  proprietor,  all  the  contracts 

different  forms  of  suit  see  the  statute,  and  transactions  of  the  bank  are  made 

N.  Y.  Code  Civ.  Pro.  §  1921.  and  conducted,  is  a  "  trustee  of  an  ex- 

*  Chap.  37  of  N.  Y.  Gen.  Laws.  press  trust,"  and  may  sue  in  his  own 

Id  an  action  by  an  individual  banker  name.     Burbank  v.  Beach,  15   Barb, 

doing  business  under  the  general  law,  826. 

it  is  the  proper  practice  for  him  to  sue  '  At  common  law,  a  pleading  involv- 

in  his  individual  name,  and  not  as  the  ing  the  existence  or  transactions  of  a 

prc'sident  of  his  bank.    Bank  of  Ha-  corporation,  whether  foreign   or  do- 

▼anna  v.  Magee,  20  N.  Y.  855;  Hallett  mestic,  is  not  necessarily  demurrable 

t.  narrower,  88  Barb.  (N.  Y.)  587.  for  insufficiency  by  reason  of  not  alleg- 

The  nominal  proprietor  of  an  indi-  ing  incorporation;   for  that  fact  may 

vidual  bank,  who  furnishes  the  securi-  be  assumed  from  the  use  of  a  name 

ties  to  the  comptroller,  and  to  whom  appropriate  only  to  a  corporation,  or 

the  circulating  notes  of  the  bank  are  from  the  fact  that  the  party  contracted 


< 
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incorporation  was  hy  special  act]  created  by  an  act  of  the  Legis* 
lature  of  the  State  of  ,  passed  ,  18    ,  and  entitled 

"  [set  forth  title  of  acf] "  and  in  virtue  of  an  organization  as  pro- 
vided for  in  said  act/  [or,  where  the  orgo/nizatian  was  under  a 
general  act^  continue  from^*  organized  under  an  act  of  the  Legis- 
lature of  the  State  of  ,  entitled  "  ,"  passed 
,18     ,  and  the  acts  amendatory  thereof.] 

38.   General   Allegation  of  Ck>rporate   Capacity  in   States   Having 

Statutory  Bequirements. 

\The  next  two  succeeding  forrns^  adapted  for  use  in  New 
York^  it  is  believed  will  he  found  in  substantial  compliance 
with  the  statutes  of  the  States  gi/ven  helow.']  * 

89.  By  or  against  a  Bomestic  Ck>rporation  under  New  York  Ck)de  Civil 

Procedure  (§  1776).» 

[Title  and  commencement,'] 

I.  That  at  the  times  hereinafter  mentioned,  plaintiff  [or^  defend- 
ant] was,  and  now  is,  a  domestic  corporation,  organized  and  exist- 

with  it  by  such  a  name.    To  this  effect  2  Cow.  (N.  Y.)  778.    But  statutes  in 

are  the  decisions  in  Ryan  f).  Farmers'  many  States  require  certain  details  to 

Bank,  5  Kan.  658;  Bennington  Iron  be  alleged;  e.  g.,  N.  Y.  Code  Civ.  Pro. 

Co.  T,  Rutherford,  18  N.  J.  L.  107;  §  1775.     If  the  objection  is  the  want 

Harris   f>.    Muskegum    Mfg.    Co.,    4  of  capacity  to  sue  or  be  sued,  such 

Blackf.  (Ind.)  267,  with  not€,  29  Am.  want  of  capacity  must  affirmatively 

Dec.   875;    Exchange    Nat.   Bank    v.  appear,  and  the  demurrer  be  special, 

Gapps.  (Neb.  1891)  49  N.  W.  Rep.  223;  on  that  ground.     Abb.  Brief  on  Plead. 

U.  S.  Bank  r.  Hjislings,  1  Johns.  (N.  184,  §  203;  Abb.  Tr.  Ev.  18,  §  1. 

Y.)  132;  Lewis  r.  Bank  of  Kentucky,  The  rule  in  Chancery  seems  to  be  no 

12  Ohio,  132;  Lighte  v.  Everett,  etc.,  more  stringent  than  at  common  law. 

Ins.  Co.,  5  Bosw.  (N.  Y.)  716;  Dodge  Frye  v.  Bank  of  Illinois,  10  HI.  832 

V.  Minnesota,  etc.,  Co.,  14  Minn.  49;  *  Approved  in  R.  R.  Co.  «.  Tipton,  5 

Woolf  V.  City  S.  8.  Co.,  62  Eng.  C.  L.  Ala.  787. 

103.     Nor  is  it  necessary  at  common  « N.  Y.  Code  Civ.  Pro.  §  1775;  Wis. 

law  to  set  out  the  manner  of  its  crea-  §  3205  (18  Wis.  109);  N.  Dak.  ^  2908; 

tion,  whether  a  public  or  private,  for-  S.  Dak.  §  2908;  Iowa,  §  3923  (29  Iowa, 

eign  or  domestic  corporation.     Ports-  102);  9  Minn.  239. 

mouth  Livery  Co.  v.  Watson,  10  Mass.  *  If  the  contract  sued  on  be  one  that 

91 ;  U.  S.  Bank  v.  Hastings,  1  Johns,  could  only  be  made  by  a  corporation, 

(N.  Y.)  132;  Bank  of  Utica  v.  Smalley,  then  in  corporation  is  a  fact  necessary 
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ing  under  the  laws  of  this  State  [oTj  created  under  the  laws  of 
the  United  States  and  located  in  this  State]. ^ 

40.  By  or  against  a  Foreign  Ck>rporation  under  New  York  Code  Civil 

Procedure*  (§  1775.) 

I.  That  plaintiff  [or,  defendant],  at  the  times  hereinafter  men- 
tioned was,  and  now  is,  a  foreign  corporation  created  by  [or, 

to  constitute  the  cause  of  action  and  Erie  Preserving  Co.,  98  N.  Y.  55;  but 
must  be  alleged  irrespective  of  the  pro-  by  answer,  or  by  motion  to  make  more 
visioD  of  the  Code;  an  omission  to  al-  definite  and  certain.  And  this  Is  in 
lege  it  is  ground  of  demurrer  for  insuf-  accord  with  the  principle  applied  in 
ficiency.  But  in  an  action  for  tort,  or  the  case  of  omission  of  formal  allega- 
on  a  contract  which  could  have  been  tions  required  by  rule  of  court.  Abb. 
made  by  one  not  a  corporation,  the  Brief  on  Plead.  62,  §  67.  To  the  con- 
fact  of  incorporation  is  not  essential  to  trary,  however,  are  Baker  v.  Star  Print- 
the  cause  of  action,  but  relates  only  to  ing  Co.,  8  N.  Y.  Law  Bull.  29;  Clegg 
the  capacity  to  sue  or  to  be  sued,  v,  Chicago  Newspaper  Union,  8  N.  Y. 
Phcenix  Bank  «.  Donnell,  40  N.  Y.  410.  Civ.  Pro.  R.  401;  f'irst  Nat.  Bank  of 
Even  in  that  case,  however,  the  pro-  Northampton  v.  Doyiug,  11  id.  61; 
vision  of  the  Code  {%  1775)  requires  the  Oesterreicher  v.  Sporting  Times  Co.,  5 
fact  of  incorporation  and  the  character,  N.  Y.  Supp.  2. 

whether  domestic  or  foreign,  to  be  al-       If,  however,  validity  of  the  contract 

leged.    This  does  not  make  the  fact  a  depends  on  incorporation,  then  incor- 

part  of  the  cause  of  action;  it  does  re-  poration  at  the  time  of  the  making  of 

quire  that  the  capacity  to  sue  or  be  the  contract  must  be  alleged,  as  a  fact 

sued  be  shown.    It  does  not,  however,  necessary  to  constitute  the  cause  of 

expressly  modify  section  488  of  the  action. 

Code,  which  declares  that  the  want  of       '  Such  a  corporation  is  domestic.    N. 

legal  capacity  to  sue  must  appear  af-  Y.  Code  Civ.  Pro.  §  8313,  subd.  18. 

firmatively  by  the  complaint  in  order  An  allegation  that  specified  officers  arc 

to  sustain  a  demurrer  for  insufficiency,  a   domestic    corporation    should    be 

and  if  it  does  not  appear  on  the  face  of  deemed  a  conclusion  of  law  if  the  facts 

the  complaint,  the  objection  must  be  stated,  or  a  public  statute  of  which 

taken  by  answer  or  is  waived.     The  the  court  must  take  notice  show  that 

better  opinion,  therefore,  is  that  the  they  are  not.     Walsh  r.  Trustees  of  N. 

remcfiy  for  a  disregard  of  section  1775  Y.,  etc..  Bridge,  96  N.  Y.  427. 
is  not  by  demuiTer  for  insufficiency.       •  N.  Y.  Code  Civ.   Pro.  §  1779,  al- 

Harnian  v.  Vandcrbilt  Hotel  Co.,  79  lows  a  foreign  corporation  to  sue  in 

Hun  (N.   Y.),   392;    Irving   National  like  manner  as  a  domestic  corporation. 

Bank  r.  Corbett,  10  Abb.  N.  C.  (N.  Y.)  if  not  otherwise  specially  prescribed. 

H5:Hafner&SchockF.  Co.  c.  Grumme,  Note    1    to    Form    39    is    applicable 

10  N.  Y.  Civ.  Pro.  R.  176;  Rothschild  to    an  action  brought  by  a  foreign 

r.  Grand  Trunk  R.  Co.,  88  N.  Y.  St.  corporation.    But   see   Form  47  and 

Rep.  869;  14  N.  Y.  Supp.  80;  Fox  r.  notes. 
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under]  ^  the  laws  ^  of  the  State  of  ,  [or,  the  kingdom  of 

Great  Britain  — .  or.  created  bv  or  under  the  laws  of  the  United 
States  and  located  in  the  State  of  ]. 

41.  Against  Corporation  where  Name  haa  been  Changed  by  Statute. 

f     [From  McClelland  v,  Norfolk  Southern  R.  R.  Co.,  110  N.  Y. 

469.]  . 

I.  Tliat  tlie  above-named  defendant  is  a  foreign  corporation 
created  by  and  under  the  laws  of  the  States  of  and 

,  and  as  such  was  organized  in  the  year  18  ,  under 
the  corporate  name  of  "  The  Elizabeth  City  &  Norfolk  Railway 
Co.,"  and  tliereafter  conducted  its  business  under  said  name  until 
some  time  in  the  year  18  ,  when  its  corporate  name  was  by  the 
laws  of  said  States  duly  changed  to  the  corporate  name  of  "  The 
Norfolk  Southern  R.  R.  Co.,"  under  which  last-mentioned  name 
it  has  since  then^  conducted  its  corporate  business  and  been  known. 

42.  Allegation  of  Objects  of  Corporation  to  Show  Oori>orate  Power.' 

\To  the  allegation  of  incorporation^  add  allegation  of  the 
objects  for  which  it  was  formed^  or  the  husinees  in  which  it  is 
engagedj  as]  that  the  principal  business  of  defendant  is  to  receive 
and  transmit  messages  by  telegraph  over  lines  of  wire  running 
through  the  State  of  New  York  and  elsewhere,  and  to  deliver  tlie 
same  and  to  receive,  transmit  and  deliver  messages  from  abroad 

*  It  is  more  correct  to  speak  of  a  of  goods  by  it  to  defendant.  Gone 
corporation  existing  under  a  special  Export  Co.  v.  Poole,  41  8.  Car.  70;  19 
act,  as  "created  by  the  laws,"  etc.;  of   8.  E.  Rep.  203. 

one  incorporated  under  a  general  law,  •  Powers,  necessary  to  its  existence, 

as  "created  under  the  laws,'*  etc.  and  the  transaction  of  business  com- 

•  The  special  act  or  proceeding  need  prehended  within  it«  corporate  objects 
not  be  referred  to.  Code  Civ.  Pro.  (when  those  objects  are  alleged)  are 
g  1775.  presumed  and  need  not  be  alleged  in 

The  question  whether  a  foreign  cor-' the  first  instance  (26  Ohio  St.  562); 
poration  has  by  its  charter  been  vested  the  objects  for  which  the  corporation 
with  power  to  contract,  cannot  be  was  formed  should  be  briefly  alleged, 
raised  by  demurrer,  where  the  com-  if  the  contract  was  in  furtherance  of 
plaint  contains  general  allegations  of  its  peculiar  business, 
its  creation  and  the  sale  and  delivery 
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tranfimitted  by  submarine  telegraph  cables  in  connection  with  its 
lines  of  wire  and  proper  facilities  operated  by  it  for  that  purpose.* 

4d.  Allegation  of  Grant  of  Special  Corporate  Powers.* 

I  Allege  incorporation  as  in  preceding  forrria^  except  that  if 
chartered  hy  special  act  of  Legialai/ure  the  allegation  should  he ;] 

I.  That  plaintiff  at  all  times  hereinafter  mentioned  was  and 
now  is  a  domestic  corporation,  created  under  and  by  virtue  of  an 
act  of  the  Legislature  of  the  State  of  ,  passed  ,  and 
entitled  "  An  act  to  incorporate,"  etc. 

II.  That  by  section        of  said  act  it  is  provided  as  follows : 

\Quote  seoUon  conferring  special  power  ;  or^  it  may  he  pleaded 
hy  its  legal  efect,']  • 

*  From  Milliken  v.  West.  Union  Tel.  it  according  to  its  legal  effect.    Where 

Co.,  110  N.  Y.  408.  this  is  necessary  it  may  not  be  enough 

It  18  still  the  common  practice,  as  to  say,   "  that  by  the  statutes  of  the 

before  the  Code,  merely  to  allege  gen-  State   it  was  authorized,"    etc.    See 

erally  that  the  corporation  had  power,  Form  48;  also  Rothchild  o.  Rio  Qrande 

or  was  authorized  by  law  to  do  the  &  Western  Ry.  Co.,  26  Abb.  N.  C.  (N. 

act  in  question.    Marine  Bank  of  Ga.  Y.)  812,  and  note  on  pleading  foreign 

t.  Jauncey,  1  Barb.  (N.   Y.)  486;  Re-  statvtes  appended, 

formed  Dutch  Church  v.  Vedder,   4  '  Under  the  general  legislative  policy 

Wend.  (N.  Y.)  494;  Camden,  etc.,  R.  of  late  years,  corporations  are  mainly 

R.  Co.  V.  Remer,  4  Barb.  (N.  Y.)  127.  formed  under  general   statutes,  and 

But  unless  the  power  is  one  of  the  special  grants  of  powers  are  rarely 

general  powers  of  all  corporations  (for  conferred  except  upon  public  or  quasi- 

which  see  2  Kent's  Comm.  277;  N.  Y.  public  corporations.     If  the  power  is 

R.  S.  pt.  1,  p.  600;  N.  Y.  General  Cor-  one  granted  to  all  corpoiations,  or  to 

poration  Law,  chap.   85  ^f  General  all  corporations  of  a  class,  the  statute 

Laws.  §  11),  or  unless  the  objects  of  granting  it  is  a  public  statutes,  of  which 

incorporation  are  alleged  or  sufficiently  the  courts  of  the  particular  St>ite  will 

implied  in  its  corporate  name  (Dorsey  take  judicial  notice,  and  no  allegation 

Harvester  Rake  Co.  r.  Marsh,  6  Fish,  of  such  law,  or  reference  thereto,  or 

Pat.  Cases,  893),  and  the  contract  in  any  facts  beyond   the  incorporation 

question  may  be  presumed  to  be  one  and  that  it  belongs  to  such  cltiss.  nrc 

properly  in  furtherance  of  those  ob-  necessary.      See  note  z  to  preceding 

jects,  it  is  the  better  practice,  where  form.     If  its  class  depends  on  popiila- 

tbe  charter  is  granted  by  a  private  or  tion,  it  is  necessary  to  allege  the  popu- 

a  foreign  statute,  to  insert  a  distinct  lation ;  courts  will  not  take  judicial 

allegation    of    the   statutory    power  notice  of  it.     Bolton  v.  Clevelnnd,  85 

(Frye  r.  Bank  of  HI.,  10  111.  882;  Bard  Ohio  St.  819;  contra,  65  lud.  492. 

«.  Chamberlain,  8  Sandf.  Ch.  [N.  Y.]  'If  the  authority  conferred  is  lim- 

31:  Hopper  v.  Covington,  118  U.   S.  ited  and  to  be  exercised  in  a  particular 
148),  either  setting  it  forth  or  stating  way,  the  facts  must  be  subsequently 

5 
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44.  By  or  againBt  a  County  in  the  State  of  New  York. 

[Under  "  The  County  Law,"  L.  1892,  chap.  686,  comprising 
chapter  18  of  the  General  Laws  of  New  York.] 

[N'ame  of  court.] 


A.  B.,  plaintiflE, 

against 

Albany  County,^  defendant. 

I.  That  the  defendant  [or,  plaintiff]  was  at  all  the  times  herein- 
after mentioned,  and  now  is,  a  municipal  corporation*  existing 
under  the  laws  of  the  State  of  New  York.* 

46.  By  or  against  a  New  York  City,  Town  or  Villagre. 

[AUeffe  as  in  Fottyi  44 ;  General  Corporation  Law,  §  3 ;  Town 
Law,  §  2.] 

46.  Against  a  Municipal  Corporation  where  Statute  Requires  Previous 

Notice. 

I.  [As  in  Form  44.] 

II.  [AUege  cause  of  action.] 

[If  the  charter  of  the  municipality  provides  that  no  action 
can  be  maintained  against  it  until  after  certain  acts  have  been 
done  by  the  claim,ant,  allege  com.pliance  therewith,  as,  for 
example  .•]  * 


stated  so  as  to  bring  the  case  within  The  individual  supervisors  should 

the  limitation  and  direction.    Hopper  not    be    named    as    parties.     Uill    i?. 

r.  Town  of  Covington,  118  U.  S.  148.  Supervisors  of  Livingston,  12  N.  Y. 

^By  section  8  of  the  County  Law,  52.    The  county  is  the  corporation, 

an  action  or  special  proceeding  for  or  not  the  board.    Brady  v.  Supervisors 

against  a  county  shall  be  brought  in  of  N.  Y.,  10  N.  Y.  260;  affg.,  2  Sanf. 

the  name  of  the  county.  (N.  Y.)  460. 

Prior  to  1892,  actions  by  or  against  *  Section  2  of  the  County  Law  above 

a  county  were  conducted  in  the  name  cited. 

of  the  "Board  of  Supervisors  of  'If  the  statute  law  requires  notice 

county."    1  N.  Y.  R.  S.  364,  §  3;  384,  and  demand  prior  to  bringing  suit,  see 

§  2  (repealed  by  L.  1892,  c.  686),  and  Form  46,  as  to  form  of  allegation, 

process  served  upon  the  chairman  or  *  Such  provision  constitutes  a  con- 

elerk  of  the  board.  dition  precedent,  and  the  complaint  is 
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III.  And  plaintifi  further  alleges  that  heretofore,  and  on  or 
about  the  day  of  ,  18  ,  he  presented  in  writmg 
to  the  [comptroller]  of  said  defendants  the  claim  hereinbefore  set 
forth,  and  upon  which  this  action  is  founded,  for  adjustment,  and 
that  more  than  days  have  elapsed  since  such  presentation 
of  the  said  claim. 

IV.  And  plaintiff  further  alleges  that  the  said  [comptroller] 
has  wholly  neglected  and  refused  to  make  an  adjustment  or  pay- 
ment thereof  for  more  than  days  after  presentation  to 
him  of  such  claim  as  aforesaid.^ 

47.   Allegation  by  Foreign  Ck>rporation,  Plaintiff,  of  Authority  to 

Sue  in  the  State  of  New  York.' 

I.  \^After  alleging  incorporation  as  in  Form  40]  /  that  plaintiff 
as  such  foreign  corporation,  prior  to  the  times  hereinafter  men- 
tioned [oTy  prior  to  the  commencement  of   this  action]*   duly 

demurrable  if  compliance  therewith  is  has  procured  the  prescribed  certificate 

not  alleged.     Reining  v.  City  of  Buf-  of  authority. 

falo,  102  N.  T.  868;  Ernst  o.  Eunkle,  What  rights  may  be  exercised  by 

5  Ohio  St.  523;  Chicago,  etc.,  R.  Co.  foreign  corporatious.  see  Lancaster  d. 

V.  Langlade,  55  Wise.  116;  Rhoda  v.  Amsterdam  Imp.  Co.,  140  N.  Y.  576; 

Alameda  County,  52  Cal.  850;  contra,  Demarest  «.  Flack,  128  id.  218;  what 

Jaquish  V.  Ithaca,  86  Wise.  108.  constitutes    "doing    business    in  the 

*The  municipal  charterer  the  gen-  State,"  Novelty  Mfg.  Co.  ©.  Connell, 

eral  laws,  as  the  case  may  be,  must  be  88  Hun  (N.  Y.),  254. 

consulted  in  each  case,  and  the  allega-  The  statute  does  not  apply  to  an 

lions    must    be    conformed    to    and  action  brought  ex  delicto,   American 

diow  compliance  with  the  statutory  Type  Co.  'd.  Connor,  6  Misc.  (N.  Y.) 

requirements.  391,  nor  in  equity  for  relief  against  a 

*  Many  States  have  lately  seen  fit  to  fraudulent  conveyance,  Schlitz  Brew- 
regulate  the  right  of  a  foreign  corpo-  ing  Co.  t>.  Estes,  86  Hun  (N.  Y.),  22. 
ration  to  do  business  within  their  For  restrictions  upon  the  right  of  a 
boundaries.  Statutes  of  various  kinds  non  resident  or  a  foreign  corporation 
have  been  passed  with  that  end  in  to  sue  a  foreign  corporation  in  the 
view  and  embodying  some  species  of  New  York  State  courts,  see  Code  Civ. 
coercion  to  enforce  compliance.    As  Pro.  §  1780. 

stated  above,  this  form  is  adapted  to  '  The  action  may  be  brought  after 

the  New  York  statute  (Qeu.    Corp.  the    certificate   has    been    obtained, 

La^.  §§  15-16),  which  prescribes  that  although  no  certificate  had  been  held 

no  foreign    stock  corporation  doing  when   the  cause  of   action  accrued, 

bosineas  in  the  State  shall  maintain  Neuchatel  AsphalteCo.  v.  Mayor,  etc., 

any  action  in  this  State  upon  any  con-  of  N.  Y.,  12  Mbc.  (N.  Y.)  26. 
tract  nuide  by  it  in  the  State  until  it 
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obtained  from  the  secretary  of  the  State  of  New  York  a  oertifi- 
cate  that  plaintiff  had  complied  with  all  the  requirements  of  law 
to  authorize  it  to  do  business  in  this  State,  and  that  its  business  is 
such  as  may  be  lawfully  carried  on  by  a  corporation  incorporated 
under  the  laws  of  this  State  for  such  or  similar  business ;  that 
said  plaintiff  has  heretofore  paid  to  the  treasurer  of  this  State  the 
license  fee  provided  by  law^  for  the  privilege  of  carrying  on  its 
business  within  this  State,  and  has  obtained  from  said  treasurer  a 
receipt  for  said  license  fee.* 


VII.  Executors  and  Administrators. 

48.  By  Executor  or  Administrator,  Where  he  Suee  in  His  Own  Bi 

The  plaintiff  above  named,  administrator  of  the  estate  [or^ 
executor  of  the  last  will  and  testament]  of  M.  N.,  deceased,  com- 
plaining, alleges : 

49.  Plaintiff  Suing  as  Administrator. 

l^ame  of  courf] 


A.  B.,  as  Administrator  of  the 
Goods,  Chattels  and  Credits 
of  M.  N.,  deceased,  plaintiff, 
against 
T.  Z.,  defendant. 

The  plaintiff,  complaining  as  administrator  as  aforesaid,  alleges : 
[Here  Bet  forth  cause  of  action  accrued  to  plaintiff'^  %  intestate  / 

^  By  a  later  statute  (L.  1895,  chap,  question  has  been  passed  upon  in  the 

240)  this  license  fee  must  also  be  paid  Court   of    Appeals.     See,    however, 

and  a  receipt  therefor  obtained.  Nicoll  «.  Clark,  18  Misc.  (N.  Y.)  128; 

'  The  question  is  yet  an  open  one  in  St.  L.,  etc.,  R.  Co. «.  Phila.  Fire  Assn., 

New    Tork    whether  the  allegations  55  Ark.  168;  18  8.  W.  Rep.  48. 

presented  here  are  essential  to  the  suf-  '  As,   for   instance,  on   a  contract 

flciency  of  the  complaint.    In  view  of  made  with  him  or  a  tort  committed 

the  conflicting  decisions  in  the  lower  against  his  possession.     In  such  case 

courts,  the  safer  course  would  be  to  the  words  "executor"  or  " admin is- 

include   such   allegations,   until   the  trator "  should  be  added  as  words  of 
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if  oMTuing  after  his  deaihy  on,  an  obligation  made  to  hi/m  in  his 
lifeUmej  set  it  forth  after  the  next  paragraph^] ' 

That  thereafter  and  before  this  action  [or,  on  or  about  the 

day  of  9.1s    ]  ^^  [<>^9  o<^®]  ^*  ^*  ^^^  intestate  in  the 

city  of  ,  in  the  county  of  ,  and  a  resident  of  said 

county.    That  on  or  about  the         day  of  9  18    9  letters 

of  administration  upon  the  estate  of  said  M.  N.,  deceased,  were 

description,  but  without  the  word  914;  Eingsland  v.  Ryckman,  5  Daly, 
"as."  which  would  indicate  that  he  (N.  T.)  18;  Ham«.  Henderson,  60  Cal. 
was  suing  in  his  representatiye  ca-  867. 

padty.    Stewart  v.  Kichey,  17  N.  J.       The  New  Torlt  Code  of  Civil  Pro- 

L.  (2  Harr.)  184.  cedure  (§g  449,  1814)  has  changed  the 

'  The  general   rule   is  that,   upon  general  rule  only  to  the  extent  that  in 

causes  of  action  accruing  to  decedent  cases   where,    before   the   Code,  the 

in  his  lifetime,  the  action  should  be  action  could  have  been  maintained  by 

brought  in  the  representatiye  capacity,   the  plaintiff  either  individually  or  in 

Upon  causes  of  action  accruing  after  his  representative  capacity,  the  action 

decedent's    death,    upon    obligations  must  now  be  brought  in  the  latter. 

made  to  him  in  his  lifetime,  or  upon  a  Thompson  v,  Whitmarsh,  100  N.  Y. 

new  security,  or  evidence  of  debt  taken   85;  Bingham  t;.  Marine  Nat.  Bank,  17 

by  the  executor  or  administrator  for  a  Abb.  N.  C.  (N.  Y.)  481,  and  note; 

debt  due  deceased,  the  action  may  be  affd.,  113  N.  Y.  661. 

brought  in  either  individual  or  repre-       If  plaintiff  sues  in  his  representative, 

sentative  capacity.    Upon  causes  of  when  he  should  have  sued  in  his  indi- 

action  accruing  to  the  executor  or  ad-   vidual  capacity,  the  allegations  show- 

ministrator  for  a  debt  due  to  him  as   ing  his  representative  capacity  may 

such  by  reason  of  an  act  done  in  the  be  treated  as  surplusage,  or  struck  out 

course  of   his  administration  of  the  as   immaterial.    Bright   v.  Currie,   6 

estate,  the  action  should  be  in  the  indi-   Sandf .   (N.  Y.)  483;  Bannon  v.  Mc- 

vidual  capacity.    For  cases  bearing  on   Grane,  46  N.  Y.  Super.  Ct.  517;  Munch 

tills  question,  see  Lyon  v.  Marshall,  11   v.  Williamson.  24  Cal.  167.     Such  al- 

Barb.  (N.  Y.)  341;  Merritt  v.  Seaman,   legations  will  not  save  him  from  per- 

6  N.  Y.  168;  Mo  wry  v.  Adams,  14  sonal  liability  for  costs.    Buckland  r. 

Mass.  827;  Talmadge  v.  Capel,  16  id.    Gallup,  105  N.  Y.  453. 

78;  Biddle  v.  Wilkins,  1  Pet.  (U.  S.)       A  count  on  a  debt  or  promise  to  de- 

682;  Curtis  r.  Dutton.  4  Sandf.  (N.  Y.)  cedent  may  be  Joined  with  counts  by 

719;  Wiltsie  «.  Beardsley,  Hill  &  D.   the  executor  or  administrator  in  his 

80pp.  (N.  Y.)  386;  Holbrook  v.  White,   representative  capacity  for  goods  sold 

13  Wend.  (N.  Y.)  591;  Kane  v.  Paul,    by  him,  or  money  received  for  his  use. 

14  Pet.  (U.  8.)  83;  White  «.  Pulley,  27  The  rule  is  that  counts  may  be  joined 
Fed.  Rep.  436;  Litchfield  v.  Flint,  104  in  one  complaint  whenever  the  money 
N.  Y.  550;  Thompson  t.  Whitmarsh.  recovered  upon  them  will  be  assets  in 
100  id.  85;  Lay  cock  «.  Oleson,  50  III.  the  bands  of  the  executor  or  adminis- 
30;  McGehee  r.  Slater,  50  Ala.  431;  trator.  Foy  t?.  Evans,  8  Wend.  (N.  Y.) 
Burton  t.  Slaughter,  26  Gratt.  (Va.)   530;  Valleau  c.  Cahill,  1  N.  Y.  aty 
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duly  issued  and  granted  *  to  plaintiflE  by  the  surrogate  of  the  said 
county  of  ,«  appointing  him  administrator  of  all  the  goods, 

chattels  and  credits  which  were  of  said  deceased,  and  that  plain- 
tiff thereupon  duly  qualified  and  entered  upon  his  duties  as  such 
administrator,  and  is  now  such  administrator. 

60.  Defendant  Sued  as  Administrator.' 

[Title  of  court  arid  cause  a/nd  commencement^  as  m  preceding 
form.'] 

[Set  forth  cause  of  actiouj  if  accrui/ng  against  deceased,] 

II.  That  thereafter,  and  on  or  about  the  day  of  , 

18     ,  said  M.  K.  died  intestate. 

Gt.  47;  Lowe  v.  Bowman,  5  Blackf.  rence  v.  Nelson,  148  U.  S.  215;  Hayes 

(Ind.)  410;  French  t?,  Merrill,  6  N.  H.  ©.  Pratt,  147  id.  557.    And  the  rule 

465.    But  plaintiff  cannot  join  claims  has  no  application  to  suits  against  the 

in  his  individual  right  with  claims  in  United  States.     Halstead's  Case.   10 

his  representative  right.    Bulkley  ff.  Wash.  L.  R.   550.    The  assignee  of 

Andrews,  80  Conn.  528;  Yates  v.  Eim-  personal  estate  from  an  executor  or 

mel,  5  Mo.  87;  Ferrin  v.  Myrick,  41  N.  administrator  may  enforce  the  assign- 

Y.  815.  ment.      Middlebrook    f>.    Merchants* 

» N.  Y.  Code  av.  Pro.  §  582,  applies  Bank,  8  Abb.  Ct.  App.  Dec.  (N.  Y.) 

to  the  appointment  of   an   executor  205;  Petersen  v.  Chemical  Bank,  82  N. 

or  administrator   by   the   surrogate.  Y.  21.    And  a  foreign  representative 

Wheeler  «.  Dakin,  12  How.  Pr.  (N.  Y.)  may  sue  in  his  individual  capacity. 

587.  Wilkinson  v.  Culver,  25  Fed.  Rep.  080. 

*The  date,  place  and  jurisdictional  The  foreign  trustees  of  a  trust  fund 

facts  showing  power  of  appointment  situated  here  are  the  proper  persons  to 

must  be  averred  issuably.    Sheldon  «.  administer  the  trust,  and  not  the  an- 

Hoy,  11  How.  Pr.  (N.  Y.)  11.    N.  Y.  ciliary  administrator   with   will   an- 

Code  Civ.  Pro.  §  582,  provides  for  the  nexed.     Bovilla  v.  Mestre,  84   Hun 

short  mode  of  so  doing,  given  in  the  (N.  Y.),  551. 

form.  The  objection  that  plaintiff  is  a  for- 

The  appointment  must  be  by  a  court  eign    executor    or    administrator    is 

of  the  State  in  which  suit  is  brought,  waived  if  not  taken  by  demurrer  or 

Letters  in  one  State  do  not  authorize  answer.    Bobbins  «.  Wells,  18  Abb. 

the  maintaining  of  any  suit  in  the  Pr.  (N.  Y.)  101;  26  How.  Pr.  (N.  Y.) 

representative  capacity  in  the  courts,  15;  Hamilton  v,  Taylor,  2  Cinn.  (Ohio) 

either  State  or  national,  held  in  any  402. 

other  State.    Johnson  v.  Powers,  180  '  Actions  arising  upon  contracts  with 

U.  S.  156;  Noonan  v.  Bradley,  0  Wall,  decedent  can  be  sustained  against  the 

(U.  S.)  804;  Eropff  v.  Poth,  10  Fed.  executor   or   administrator   as  such. 

Rep.  200.     But  in  some  States  such  Ferrin  v.  Myrick,  41  K  Y.  815.    The 

authority  is  given  by  statute.    Law-  contracts  of  executors,  although  made 
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IIL  That  on  the  day  of  ,  18    >  letters  of  adminis- 

tration were  duly  issued  and  granted  to  the  defendant  by  the 
surrogate  of  the  county  of  ,  wherein  said  M.  N.  resided  at 

the  time  of  his  death,  appointing  said  .defendant  administrator  of 
all  tlie  goods,  chattels  and  credits  which  were  of  said  deceased. 


in  the  interest  and  for  the  benefit  of   815;  Austin  t).  Monro,  47  id.  360;  Pat- 

the    estate  they    represent,   if   made   terson  d.  Patterson,  59  id.  574;  Demott 

upon  a  new  and  independent  consid-   v.  Field,  7  Cow  (N.  Y.)  58;   Myer  v, 

eration,  as  for  services  rendered,  goods   Cole,  12  Johns  (N.  Y.)  349;  Terhune 

or  property  sold  and  delivered,  or  other  v-  Bradley,  16  N.  J.  L.  54;  Kayser  v. 

consideration   moving    between    the   Disher,    9    Leigh    (Va.),    857.      But 

promisee  and  the  executors  as  prom-   counts  against  the  representative  on 

isors,  are  the  personal  contracts  of  the  decedent's  promise  may  be  Joined  with 

executors,  and  do  not  bind  the  estate,   counts  against  the  representative  on 

notwithstanding  the  services  rendered,   promises  made  by  him  as  representa- 

or  goods  furnished,  or  other  considera-   tive  in  consideration  of  assets.    Dixon 

tion  moving  from  the  promisee,  are  «.  Ramsay,  1   Cranch  Circ.  Ct.   472. 

such  that  the  executors  could  properly   Section  1815  of  the  New  York  Code 

have  paid  for  the  same  from  the  assets  Civil  Procedure  allows  the  joining  of 

and  been  allowed  for  the  expenditure   causes  of  action  against  an  executor 

in  the  settlement  of  their  accounts,    or  administrator  personally  and  also  in 

The  principle  is  that  an  executor  may  his  representative  capacity,  where  they 

disburse  and  use  the  funds  of   the   grow  out  of  the  same  transaction  or 

estate  for  purposes  authorized  by  law,    transactions  connected  with  the  same 

bat  may  not  bind  the  estate  by  an   subject  of  action,  do  not  require  dif- 

executory  contract  and  thus  create  a  ferent  places  or  modes  of  trial,  and  arc 

liability  not  founded  upon  a  contract   not  inconsistent. 

or  obligation  of  the  testator.    Austin       A  complaint  against  defendant  as 

r.  Munro,    47   N.    Y.   860;    Schmit-   administratrix  may    be   amended  to 

tier  r.   Simon,  101   id.  554;   Thomp-   charge  her  personally.    Tighet.  Pope, 

son  p.  Whitmarsh,  100  id.  85;  Kerch-   16  liun  (N.  Y.),  180;  contra,  Taylor  v 

ner  r.  McRae.  80  Nor.  Car.  219;  Dela-  Taylor,  48  Ala.  649. 

ware,  etc..  It  Co.  v.  Gilbert,  44  Hun       A  defendant  cannot  be  held  liable 

(N.  Y.),  201;  Kessler  v.  Hall,  64  Nor.    individually  in  an  action  against  him 

Car.  60;  Wisdom  v.  Becker,  52  111.  842.   in  a  representative  capacity.     Chris- 

An  action  for  a  breach  of  personal  tian  d,  Morris,  $0  Ala.  585. 
duty,  such  as  a  neglect  to  repair  a  In  absence  of  statutory  provision, 
defect  on  a  public  street,  can  also  only  no  action  at  law  will  lie  against 
be  maintained  against  the  delinquent  foreign  executors  or  administrators, 
individually,  and  not  in  his  represen-  Matter  of  Webb,  11  Hun  (N.  Y.),  124; 
tative  capacity.  Eustace  v,  Jahns,  Field  v.  Gibson,  20  id.  274;  McNamaru 
88  Cal.  8.  D.  Droyer,  7  Paige  (N.  Y.),  289.     Nor 

A  cause  of  action  against  the  defend-  in  equity,  unless  it  be  shown  that  the 
ant  individually  cannot  be  united  with  executor  has  brought  assets  of  the 
one  against  him  in  a  representative  estate  within  the  jurisdiction,  in  which 
capacity.    Ferrin  v.  Myrick,  41  N.  Y.   case  equity  will  entertain  an  action 
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IV.  That  thereupon  defendant  duly  qualified  ag  fiueh  adminis- 
trator md  ever  since  has  been  and  now  is  such  administrator. 

[AU&ge  presentation  of  daim  wad  refusal  to  allow  in  those 
jurisdictions  where  this  must  be  done  hsfore  suvng^ 

61.  Plaintiff  Boing  as  Sxecutoc* 

[Title  of  court,} 


A.  B.,  as*  Executor  of  the  Last 
Will  and  Testament  of  M.  K., 
deceased,  plaintiff, 
against 
Y.  Z.,  defendant. 

The  plaintiff,  complaining  as  executor  as  aforesaid,  alleges : 

{■Set  forth  the  cause  of  auction  if  accrmng  to  the  decedenf] 

II.  That  thereafter,  and  on  or  about  the  day  of  > 

18     ,  said  M.  N.  died,  leaving  a  last  will  and  testament  wherein 
and  whereby  plaintiff  was  appointed  sole  executor.* 

for  the  purpose  of  Becuring  an  ac-  capacity  upon  a  contract  made  with 

counting  on  behalf  of  domestic  cred-  them  as  executors.    Johnson  r.  Wallis^ 

itors,     Gulick  v.  Gulick,  83  Barb.  (N.  112  N.  Y.  230. 

Y.)  92;   Metcalf  v.  Clark,  41  id.   45;  A  foreign  ancillary  executor,  when 

Gray  v,  Ryle,  50  N.  Y.  Super.  Ct.  198;  within  the  jurisdiction,  may  be  com- 

Kohler  f?.  Knapp,  1  Brad f.  (N.  Y.)  241;  pelled    to   account   to  the    domestic 

Campbell  r,  Toucey,  7  Cow.  (N.  Y.)  executor  for  assets  received  by  him 

64;  Hervey  v.  Fltzpatrick,  Kay,  421;  abroad  and  remaining  after  adminis- 

Dilliard  r.  Harris,  2  Tenn.  Ch.  196;  tering  the  estate  in  the  foreign  State. 

Tunstall  v.  Pollard,  11  Leigh  (Va,),  1.  Ordronaux  v.  Helie,  3  Sandf.  Ch.  (N. 

If  the  presence  of  assets  is  not  alleged,  Y.)  512. 

the  court  has  no  power  to  entertain  *  Ellison    v.    Hallcck,   6    Cal.   386; 

the  action.     Gray  v.  Ryle,  supra.  Heulsh  v.  Porter,  10  id.  555. 

The  courts  of  Georgia  will  entertain  *  For  a  presentation    of   the   rulea 

actions  against  foreign  representatives  governing  the  capacity  in  wtiich  the 

when  jurisdiction  of  the  person  has  action  should  be  brought,  see  note  to 

been  acquired.    Johnson  r.  Jackson,  Form  49. 

56  Qa.  826.  •  A  designation  of  executor  without 

The  rule  that  foreign  executors  can-  the  word  *'  as"  or  its  equivalent,  is  a 

not  sue  or  be  sued  in  this  State  applies  mere  degcriptio  persf>n(B.     Stilwell  v, 

to  claims  and  liabilities  resting  wholly  Carpenter,  2  Abb.  N.  C.  (N.  Y.)  238, 

upon  their  representative  character,  and  note;  62  N.  Y.  639. 

They  may  sue  or  be  sued  where  the  *It  is  not  necessary,  in  New  York, 

suit   is  brought  in   their  individual  to  join  executors,  as  parties,  to  whom. 
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III.  That  on  or  about  the  day  of  9  ^^    9  ^^ 

will  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  ,^  in  which  said  county  the  said  M.  N.  resided 

at  the  time  of  his  deatli,  and  letten  tostamentary  upon  said  will 
wero  thereafter  duly  ianied  and  granted  by  said  surrogate  to 
plaintiff,  as  sole  executor,  and  that  pkintiff  thereupon  duly  quali- 
fied as  such  executor,  and  has  ever  since  been  and  is  now  acting 
as  snch  executor.' 

fML  Allegation  of  Ptobate,  and  Letters,  Granted  hy  Special  Officer  act- 

ijLg  in  Absence  of  Surrogate.' 

That  on  or  about  the  day  of  9  1^    9  ^^^  ^« 

N.  died  at  Binghamton,  N.  Y.,  leaving  a  last  will  and  testament, 
in  and  by  which  the  plaintifiEs  were  duly  appointed  executrix  and 
executors  thereof. 

That  thereupon  and  thereafter  there  was  no  officer  qualified 
to  act  as  surrogate  in  the  matter  or  proceedings  of  the  probate  of 
said  last  will  and  testament  in  the  surrogate's  court  of  said  county 
of  Broome,  and  that  the  surrogate  of  said  county  thereupon  duly 
made  a  certificate  of  such  disqualification,  specifying  the  grounds 
thereof,  and  the  name  of  Charles  A.  Clark,  Surrogate  of  the 
adjoining  county  of  Tioga,  and  filed  the  same  in  his  office ;  and 
that  other  and  all  necessary  proceedings  were  duly  had  so  that 
jurisdiction  became  vested  in  said  Charles  A.  Clark,  Surrogate, 
and  that  on  or  about  the  day  of  9  1^     9  s^id  last 

will  and  testament  was  duly  proved  and  duly  admitted  to  probate 
by  said  Charles  A.  Clark,  Surrogate,  and  letters  testamentary 


letters  have  not   been  issued.    Code  c.  2,  §  4;  Hathorn  v.  Eaton,  Me.  Sept. 

Civ.  Pro.  g  181S.  1879.    Under  the  N.  Y.  Statute  (2  R. 

^Tbc   appointment  must  be  by.  a  S.  71,  §  16)  letters  testamentary  must 

surrogate  of  the  State  in  which  the  generally  be  issued  before  commenc- 

suit  is  brought.    A  foreign  executor  ing  suit,  and  their  issuance  alleged  in 

has  no  capacity,  to  sue  in  his  repre-  the  complaint.   Thomas  t?.  Cameron,  16 

sentative  capacity.    Morrel I «.  Dickey,  Wend.  (N.  Y.)  579;  Hartnett  v.  Wan- 

1  Johns.  Ch.  {N.  Y.)  158.  dell,  60  N.  Y.  346. 

'As   an   executor   derives   all    his       ^From  the  complaint  in  Dwight  v. 

authority  from   the  will,  at  common  Qermania  Life  Ins.  Co.,  84  N.  Y.  493; 

law  he  might  commence  an  action  as  see  N.  Y.  Code  Civ.  Pro.  g§  2485,  et 

Bttch  before  probate.    Toller  on  Exrs.  seq. 
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thereon  duly  issued  and  granted  to  the  plaintiffs  as  such  executrix 
and  executors  by  said  Charles  A.  Clark,  Surrogate ;  and  the  plain- 
tiffs thereupon  duly  qualified  as  such  executrix  and  executors,  and 
entered  upon  the  discharge  of  the  duties  of  such  office,  and  still 
arc  the  duly  appointed  and  constituted  executrix  and  executors  of 
the  last  will  and  testament  of  said  M.  N. 

53.  Defendant  an  Administrator  with,  the  Will  Annexed.^ 

[Title  of  court  and  cause,  and  commence?nent  as  indicated  in 
preceding  fomis.'\ 

II.  [Allege  death  of  testator^  probate  of  wiUj  and^  if  eoceoutor 
died  after  appointment,  the  issuance  of  letters  testa/menta/ry^  and 
qualijication  of  executor  as  in  precedi/iig  form.'] 

III.  That  on  or  about  the  day  of  ?  18  ,  said  [execu- 
tor] departed  this  life  [or,  resigned,  and  his  resignation  was 
accepted  by  said  surrogate] ;  that  thereafter  and  on  or  about  the 

day  of  9  18    9  letters  of  administration  with  the 

will  annexed  were  duly  issued  and  granted  by  the  said  surrogate 
to  the  defendant,  appointing  him  administrator  with  the  will 
annexed  of  the  goods,  chattels  and  credits  which  were  of  said 
M.  N.,  and  that  said  defendant  thereupon  duly  qualified  and  has 
ever  since  been  and  is  now  acting  as  such  administrator. 

54.  Plaintiff  Suing  as  Administrator  de  bonis  non.* 

[Title,  etc.,  as  suggested  in  preceding  forms,'] 

II.  [Allege  death,  tntestacy  and  grantivg  of  letters  of  ad/mi/nis- 
tration  as  in  Form,  50.] 

III.  That  on  or  about  the  day  of  18  ,  said  [admin- 
istrator] died  without  having  wholly  administered  upon  the  assets 
of  the  estate  of  said  [intestate]  ;  that  thereupon  and  on  or  about 
the  day  of  j  18  ,  letters  of  administration  upon  the 
goods,  chattels  and  credits  of  said  [intestate]  left  unadministered 
by  said  [admiiiistrator]  were  duly  issued  and  granted  by  said 
surrogate  to  this  plaintiff,  who  thereafter  duly  qualified  and  con- 
tinues to  act  as  such  administrator. 


'Adapted  from  com  plaint  in  Wheeler       *  Adapted  from  Lucas  t>.  Todd,  28 
X.  Dakin,  12  How.  Pr.  (N.  Y.)  537.  Cal.  182. 
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55.  Alle^tion  of  Ck>-ezecutor'8  BefoBcd  to  Join  J 

This  plaintiff  further  avers  that  she  has  applied  to  her  co-execu- 
tor, the  defendant  H.  C.  above  named,  to  unite  with  her  to  [have 
the  said  clause  of  the  said  will  interpreted  and  construed  by  this 
honorable  court,  and  for  a  determination  as  to  who  would  be 
entitled  to  said  one-third  of  said  residuary  estate],  but  that  said 
executor  last  above  mentioned  has  neglected  and  refused  so  to  do. 

56.  Plaintiff  Suing  as  Ancillary  Executor. 

\TiQje  of  court  and  cause^  and  commencement  as  indicated  in 
jyreceding  form^,'] 

[Allege  cause  of  action  if  accruing  to  decedent^] ' 

II.  That  said  M.  N.  departed  this  life  at  ,  in  the  State 
of  ,  and  was,  at  the  time  of  his  death,  a  resident  of  said 
State. 

III.  That  said  M.  N.  left  a  last  will  and  testament  wherein  and 
whereby  he  appointed  plaintiff  sole  executor  thereof ;  that  there- 
after, and  on  or  about  the  day  of  ,  said  will  was  duly 
admitted  to  probate  by  the  Court  of  the  county  of  , 
in  said  State,  and  letters  testamentary  were  thereupon  duly  issued 
and  granted  by  said  court  to  the  plaintiff ;  that  said  Court 
had  jurisdiction  and  was  duly  authorized  and  empowered  by  the 
laws  of  the  State  of  to  admit  said  will  to  probate  and  to 
issue  said  letters  as  aforesaid.' 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  a  duly  exemplified  copy  of  said  will  was  duly  admitted  to  pro- 
bate and  ancillary  letters  testamentary  thereupon  were  duly  issued 
and  granted  by  the  surrogate  of  the  county  of            to  plaintiff,* 

'  From  the  complaiDt  in  Powers  «.  •  Adapted  from  Schluter  c.  Bowery 

Caasidj,  79  N.  Y.  602,  affg.  16  Hun  Bank,  117  N.  Y.'125. 

(N.  Y.)f  294.  *  Moneys  voluntarily  paid  to  a  for- 

*  An  ancillary  executor  or  adminis-  eign  executor  before  taking  out  letters 

trator  may  sue  a  debtor  who  has  vol-  as  an  ancillary  executor  or  adminis- 

untarily  come  into  the  State,  provided  trator,  are  not  within  the  jurisdiction 

the  debt  has  not  been  paid  or  sued  on  of  the  courts  of  the  State  granting  the 

in  another  State.    Fox  v.  Carr,  16  Hun  ancillary  letters.    Parson  v.  Lyman,  20 

(N.  Y.),  484.  N»  Y.  103;  Coley*s  Est.,  14  Abb.  Pr. 

(N.  Y.)  461. 
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appointing  him  anciUaij  executor  of  said  will,  and  that  there- 
upon plaintiff  duly  qualified  and  has  ever  since  been  and  now  is 
acting  as  such  executor.^ 

67.  ▲ppointment  as  Adminiitratar  by  SVurttign  Ctourt.* 

That  said  M.  N.  died  an  inhabitant  of  and  domiciled  in  and  a 
resident  of  ,  in  the  county  of  ,  in  the  Stats  of 

;  that  thereaf  ter,  and  on  or  about  the        day  of  , 

letters  of  administration  on  the  goods,  chattels  and  credits  of  said 
M.  N.,  deceased,  were  duly  issued  and  granted  to  one  E.  F.  by 
the  Court  of  said  county  of  ,  in  said  State ;  that 

said  Court  had  jurisdiction  and  was  duly  authorized  and 

empowered  by  the  laws  of  the  State  of  to  issne  said 

letters  as  aforesaid. 

68.  Agaizist  an  Bxecutor  of  his  own  Wrong  (de  son  tort).' 

[Title  of  court  and  ccmse.'] 

I.  [AUege  character  of  plavrdiff^  as  righfful  executor ^  or  credr 
itoTy*'  etc.] 

II.  That  defendant,  as  hereinafter  set  forth,  is  an  intermeddler 
with  the  property  and  effects  of  said  M.  N.,  deceased,  left  by  him 
within  this  State. 

III.  That  after  the  death  of  said  M.  N.,  defendant  took,  seized 
upon  and  collected  the  property  and  effects  of  said  deceased,  left 
by  him  within  this  State,  to  the  amount  and  value  of  dol- 
lars, and  has  retained  and  does  now  retain  the  same. 


*  It  has  been  held  at  General  Term  ex  contractu,  not  ex  delicto.  Martin  r. 
of  the  New  York  Supreme  Court  not  Hand,  11  R.  I.  306. 

neceasary  to  allege  the  probate  of  the  *At  common  law,  an  executor  of 
will  in  the  foreign  country.  Leland  his  own  wrong  may  be  sued  by  a 
tj.  Manning,  4  Hun  (N.  Y.),  7.  creditor.    McMeekin  «.   Hynes,  (Ky. 

*  Adapted  from  Schluter  i».  Bowery  1882).  A  grantee  of  decedent  in  fraud 
Savings  Bank,  117  N.  Y.  125;  of  creditors  may  be  treated  as  an  exec- 

'  Subsequent  letters  legalize  the  utor  de  9on  tort,  and  the  right  of 
former  tortious  acts.  Rattoon  v.  action  is  in  the  creditors,  and  not  in 
Overacker,!)  Johns.  (N.  Y.)  126;  Priest  the  personal  representatives.  Hawes 
t.  Watkins,  2  Hill  (N.  Y.),  226;  1  Wms.  t?.  Leader,  Cro.  Jac.  270;  Osborne  «. 
Exrs.  269.    The  action  by  a  creditor  is   Moss,  7  Johns.  (N.  Y.)  161.    The  per- 
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VIII.  Husband  and  Wife.' 

60.  Husband  and  Wife  as  Plaintii&u 

L  That  on  or  about  the  day  of                ,  the  plaintiffs, 
A.  B.  and  C.  B.  intermarried  at 

00.  Against  Husband  and  Wife  on  Debt  of  the  Wife,  Contracted 
Before  Marriage,  where  the  Husband  has  Acquired,  by  An  Ante- 
nuptial Agreement,  Separate  Property  of  the  Wife.' 

I.  That  the  defendant  W.  Z.  is  the  wife  of  the  defendant  T. 

sonal  representatives  cannot  avoid  the  The   personal   representative   is   the 

transfer.    A  legatee  may  also  sue  (1  proper  plaintiff  in  an  action  to  avoid  a 

Wms.  Ezra.  26£^  by  joining  the  right  fraudulent  transfer  by  the  decedent, 

ful  executor,  if  any.    Nease  t>.  Cope-  Babcock  v.  Booth,  supra, 

hart,  8  W.  Va.  95.     Or  a  next  of  kin,  Or,  an  executor  de  son  tort  may  be 

alleging  no  outstanding  debts.    Fer-  sued  by  a  creditor  of  decedent  at  com- 

guson  V.  Barnes,  58  Ind.  16i9.    He  may  mon  law  as  though  he  were  the  execu- 

bc  proceeded  against  in  equity  as  well  tor.    Campbell  v.  Toucey,  7  Cow.  (N. 

as  at  law.    Baumgartner  «.  Haas,  16  Y.)  64.    The  declaration  may  be  the 

Wash.  L.  R.  22.  same  in  form  as  though  he  were  the 

By  statute  law  in  New  York  (2  N.  Y.  rightful  executor.    Lee  «.  Chase,  58 

R.  8.  449,  §  17),  a  person  meddling  Me.  432. 

with  a  decedent's  estate  is  not  liable  as  >  At  common  law,  the  husband  was 

an  executor  de  son  tort,  but  as  a  wrong-  obliged  to  join  in  the  capacity  of  the 

doer,  in  an  action  by  the  personal  rep-  guardian  of   her  rights  in  all  cases 

resentatives.    Thompson  t.  N.  Y.  Life  where  the  right  of  action  was  not  in 

Ins.   Co.,  50  N.  Y.  Super.    Ct.   225.  the  husband  alone.     The  common-law 

This   statute  transfers  the  creditor's  rule  compelled  the  joinder  of  husband 

right  of  action  to  the  personal  repre-  and  wife  when  the  cause  of  action 

•  sentatives.     Babcock  v.  Booth,  2  Hill  would  survive  to  her  in  the  event  of 

(N.  Y.),  181 .    But  if  they  refuse  to  sue,  his  death.     1  Chitty  PI.  73,  et  seq.    For 

the  creditor  may  bring  suit,  joining  references  to  statutory  changes  in  some 

the  personal  representatives  as  defend-  of  the  States,  see  notes  to  Married 

ants.     Bate  v.  Graham,  11  N.  Y.  237.  Women,  post. 

The  next  of  kin  cannot  sue,  but  must  •  Under  N.  Y.  Laws  1853,  chap.  576; 

secure  the  appointment  of  an  adminis-  4  R  S.  (8th  ed.)  p.  2602.    Compare  N. 

trator  for  that  purpose.     Muir  f.  Trus-  Y.  Code  Civ.  Pro.  §§  450,  1206. 

tecs,  etc.,  3  Barb.  Ch.  (N.  Y.)  477.  For  a  form  of   complaint  against 

s  A  marriage  de  facto,  although  not  liable   for   the  previously-contracted 

l^gsUy   solemnized,    is   sufficient   at  debts  of  the  wife.    Andr.  227,  228;  1 

oommon  law  to  render  the  husband  Campb.  245;  2  Esp.  687. 
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II.  That  previous  to  the  marriage  of  the  defendants,  while 
said  W,  Z.  was  sole  and  unmarried  [here  set  forth  the  cause  of 
action  against  her\ 

III.  The  plaintifiE  further  shows  that  previous  to  the  marriage 
of  the  defendants  the  said  W.  Z.  owned  certain  property,  to-wit: 
[here  describe  the  property  of  the  wife  which  the  husband 
acquired^} 

IV.  That  before  their  marriage  the  defendants  entered  into  an 
ante-nuptial  agreement  [here  state  effect  of  agreement  a^  to  trans- 
fer of  property]^  and  that  the  value  of  the  separate  property  of 
said  defendant  W.  Z.  [wife']  so  acquired  by  the  defendant  Y.  Z, 
[hu^ba/nd]  was  dollars. 

61.  The  Same,  where  the  Husband  has  Acquired,  after  Marriage, 
Property  which  was  before  BCarriage  the  Property  of  the  Wife. 


[I,  II  and  III,  as  in  preceding  form.] 

IV.  That  since  the  marriage  of  the  defendants,  and  *  before 
this  action,  the  defendant,  W.  Z.,  conveyed  to  the  defendant,  T 
Z.  [here  state  xohat  was  conveyed]^  and  that  the  value  of  the  sepa- 
rate property  of  the  defendant  [wife\  so  acquired  by  the  defend- 
ant [hv^band\  was  dollars. 

husband  and  wife  on  a  note  indorsed  reason  for  joining  the  husband.    Code 

by  the  wife  while  sole  before  the  de-  Civ.  Pro.  §  450. 
livery  of  the  note  to  the  payee,  see       *  If  the  husband  has  acquired  none 

Sexton  V.  Fleet,  6  Abb.  Pr.  (N.  Y.)  8;  of  the  wife's  separate  property,  these 

15  How.  Pr.  (N.  Y.)  106.  two  paragraphs  are  not  essential.     In 

In  Kentucky,  however,  in  a  like  ac-  such  a  case  (under  the  law  of  New 

tion  under  a  statute  (Ky.  Gen.  St.  York  as  it  stood  before  enactment  of 

chap.  52,  art.  2,  §  4)  similar  to  that  in  the  present  provisions  of  the  Code  of 

New  York  it  has  been  held  that  it  is  Civil  Procedure)  the  judgment,  though 

not  necessary  to  aver  that  the  husband  against  both,  can  be  executed  only 

received  property  by  his  wife,  but  if  a  against  the  wife's  sepanite  property, 

recovery    is    had   against    them,   the  N.  Y.  Laws  1853,  chap.  576;  4  R.  S. 

judgment  as  to  the  husband  must  be  (8th  ed.;  p.   2602.     But  now,  under 

levied  only   upon  the  property  that  Code  Civ.  Pro.  §  450,  it  is  no  longer 

came  to  him  by  his  wife  or  that  might  proper  to  join  the  husband  in  a  suit 

thereafter  so  come  to  him.     Medley  v.  affecting  his  wife's  separate  property; 

Tandy,  (Ky.  1887)  4  S.  W.  Rep.  308.  and,  by  Code  Civ.  Pro.  §  1206,a  judg- 

But  such  allegations  it  would  seem  ment  for  or  against  a  married  woman 

are  at  least  approximate  under  the  is  to  be  rendered  and  enforced  as  if 

present  New  York  law  to  show  the  she  was  single.    But  under  the  former 


Allegations  Showing  Capacity  to  Sue  or  be  Sued,  etc.     47 

62L  The  Same,  where  the  Husband  has  Acquired  that  which  Became 
the  Separate  Property  of  his  Wife  after  lEarriage. 

[I  and  IL,  as  in  Form  60.] 

III.  That  since  the  marriage  of  the  defendants,  certain  prop- 
erty' to  wit :  [here  describe  Ker  separate  properiy\  became  the 
sole  and  separate  property  of  the  defendant  [y?ife],  by  inherit- 
ance [or,  gift,  grant,  devise,  or,  bequest  from  a  person  other  than 
her  said  husband,  to  wit :  one]  M.  N. 

IV.  That  thereafter  and  [continue  as  in  the  preceding  form 
from  the  *.] 

IX.  Infants. 

63.  By  Infant  PlaintifE;  Showing  Appointment  of  Guardian  ad  Litem.^ 
[N^ame  of  the  court,  etc.~\ 


A.  B.,  an  Infant,  by  C.  D.,  his 
Guardian  ad  litem,  plaintijff,' 

against 

Y.  Z.,  defendant. 

The  pkintiff,  complaining  of  the  defendant,  alleges : 

I.  That  the  plaintifiE  is  an  infant,  under  the  age  of  twenty-one 
years  [m.ay  add,  though  it  is  not  generaUy  material,  to  wit,  of 

years,  on  the         day  of  ,  18     ]. 

law  the  complaint  was  not  demurrable  an  action  relating  to  his  real  estate,  but 

for  omitting  to  designate  the  wife's  such  action  had  to  be  brought  in  the 

separate  property  which  by  statute  name    of   his   general    guardian,    or 

was  alone  bound  by  the  judgment  in  guardian  in  socage.     Holmes  v.  Seely, 

such  case.     Foote  t?.  Morris,  12  N.  Y.  1  Wend.  (N.  Y.)75;  BeechertJ.  Grouse. 

Leg.  Obs.  61.  19  id.  306.     The  N.  Y.  Code  of  Civil 

'  At  common  law,  and  under  the  N.  Procedure  provides  that  infants  nui y 

Y.  Revised  Statutes  (1  R.  S.  150  et  aeq.),  maintain  actions,  but  before  the  sum 

an  infant's  right  to  bring  an  action  in  mons  therein  is  issued  a  guardian  ad 

his  own  name  by  a  guardian  ad  litem  litem  must  be  appointed  (§§  468,  469, 

was  limited.  He  could  not  maintain  1686).    It  seems,  that  under  the  pro- 

•  The  infant  is  the  real  party  and  Vincent  v.  Starks,  41  Wise.  458;  Jack- 

his  action  should  be  brought  in  his  son  v.  Davis,  29  Ga.  219;  Anderson  v. 

own  name  by  the  guardian.     Cases  Watson,  3  Met.  (Ky.)  609;  Emerie  t. 

tupra;  Whittern  v.  State,  36  Ind.  196;  Alvarado,  64  Cal.  593. 
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II.  That  on  the         day  of  ,  18    ,  at  j  the 

said  C.  D.  was,  by  an  order  of  this  court  ^  duly  made  and  entered 
on  said  day  [or,  by  an  order  niade  by  Hon.  ^  a  justice  of 

this  court ;  or,  by  Hon.  ,  county  judge  for  county], 

duly  appointed  the  guardian  of  the  plaintiff  for  the  purposes  of 
this  action. 

64.  The  Same,  a  Shorter  Form. 

[^Commencement  and  Par.  I  as  above.] 

II.  That  on  the         day  of  ,  18     ,  at  ,  tho 

above-named  C.  D.  was,  by  Hon.  ,  a  justice  of  this 

court  [oTy  coimty  judge  of  county],  duly  appointed  guar- 

dian of  the  plaintiflE  for  the  purposes  of  this  action. 

visions  of  the  Code  of  Civil  Proced-  the  court  of  Jurisdictton.  The  court 
ure,  it  is  the  better  practice,  even  if  may  at  the  trial  appoint  a  guardian 
actions  by  general  guardians  are  not  nunc  pro  tune  and  allow  an  amend- 
absolutely  prohibited,  that  all  actions,  ment  of  the  pleadings  to  conform 
-whether  relating  to  an  infant's  person  therewith.  Rimat>.  Rossie  Iron  Works, 
or  estate,  should  be  brought  in  his  120N.  Y.  488;  Parks  v.  Parks,  19  Abb. 
name  by  a  guardian  cui  litem,  unless  Pr.  (N.  Y.)  161. 
the  legal  title  to  the  cause  of  action  is  PlaintifTs  infancy  and  the  time, 
in  the  guardian.  Perkins  v.  Stimmel,  place  and  power  of  the  appointment  of 
114  N.  Y.  859;  Segelken  v.  Meyer,  94  the  guardian/i(f^»t<rmshould  be  alleged, 
id.  473;  Carr  v.  Huff,  57  Hun  (N.  Y.),  Grantman  v.  thrall,  44  Barb.  (N.  Y.) 
18.  But  there  are  a  number  of  cases  173;  Hanly  v.  Levin,  5  Ohio,  228;  2 
in  the  lower  courts  which  hold  that  Saund.  117,  f.  note  1;  1  Lev.  224;  2 
notwithstanding  the  provisions  of  Arch.  Pr.  940;  Stanley  v.  Chappel,  8 
the  Code  of  Civil  Procedure  a  gen-  Cow.  (N.  Y.)  285;  Hulbert  v.  Young, 
eral  guardian  may  still  bring  an  action  18  How.  Pr.  (N.  Y.)  418;  and  see  Gil- 
relating  to  the  infant's  estate.  Wall  v.  Ictt  v.  Fairchild,  4  Den.  (N.  Y.)  88; 
Bulger,  46  Hun  (N.  Y.),  846;  Hauen-  Beach  v.  King,  17  Wend.  (N.  Y.)  197; 
stein  V.  Kull,  59  How.  Pr.  (N.  Y.)  24;  White  v.  Young,  7  Barb.  (N.  Y.)  204. 
ThomastJ.  Bennett, 56 Barb.  (N.Y.)  197:  as  explained  by  White  t».  Joy,  18  N. 
Andrews  r.  Townsend,  56  N.  Y.  Super.  Y.  82;  People  ex  rel.  Crane  f>.  Ryder, 
Ct.  140;  16  N.  Y.  State  Rep.  876;  Carr  12  id.  483.  The  objection  that  the 
V.  Huff,  57  Hun  (N.  Y.),  18;  Bunce  v.  allegation  of  appointment  is  too  gcn- 
Bunce,  27  Abb.  N.  C.  (N.  Y.)61 ;  Beaton  eral  cannot  be  taken  by  demurrer,  but 
V.  Davis,  1  N.  Y.  Supm.  Ct.  (T.  &  C.)  should  be  taken  by  motion.  Sere  v. 
91.  See,  however,  N.  Y.  Code  Civ.  Coit,  6  Abb.  Pr.  (N.  Y.)  481. 
Pro.  §  1686.  ^  The  guardian  ad  litem  in  an  action 

The  failure  to  appoint  a  guardian  for  partition  can  be  appointed  only  by 
ad  litem  for  an  infant  plaintiff  before   the  court.    N.  Y.    Code    Civ.    Pro. 
action  affects  only  the  regularity  of  g  1585. 
the  procedure,  and  does  not  deprive 
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X.  Jurisdictional  AUeg^ations  in  Case  of  Citizens,  Aliens, 

Consuls  and  Residents. 

65.  Allegation  in  Action  between  Citizens  (or  Corporations)  of 
Different  States,  on  a  Ck>nLmon-Law  Cause  of  Action  in  XTnited 
States  Court. 

That  this  plaintiff  is  a  citizen^  of  the  State  of  and 

resides  at  ; '  [oTj  a  corporation  created  and  duly  organ- 

ized by  and  nnder  the  laws  of  the  said  State  of  ,'  and  has 

its  principal  place  of  business  at  ]. 

That  the  defendant  is  a  citizen  of  the  State  of  and 

resides  at  ,  [or^  a  corporation  created  and  duly  organized 

by  and  under  the  laws  of  the  State  of  ,  and  has  its  princi- 

pal place  of  business  at  ]. 

[  Whep'e  the  action  is  on  an  assigned  claim^  see  also  Fcyrm  24.] 

\_If  the  value  does  not  appea/rfrom  the  other  parts  of  the  com- 
plaint it  is  well  to  aUege  it  /  although  the  practice  suffers  show- 
ing it  by  affidavit  on  the  trial  or  hea/rvng,  Alh,  Brief  on  Plead. 
§  377.] 

M.  The  Same,  in  an  Equity  Suit  in  XTnited  States  Court, 

CiKcuiT  Court  of  the  United  Statea 
[Southern  District  of  New  York.] 


A.  B.,  plaintiff, 

against 
T.  Z.,  defendant. 


In  Eq^dty. 


To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the 
United  States,  in  and  for  the  [Southern  District  of  New  York] : 

^  An  allegation  of  residence  does  not  is  brought.    Laskey  z,  Newtown  Min. 

avail  as  an  allegation  of  citizenship.  Co.,  60  Fed.  Rep.  684. 

In  an  action  bj  executors,  an  allega-  '  This  sufficiently  shows  citizenshi]). 

tion  that  they,  as  such  executors,  etc..  Dodge  v.  TuUeys,  144  U.  S.  451.    A 

are  citizens,  etc.,  is  insufficient.    The  corporHtion  cannot  acquire  residence 

citizenship   as   persons   is    required,  or  citizenship  in  a  State  other  than  the 

Amory  «.  Amory,  95  U.  S.  180.  one  by  which  it  was    incorporated. 

'Residence  of  one  or  the  other  must  Shaw  t.  Quincy  Mining  Co.,  145  U.  S. 

be  within  the  district  where  the  action  444;  Southern  Pacific  Co.  «?.  Denton, 

i 
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A.  B.,  a  citizen  of  the  State  of  and  resident  of 

in  ,  [or,  a  corporation  created  and  duly  organized  by  and 

under  the  laws  of  the  State  of  ,  and  having  its  principal 

place  of  business  at  ,  in  the  State  of  ],  brings 

this  bill  against  Y.  Z.,  a  citizen  of  the  State  of  ,  [o?\  a 

corporation  created  and  duly  organized  by  and  under  the  laws  of 
the  State  of  ,  and  having  its  principal  place  of  business 

at  ,  in  ].*     And  thereupon  your  orator  complains 

and  says,  that  [ate.]. 

67.  The  Same,  by  Alien  ag^ainst  Citizen  on  a  Ck>nLnLon-law  Cause  of 

Action  in  a  XTnited  States  Court. 

[Sustained  by  Breedlove  v.  Nicolet,  7  Pet.  (U.  S.)  413 ;  Brad- 
street  V.  Thomas,  12  id.  59.]^ 

I.  That  plaintiff  ®  is  an  alien  and  a  subject  of  the  United  King- 
dom of  Great  Britain  and  Ireland  [or,  and  a  citizen  of  the  Repub- 


146  id.  202,  It  is  not  sufficient  to  al-  mation  on  his  part  that,  upon  the  in- 
lege  that  a  corporation  is  a  citizen  of  a  stnictions  given  to  him,  and  the.  case 
named  State.  Under  the  laws  of  what  laid  before  him,  there  is  good  ground 
State  it  was  created,  must  be  alleged,  for  the  suit  in  the  manner  in  which  it 
Insurance  Co.  v.  French,  18  How.  (U.  jg  framed.  U.  S.  Equity  rule  24. 
S.).404;  Lonergan  v.  Illinois  Cent.  R.  «  These  allegations  are  required  in 
Co.,  55  Fed.  Rep.  550;  Nullert).  Dows,  case  of  alienage  under  acts  of  March 
94  U.  S.  444;  Frisbie  v.  Chesapeake,  3,  i887,  and  of  August  13,  1888.  25 
etc.,  R.  Co.,  57  Fed.  Rep.  1;  Ward  v.  stat.  at  L.  433;  Hodgson  t.  Bower- 
Blake  Mfg.  Co..  56  id.  437.  bank,  5  Cranch  (U.  S.),  803;  Bradstreet 

» Every  bill  in  equity  should  have  ^,.  Thomas,  12  Pet.  (U.  S.)  59;  Jackson 

an  introductory  clause  in  substantially  r.  Twentyman,  2  id.  136;  unless  a  Fed- 

this  form.     U.  S.  Equity  rule  20.     In  eral    question    is    presented    by    the 

those  cases  where  the  federal  jurisdic-  pleadings,  Lacroix  v.  Lyons,  27  Fed. 

tion  depends  on  different  citizenship.  Rep.   403.     The    foreign    nationality 

settled  practice  treats  a  description  like  showing    alienage    must  be  alleged, 

this  as  a  sufficient  allegation.     Abb.  Wilson  r.   City   Bank,  3  Sumn.  422. 

Brief  on  Plead.  §  387;  Waters  v.  Baril,  But  a  descriptive  statement  is  as  good 

18  Law.   Ed.   U.   S.   Ct.   878;   U.    S.  as  a  technical  allegation  or  averment. 

Equity  rule  20.  Waters  v.  Baril,  18  Law.  Ed.   U.    S. 

In  other  respects  see  notes  to  last  Ct.  878. 
form.     Every  bill  shall  contain  the       »  Plaintiff    may   sue  as  alien  even 

signature  of  counsel  annexed  to  it,  though  he  sue  for  himself  and  others 

which  shaU  be  considered  as  an  affir-  of  a  class  (see  Form  17)  among  which 
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lie  of  France ;  or^  oiherwiae  accordiiig  to  thefacf]  and  resides  at^ 
;  <?r,  that  plaintiff  is  a  corporation  created  and  existing  by 
and  under  the  laws  of  the  kingdom  \etc.'\^  or^  republic  [etc.\  and 
has  its  principal  place  of  business  at  f  and  that  defendant 

is  a  citizen  of  the  State  of  and  resides  at  [or^  is  a 

corporation  created  and  organized  by  and  under  the  laws  of  the 
State  of  and  having  its  principal  place  of  business  at         ]. 

68.  By  Alien  against  Citizen  in  XTnited  States  Ctonrt  in  an  Equity 

Suit. 

[Supported  by  U.  S.  Court  Kules  in  Equity  No.  20  and 
authorities  under  Form  66,  and  by  Waters  v.  Baril,  18  Lawy.  Ed. 
U.  S.  Ct.  878.] 

[^TiUe  and  dddresa  as  in  Form  66.] 

A.  B.,  of  [jplace  of  ahode\  an  alien  and  a  subject  of  the  king- 
dom of  [etc,^  or^  and  a  citizen  of  the  republic  of,  etc;  —  or^  The 
A.  B.  Company,  a  corporation  created,  etc.^  as  in  Fonn  67],  brings 
this  bill  against  Y.  Z.  of  \^place  ofabode]^  a  citizen  of  the  State  of 
[ar,  a  corporation  created,  etc,^  as  m  Form,  67],  and  there- 
upon your  orator  says  that  \etcl\. 


60.  Allegation  of  Besidence  of  Defendant  when  Necessary  to  Give 
Jurisdiction  to  a  €k>urt  of  Limited  Jurisdiction.* 

That  the  defendant  is  a  resident  of  the  city  of  ,  in  the 

county  of  ,  in  this  State. 

are  citizens   of   the   same    State   as  *  Such  fact,  when  necessary,  is  pre- 

defendant.    McHenry  v.  N.  V.,  Penn.  sumed  in  a  court  of  general  jurisdic- 

&  Ohio  R.  R.  Co.,  25  Fed.  Rep.  65.  tion,  but  it  must,  if  necessary  to  juris- 

'  Residence  of  the  alien  within  the  diction  in  an  inferior  court  of  limited 

United  States,  even  in  the   State  of  jurisdiction  (as  the  New  York  county 

which  the  other  party  is  a  citizen,  is  courts),  be  alleged,  or  the  complaint 

no  ground  of  objection.    Breedlove  will  be  demurrable  because  deemed  to 

r.  Nicole t,  7  Pet.  (U.  S.)  418.  show  on  its  face  want  of  jurisdiction. 

*  Sustained  by  Steamship  Co.  «.  Tug-  Gilbert  t>.  York,  111  N.  Y.  544. 
man,  106  U.  S.  118. 


I 
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XL  Lunatics,  etc. 

70.  By  Ckmixnittee  of  a  Lunatic,  Idiot  or  Habitual  Drunkard,  under 

the  New  York  Statutes.^ 

[Name  of  courts  etc] 

A.  B.,  as  Committee  of  M.  N., 
a  Lunatic  [or,  an  Idiot,  or, 
an  Habitual  Drunkard], 

plaintiff,' 
against 

W.  X,  and  Y.  Z.,  defendants. 

The  plaintiff,  complaining  as  committee  of  M.  N.,  a  lunatic 
[oTj  an  idiot,  ar^  an  habitual  drunkard],  alleges : 

I.  lAUege  cause  of  action  accruing  to  incompetent] 

II.  That  on  the  day  of  >  18    ,  upon  proceed- 
ings duly  instituted  in  the                Court  of  this  State,  in  and  for 

^Ab  to  the  history  of  the  judicial  name,   adding   his   official  title,  any 

custody  of  lunatics,  see  Brown's  Case,  1  action  or  special  proceeding  which  the 

Abb.Pr.(N.Y.)108;4Duer(N.Y.),618.  person,  with  respect  to  whom  he  is 

*  Prior  to  Laws  of  1845  (Chap.  112),  appointed,  might  have  maintained,  if 
it  was  requisite  that  actions  on  behalf  the  appointment  had  not  been  made." 
of  a  lunatic  should  be  brought  in  the  It  has  been  held,  under  the  Code  of 
lunatic's  name.  Petrie  f>.  Shoemaker,  Civil  Procedure  (g  3S40),  and  also 
24  Wend.  (N.  T.)  86;  Lane  v.  Schermer-  under  the  act  of  1845,  that  an  action 
horn,  1  Hill  (N.  T.),  97;  McEillip  «.  for  the  purpose  of  asserHng  the  title 
McEillip,  8  Barb.  (N.  Y.)  552.  But  of  an  adjudged  lunatic  to  real  estate  is 
where  a  lunatic  was  a  necessary  party  still  properly  brought  in  the  lunatic's 
to  a  bill  filed  by  the  committee,  a  bill  name.  Skinner  v.  Tibbitts,  18  N. 
"of  A.,  committee,  etc.,  of  B.,"  was  Y.  Civ.  Pro.  R.  870;  Burnet  tJ.  Book- 
deemed  merely  the  committee's  bill,  staver,  10  Hun  (N.  Y.),  481;  Field  f>, 
Gorham  v.  Gorham,  8  Barb.  Ch.  (N.  Fowler,  2  id.  400.  But  it  has  also 
Y.)  24.  been  held  that,  under  the  new  pro- 

Undertheactof  1845.  however,  com-  cedure,  the  committee  may  maintain 

mittees  might  sue  in  their  own  name  such  an  action  in  his  own  name  as 

"  for  any  debt,  claim  or  demand  trans-  a  trustee  of  an  express  trust.    Fields 

f erred  to  them,  or  to  the  possession  or  v.  Fowler,  2  Hun  (N.  Y.),  400;  Person 

control  of  which  they  are  entitled  as  t\  Warren,  14  Barb.  (N.  Y.)  488;  and 

such  committee."    The  N.  Y.  Code  of  see  Davis  v.  Carpenter,  12  How.  Pr.  (N. 

avil  Procedure  (§2840)  provides  that  a  Y.)  287;  coTUra,  Burnet  v.  Bookstaver, 

committee  "  may  maintain,  in  his  own  10  Hun  (N.  Y.),  481. 
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the  oonxity  of  ,  by  an  inquisition  then  duly  taken  and 

returned  [oTj  upon  a  verdict  of  a  jury  then  duly  made  and  ren- 
dered],^ said  M.  N.  was  found  by  said  court  to  be  a  lunatic  [or 
otherwise^  as  above],  and  theren])on  this  plaintiff  was,  by  an  order 
duly  made  by  said  court  on  the  day  of  9 1^    y  &t 

,  appointed  committee  of  [the  person  and]  the  property 
[oTj  if  of  a  particular  portimi  of  the  property ,  specify  whaff 
of  said  M.  N. ;  and  that  this  plaintiff  thereupon  duly  qualified 
as  sucli  committee,  and  entered  upon  the  discharge  of  the  duties 
of  his  Baid  office,  and  continues  to  be  such  committee.' 

71.  Against  the  Committee  of  a  Lunatic,  etc* 
\NQfme  of  court,  etc.] 


A.  B. 

against 
Y.  Z.,  as  committee  of  M.  N.,  a 
lunatic     [oTj    an     idiot,    or, 
habitual  drunkard]/ 

\_Afier  tLsv^al  commencement  cmd  statement  qf  cause  of  action 
against  the  lunatic,  add,] 

II.  That  afterwards  [or,  on  the  day  of  >  18     ,  at 

],  the  said  Y.  Z.  was  duly*  adjudged  by  the  Court  to 

be  a  lunatic  [or,  otherwise,  as  above], 

m.  That  the  defendant  was  then  and  there  duly*'  appointed  by 

So  much  diYersity  exists    on  this  the  committee  of  the  person  and  prop- 
point  in  the  statutes  and  decisions  of  erty  may  be  the  same  or  different  indi- 
the  several  States,  that  the  local  rule  viduals.     Code  Civ.  Pro.  §  2322. 
must  be  consulted  to  determine  the  '  A  committee  cannot  enter  upon  his 
proper  title.  duties    until  he  has  given  security. 

*  Upon  a  petition  for  the  appoint-  Code  Civ.  Pro.  §  2337. 

ment  of  a  committee,  and  the  accom-  *  Where  the  cause  of  action  arose 

panyinf^  proofs,  if  sufficient,  the  court  against  the  lunatic  it  was  suggested  at 

may  either  order  a  commission  or  a  Special  Term  that  the  action  should  be 

trial  by  jury.     Code  Civ.  Pro.  g  2327.  brought  against   both    him   and  his 

*  The  court  may  ap^int  a  committee  committee.    Matter  of  Delahunty ,  28 
of  the  person,  or  a  committee  of  the  Abb.  N.  C.  (N.  Y.)  245. 

property,  or  of  a  portion  of  the  prop-       *  A  complaint  against  a  committee  i& 
erty,  of  an  incompetent  person;  and   demurrable  for  insufficiency  if  it  fails 
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the  said  court  committee  of  the  [person  and]  estate  of  the  said 
lunatic,  and  duly  qualified  as  such  committee. 

IV.  Iffere  allege  lea/ve  to  9ue  committee^  as  in  Form,  83.]* 

Wherefore,  the  plaintiff  demands  judgment  for  dollars, 

with  interest  from  ,  to  be  paid  out  of  the  estate  of 

the  said  M.  N.  in  the  hands  of  the  defendant. 

XII.  Married  women.' 

72.  Marriage  and  Separate  Estate  of  Plainti£ 

I.  {State  cause  of  action.'] 

II.  That  on  the  day  of  ,  18    ,•  the  plaintiff  inter- 
married with  one  J.  S.,  whose  wife  she  now  is. 

to  allege  or  show  by  what  court  or  above  and  the  following  forma  are  no 
authority  he  was  appointed.  Hall  9.  longer  appropriate,  and  a  complaint 
Taylor,  8  How.  Pr.  (N.  T.)  428.  But  by  or  against  a  married  woman  on  her 
less  particularity  may  be  deemed  contract  should  now  be  in  the  same 
necessary  in  alleging  the  official  ca-  form  as  one  by  or  against  any  other 
pacity  of  the  adverse  party  than  in  individual.  Code  Civ.  Pro.  §  450. 
other  cases,  because  it  is  a  matter  Similar  statutory  provisions  exist  in 
peculiarly  within  his  own  knowledge  Arkansas  (Mans.  Dig.  §  4951),  Colo- 
^  Before  an  action  can  be  maintained  rado  (Code  Civ.  Pro.  g  6),  Indiana 
against  a  committee  of  an  incompe-  (Rev.  St.  §  6181),  Iowa  (Code  Proc. 
tent  person,  leave  to  sue  must  be  §  2562),  E^ansas  (Gten.  St.  §  4106),  Min- 
obtained,  and  the  granting  thereof  nesota  (Gen.  St.  chap.  66,  g  39),  Mis- 
must  be  alleged.  Matter  of  Dela-  souri  (Rev.  St.  §  1996).  Ohio  (Rev.  St. 
hunty,  28  Abb.  N.  C.  (N.  Y.)  245;  44  §  4996),  Wisconsin  (Rev.  St.  §  2345). 
N.  Y.  State  Rep.  886;  18  N.  Y.  Supp.  The  forms,  however,  have  been 
896:  Matter  of  Wing,  2  Hun  (N.  Y.),  retained  to  aid  pleaders  in  those  States 
671.  The  committee  is  merely  the  where  the  common-law  disabilities 
agent  of  the  court.  People  v.  Com'rs  remain,  or  whose  statutes  are  substan- 
of  Taxes,  100  N.  Y.  215.  tially  similar  to  those  in  New  York 

*  Under  the  present  New  York  stat-  prior  to  the  above  enactment.  Under 
ute  (L.  1884,  chap.  881)  a  married  the  prior  New  York  statutes  it  was 
woman  may  contract  as  though  un-  held  that  a  married  woman  could  not 
married,  whether  her  contract  relates  bind  herself  by  contract  unless  (1)  the 
to  her  separate  estate  or  not.  She  obligation  was  created  by  her  in  or 
also  sues  or  is  sued  as  if  a  feme  sole,  about  carrying  on  her  trade  or  busi- 
and,  therefore,  the  allegations  in  the  ness;  or  (2),  the  contract  related  to  or 

*  In  many  cases  the  date  of  marriage  may  be  necessary  to  bring  the 
case  within  the  statute. 
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III,  That  the  conrideration  of  the  said  note  [or^  of  the  said 
transfer,  ar,  indorsement  of  the  said  note  to  the  plaintiff]  was  the 
payment  by  this  plaintiff  to  the  maker  [^r,  indorser,  or^  assignor] 
tliereof,  of  the  sum  ^f  ,  which  said  sum  was  [or,  tlie  princi- 

pal and  interest  of  a  certain  sum  which  was],  at  and  before  the 
time  of  her  marnage,  owned  by  her  [o7\  which  was  acquired  by 
her,  by  her  trade  or  serv^ices],  and  thereafter  was  her  sole  and 
separate  property,^  and  *  so  continued  until  the  time  of  such  pay- 
ment; and  said*  note  thereupon  became  and  ever  since  has  been 
her  sole  and  separate  property. 

[Or J  III.  That  the  consideration  of  the  said  note  (or,  of  the 
said  transfer,  <?r,  indorsement,  of  said  note  to  the  plaintiff)  was 

was  made  for  the  benefit  of  her  sepa-  tions  need  not  be  alleged,  even  though 
rate  estate;  or  (8),  the  intention  to  the  pleading  discloses  that  the  con- 
charge  her  separate  estate  was  ex-  tract  was  made  with  a  married 
pressed  in  the  instrument  or  contract  woman.  Bennett  v.  Mattingly,  110 
by  which  the  liability  was  created;  Ind,  197:  ION.  E.  Rep,  299. 
or  (4),  the  debt  was  created  for  prop-  *  A  general  averment  that  the  prop- 
erty purchased  by  her.  Saratoga  erty  is  the  separate  property  of  the 
County  Bk.  v.  Pruyn,  90  N.  Y.  250.  married  woman  is  not  bad  on  de- 
But  even  where  the  power  of  a  murrer.  If  the  defendant  has  a  right 
mnrried  woman  to  contract  was  so  to  be  informed  of  the  facts  constitut- 
limited,  it  was  held  that  she  could  sue  ing  the  goods  her  separate  property, 
or  be  sued  in  the  usual  manner  without  his  remedy  is  by  motion.  Spies  v. 
disclosing  the  fact  that  she  was  mar-  Accessory  Transit  Co.,  6  Duer  (N. 
ried,  and  in  such  a  case  the  pleading  Y.),  662;  and  see  Lippman  v.  Peters- 
need  not  allege  any  fact  to  show  that  burgh,  10  Abb.  Pr.  (N.  Y.)  254; 
the  contract  was  one  which  may  be  Chandler  v.  Spencer,  (Ind.  1887)  10  N. 
entered  into  by  a  married  woman.  E.  Rep.  577.  An  allegation  that  a 
Frecking  v.  Rolland,  53  N.  Y.  422;  married  woman  is  seized  with  another 
Hier  r.  Staples,  51  id.  136;  Smith  v,  of  an  estate  in  land  in  fee  simple, 
Dunning.  61  id.  249;  Brice  v.  Miller,  sufficiently  sets  forth  that  she  has  a 
35  S.  C.  537;  15  S.  E.  Rep.  272.  But  separate  estiite.  Ramash  v.  Scheuer, 
if  the  pleading  showed  that  she  was  a  (Wis.  1892)  51  N.  W.  Rep.  830.  But 
married  woman,  such  facts  must  be  compare  Potter  v.  Sheets.  (Ind.  1892) 
alleged.  Broome  v.  Taylor,  76  N.  Y.  32  N.  E.  Rep.  811,  holding  that  a  re- 
564;  Baker  r.  Garrls,  (N.  C.  1891)  13  S.  ply  to  an  answer  setting  up  coverture, 
E.  Rep.  2;  and  see  Bolman  u.  Overall,  in  an  action  on  a  promissory  note, 
80  Ala.  451;  s.  c,  further  decision,  which  merely  alleged  that  the  note 
86  id.  164.  If,  however,  by  statute  a  "  was  yielded  to  her,  and  that  it  was 
married  woman  is  given  a  general  beneficial  to  her  separate  estate,"  was 
power  to  contract  followed  by  special  insufficient  on  demurrer;  since  it  failed 
exceptions,  facts  to  show  that  the  to  show  the  nature  of  the  consideration, 
contract  sued  on  is  without  the  excep-  and  wherein  the  estate  was  benefited. 
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the  payment  by  plaintiff  to  the  maker  {pr^  indorser,  or^  assignor) 
of  the  sura  of  dollars,  which  said  sum  became  (or,  was  the 

principal  and  interest  of  a  certain  sum  which  became)  after  her 
said  marriage  her  sole  and  separate  property' by  inheritance  (or, 
gift,  grant,  devise,  or  bequest)  from  a  person  other  than  her  said 
husband,  to  wit,  one  M.  N.,  and  {continvs  as  above  frmn  M«*).] 

[^Ovy  III.  That  the  consideration  of  (etc,^  as  above\  which  said 
sum  was  the  proceeds  of  certain  property,  which  was  at  and 
before  {etc,<^  aa  above^  or,  which  said  sum  was  the  proceeds  of  cer- 
t  lin  property  which  became  after,  etc.^  as  above).'] 

78.  The  Same,  in  aa  Action  Oth.er  than  upon  a  Gkmtract  for  the  Pay^ 

ment  of  Money  only.* 

1.  and  II.  [State  marrioffej  as  in  preceding  form.l 

III.  That  the  property  hereinbefore  mentioned  was,  at  and 
before  the  time  of  her  said  marriage,  owned  by  plaintiff,  and  ever 
since  has  been  her  sole  and  separate  property. 

\_0r^  III.  That  the  property  hereinbefore  mentioned,  was  after 
plaintiff's  said  marriage,  bought  by  her  with  the  proceeds  of  cer- 
tain property,  which  was  at  and  before  the  time  of  her  said  mar- 
riage owned  by  her ;  and  ever  since  the  same  har  been  her  sole 
and  separate  property. 

Ovy  III.  That  the  property  hereinbefore  mentioned  became 
after  her  said  marriage,  her  sole  and  separate  property,  by  inherit- 
ance—  or,  gift,  grant,  devise,  or^  bequest  —  from  one  M.  N.,  and 
that  ever  since  the  same  has  been  her  sole  and  separate  property. 

Or^  III.  That  the  property  hereinbefore  mentioned  was  after 
lier  said  marriage  acquired  by  her,  by  her  trade  or  services 
entered  into  on  her  own  and  separate  account,  and  that  ever  since 
the  same  has  been  her  sole  and  separate  j^roperty.] 

74.  Action  in  Equity  Agrainst  a  Married  Woman,  on  her  €k>ntract,  to 

Charge  her  Separate  Estate.* 

I.  That  the  defendant  is  the  wife  of  one  M.  N. 

II.  That   at  the  time  of  making  the  [note]  hereinafter  men- 

*  See  notes  to  previous  form.  an  action  will  lie  in  equity  except 

'  The  usefulness  of   this    form    is   where  the  common-law  disability  re- 
questionable.     It  is  doubtful  if  such   mains   unimpaired  by  statute  or  de- 
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tioned,  the  defendant  was,  and  still  is,  seized  in  fee  [or,  other- 
vrise]  in  lier  own  separate  right  of  a  farm  in  the  town  of  , 

and  connty  of  ,  containing  about  acres  of  land,  of 

the  value  of  dollars. 

III.  [State  cause  of  action  y  otw?  either  show  that  the  trans- 
action was  in  a  separate  husvness  carried  on  hy  her^  or  that  tfte 
consideration  was  a  direct  "benefit  to  the  defendcmfs  separate 
estate,  or  else  add:  ] 

IV.  That  in  consideration  thereof,  the  defendant  agreed  to 
charge  her  said  estate  with  the  amount  of  said  [note]. 

Wherefore  the  plaintiff  demands  judgment : 

1.  That  said  note  be  adjudged  a  charge  on  said  estate  of 
defendant. 

2.  That  the  said  estate  be  applied  to  the  payment  of  the  sum 
of  dollars,  with  interest  from  the        day  of  ,  18     . 

3.  That  a  receiver  be  appointed  [etcJ]. 

75.  Action  at  Law  against  a  Married  Woman  upon  her  Contract  made 
for  the  Benefit  of  her  Separate  Estate,  or  Expressly  Charging  the 
Same.^ 

[Sustained  by  Gf roehner  v,  McCarty,  2  Abb.  N.  C.  (N.  Y.)  76 ; 
Corn  Exchange  Ins.  Co.  v.  Babcock,  42  IST.  Y.  613.] 

[Title  and  commencemeiit,'] 

I.  [AUege  raakvng  of  contract^ 

II.  That  at  the  time  of  making  the  said  [note],  the  defendant, 
J.  S.,  was  a  married  woman  and  the  wife  of  the  defendant,  T.  S., 
and  seized  and  possessed  of  a  separate  estate  ;^  and  at  the  time  of 

cision.     The  jurisdiction  of   equity,  ried,  and  thereby  leave  it  to  her  to  set 

resting  upon  the  inadequacy  of  com-  up  coverture  in  her  answer.     See  cases 

mon-law   remedies,  would  ordinarily  cited  in  notes  to  Form  72,  supra. 

be  ousted  by  the  passage  of  enabling  ^  A  general  allegation  that  defendant 

acts,  and  the  creating  of  rights  of  has  a  separate  estate  will  suffice;  since 

action  at   law.     On  these  points  see  in  such  actions,  judgment  and  execu- 

Levi  r.  Earl,  80  Ohio  8t.  147;  Ankeney  tion  are   in  the  ordinary   form,  and 

f.  Hannon,  147  U.  B.  118.  cannot   be   charged    on  -or   directed 

*  An  action  may  be  brought  against  against  any  particular  property  owned 

a  woman  upon  her  contract  in  the  ordi-  by  her.     Oom  Exchange  Ins.  Co.   t?. 

nary  way,  without  disclosing  in  the  Babcock,  42  N.   Y.  613;  Brainard  v. 

complaint  the  fact  that  she  was  mar-  White,  7  N.  Y.  Civ.  Pro,  R.  43. 

8 
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the  making  of  said  [note],  and  for  the  purpose  of  giving  credit 
thereto,  the  defendant,  J.  S.,  indorsed  said  [note],  and  in  and  by 
said '  indorsement  she  intended  to  and  did  charge  her  separate 
estate  with  the  payment  thereof,  and  that  the  consideration  of 
said  [note]  went  to  the  benefit  of  her  said  separate  estate.* 

[^Conclude  with  the  usual  allegations  as  in  Form  72,  amd  add 
demand  for  judgment^  as  if  defendant  was  a  feme  sole.] 

XIIL  Partners. 

76.  By  or  ag^ainst  Partners.' 

[Sustained  in  Anable  v.  ConkHn,  25  K.  Y.  470,  and  Pfister  v. 
Wade,  69  Cal.  133.] 

[^aTne  of  courts  etc.'] 


A.  B.  and  C.  D.,  plaintiffs, 

against 

W.  X.  and  Y.  Z.,  defendants.* 


J 


The  plaintiffs,  complaining  of  defendants,  allege : 

I.  That  at  all  the  times  hereinafter  mentioned  [^r,  from 


*  It  must  be  directly  alleged  either  846.  Othenvise  in  New  York.  Yale 
that  the  consideration  of  the  promise  v.  Dederer,  18  N.  Y.  265;  further  de- 
was  for  the  benefit  of  the  separate  es-  cision  22  id.  450;  and  see  Ankeney  v. 
tate,  or  that  she  intended  to  charge  Hannon,  147  U.  8.  118. 

such  estate.  Thus  an  averment  that  'Partnership  maybe  proved  under 
the  consideration  was  a  pair  of  horses,  an  allegation  of  joint  right  or  liability, 
and  that  she  kept  a  livery  stable,  is  in-  Vallett  v.  Parker,  6  Wend.  (N.  Y.)  615; 
sufficient.  Palin  v.  Lent,  5  Bosw.  (N.  Loper  v.  Welch,  3  Duer  (N.  Y.),  644; 
Y.)  713;  and  see  Francis  v.  Ross,  17  Clark  «.  Wick,  (Ore.  1894)  36  Pac.  Rep. 
How.Pr.  (N.  Y.)561.  In  some  States,  165;  Stix  t.  Matthews,  63  Mo.  871; 
however,  a  married  woman's  intent  to  Jemison  «.  Dearing,  41  Ala.  283.  So, 
charge  her  separate  estate  is  presumed  also,  an  allegation  of  partnership,  and 
from  the  mere  execution  of  a  contract  the  making  of  a  contract  by  or  to  the 
by  her.  Williams  v.  Umston,  35  Ohio  firm,  lets  in  evidence  of  a  joint  con- 
st. 296;  Stillwcll  v.  Adams,  29  Ark.  tract  by  or  to  the  same  persons.    Mil- 

•  An  action  must  be  brought  by  or  of  statutory  sanction,  they  cannot  sue 
against  the  members  of  a  partnership  or  be  sued  in  the  firm  name.  Moore  v. 
in  their  individual  names.     In  absence  Burns,  60  Ala.  269;  Seely  v.  Schenck, 
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18     ,  to  ,  18    ,]  *  the  plaintiffs  [or,  defendants] «  were 

copartners,  doing  business  *  in  the  city  of  ,  under  the  firm 

name  and  style  of  A.  B.  &  Co. 


Icrd  t.  Thorn,  56  N.  Y.  402;  Hunter  v.  Suits  in  relation  to  the  business  of  a 
Morton,  57  Cal.  365;  Geddes  v.  Adams,  limited  partnership  may  be  brought 
77  Mass.  384.  and  conducted  by  and  against  the  gen- 
But  partnership  is  a  pleadable  fact,  eral  partners,  in  the  same  manner  as  if 
Hancock  t>.  Hlntrager,  60  la.  874;  there.were  no  special  partners.  2  N. 
Alpers  c.  Schamel,  75  Cal.  690;  17  Y.  R.  8.  766;  Cal.  Civ.  Code,  §  2492; 
Pac.  Rep.  708;  Sharp  v.  Hutchin-  Ohio  Rev.  Stat.  §  3161. 
son,  100  N.  Y.  583 ;  and  may  be  al-  Under  a  complaint  alleging  a  cause 
leged  in  the  above  form,  where  the  of  action  against  defendants  as  gen- 
cause  of  action  arises  out  of  a  trans-  eral  copartners,  plaintlflf  is  entitled  to 
action  by  or  with  a  firm.  If  the  in-  give  evidence  of  an  attempt  by  de- 
strument  sued  on  is  pleaded  as  desig-  fendants  to  form  a  limited  partnership. 
Dating  either  of  the  parties  thereto  by  and  the  facts  to  charge  the  special 
an  apparent  partnership  name,  such  partner  as  a  general  partner.  Sharp 
allegation  of  partnership  may  be  neces-  t?.  Hutchinson,  100  N.  Y.  533;  Conti- 
sary  to  connect  plaintiffs  or  defendants  nental  Nat.  Bank.  etc. ,  v.  Strauss,  43  N. 
therewith.  Bischoflf  tj.  Blease,  20  S.  C.  Y.  State  Rep.  68;  17  K.  Y.  Supp. 
460;  Dessampt  t).  Elling,  31  Minn.  287;  i88. 
Fryer  v.  Breeze,  16  Col.  323. 

2  N.  J.  L.  75;  Weisz  v.  Davey,  28  Neb.  Hyde  v.  Van  Valkenburgh,  1  Daly  (N. 
566;  44  N.  W.  Rep.  470.    Such  statu-   Y.),  416. 

tory  sanction  exists  in  Ohio.  Ohio  *The  dissolution  of  a  partnership 
Rev.  Stat,  g  5011.  does  not  prevent  the  former  members 

The  mere  partnership  relation  will  from  maintaining  an  action  for  a  debt 
not  enable  one  member  to  maintain  an  to  the  firm.  Hyde  v.  Moxie  Nerve 
action  in  behalf  of  the  firm,  as  trustee  Food  Co.,  160  Mass.  559;  36  N.  E.  Rep. 
of  an  express  trust.    Brainard  «.  Bert-   585. 

ram,  5  Abb.  N.  C.  (N.  Y.X102.  But  "If  the  individuals  named  in  the 
otherwise,  where  the  action  is  upon  a  caption  as  plaintiffs  or  defendants  are 
contract  for  the  firm's  benefit  in  the  members  of  the  partnership  averred  in 
name  of  the  partner  bringing  the  the  body  of  the  complaint,  it  is  not 
action.  Beakes  t.  Da  Cunha,  126  N.  necessary  to  repeat  their  names  in  such 
Y.  293;  27  N.  £.  Rep.  251;  Mynderse  averment.  Adams  Express  Co.  f. 
V,  Snook,  53  Barb.  (N.  Y.)  234.  Harris,  120  Ind.  73;  Walter  r.  Godshall, 

As  to  the  necessity  of  making  all  the  32  S.  Car.  187;  King  v.  Bell,  13  Neb.  409. 
members  of  the  partnership  parties,  '  It  is  unnecessary  to  allege  in  what 
see  Brookmeyer  v.  Rosey,  84  Neb.  227;  business  the  partnership  was  engaged; 
Choteau  «.  Riatt,  20  Ohio,  182;  Frost  it  is  suflicient,  if  it  appear  that  plain- 
t.  Schackleford,  57  Ga.  260;  Secor  v.  tiffs  or  defendants  acted  as  partners  in 
Keller,  4  Duer  (N.  Y.),  416;  Keesey  v.  the  particular  transaction  to  which  the 
Old.  (Tex.  1898)  21  8.  W.  Rep.  693;  cause  of  action  relates.  National  Ins. 
BeoUy  v.  Smith,  3  Caines  (N.  Y.),  170;   Co.  t.  Bowman,  60  Mo.  252. 
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77.  By  or  against  a  SurviTing  Partner.^ 

[Sustained  in  Daley  v,  Ericsson,  45  N.  Y.  786 ;  Beese  v.  Kink- 
ard,  17  Nev.  477 ;  and  see  Bell  v.  Hepworth,  134  N.  Y.  442.] 

[Title  and  commencementj  as  ahove,] 

I.  That  at  the  times  hereinafter  mentioned  [or,  on  or  before 
the  day  of  9  18  ]  this  plaintiff  [ar,  defendant]  and 
one  C.  D.,  were  copartners  doing  business  under  the  firm  name 
and  style  of  A.  B.  &  Co.,  and  that  said  partnership  continued  up 
to  the  death  of  said  C.  D.,  as  hereinafter  set  forth. 

II.  [Set  forth  cause  of  action  accruing  to  or  against  the 
partnership.'] 

III.  That  thereafter  and  before  this  action  [or^  on  the  day 
of  >  18  ]  said  C.  D.  died,  leaving  this  plaintiff  [or, 
defendant],  the  sole  surviving  partner  of  the  said  firm  of  A.  B. 
&Co. 

*  A  sUrviviiig  partner,  in  his  indi-  plaint  that  he  sues  or  is  sued  as  sur- 

vidual  capacity,  is  the  owner  of  a  viving  partner.    Matthews  «.  Steitz,  5 

chose  in  action  belonging  to  the  firm,  N.  Y.  Civ.  Pro.   R.   285;  Farwell  «. 

and  he  may  enforce  the  same  by  an  Davis,  66  Barb.  (N.  Y.)  72.     But  see 

action  in  his  own  name  as  such  with-  to  the  contrary  Heeder  v.  Sayre,  70  N. 

out  joining  the  representative  of  the  Y.  180,  190;  Berolzheimer  v.  Btrauss, 

deceased  partner.    Bernard  v.  Wilcox,  51  N.  Y.  Super.  Ct.  96;  7  N.  Y.  Civ. 

2  Johns.  Cas.  (N.  Y.)  875;  Beach  t.  Pro.   R.   275;  Reese  v.  Kinkhcad,  17 

Hayward,   10   Ohio,  455;   Bassett  ©.  Nev.  447   (dicta  to  the   effect    that, 

Miller,  39  Mich.  138;  and  see  Nehrboss  though  not  necessary,  it  is  the  better 

V.  Bliss,  88  N.  Y.  600;  Quillen  v.  Ar-  practice  to  state  the  surviving  part- 

nold,   12  Nev.   285,   248.     80,  in  an  ner's character);  Browne).  Allen,  85 la. 

action  against  a  surviving  partner,  a  806. 

judgment  against  him  individually  In  such  cases,  however,  it  would 
for  a  partnership  indebtedness  may  be  seem  a  better  rule  that  the  partner- 
satisfied  out  of  the  property  which  he  ship  and  plaintiff's  succession  as  sur- 
obtained  by  virtue  of  survivorship,  viving  partner  should  be  stated,  so 
Roe  p.  Hume,  72  Hun  (N.  Y.),  1;  25  that  defendant  may  know  whom  he  is 
N.  Y.  Supp.  576.  It  has  been  held  called  to  answer.  Yandenhewvel  «. 
not  proper,  therefore,  to  state  either  in  Storrs,  8  Conn.  208;  Holmes  v.  De 
the  caption  or  the  body  of  the  com-  Camp,  1  Johns.  (N.  Y.)  84. 
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XIV.  Public  Officers.* 

78w  By  or  ag^aiziBt  a  Single  Officer  in  his  Official  Capacity. 

[Sustained  in  Kelly  v.  Breusing,  33  Barb.  (N.  Y.)  123,  aflEg.  32 
id.  601.] 


A.  B.,  as  Overseer  of  the  Poor 
of  the  Town  of  ,  County 

of  ,  and  State  of  New 

York   [ar,   if    other    officer, 
giate  proper  tiile\  plaintiff, 

against 

C.  D.  [if  against  a  public  qffir 
eeTy  add  title  of  office  as 
ahove]^  defendant. 

The  plaintiff,  complaining  of  defendant,  alleges : 

I.  That  this  plaintiff  [or,  defendant]  is  the  sole  overseer  of  the 

poor  of  the  town  of  ,  county  of  ,  and  State  of 
New  York  [or,  otJiervyise,  ae  above],  duly  elected,  qualified  and 
acting  as  such.' 

" Mill  ' ~-^ ,    ,^  111  _    J 

'  An  action  by  or  against  a  public  ciently  appears  in  the  body  theieof 

officer,  as  such,  should  generally  be  that  plaintiff  or  defendant  sues  or  is 

brought  in  his  individual  name,  with  sued  in  his  official  capacity.    Sullivan 

the  dtle  of  office  added,  and  not  in  the  9.  Husson,  50  How.  Pr.  (N.  Y.)  475; 

title  of  the  office  only.    N.  Y.  Code  and  see  Watrous  v.  Shear,  25  N.  Y. 

Civ.  Pro.  §  1929;  Paige  v,  Fazackerly,  Weekly  Dig.  164. 

86  Barb.  (N.  Y.)  892;  Horton  v.  Par-  As  to  what  actions  in  the  State  of 

sons,  87  Hun  (N.  Y.),  42;  Agent  of  New*  York  may  be  maintained  by  cer- 

Mount  Pleasant  Prison  v,  Rikerman,  1  tain  county,  town  and  municipal  offi- 

Denio  (N.  Y.),  279;  Board  of  Trustees  cers,  see  N.  Y.  Code  av.  Pro.  S§  1927, 

of  the  Fire  Department,  etc.,  v.  Acker,  1928. 

26  How.  Pr.  (N.  Y.)  268;  Wilde  v.  » An  allegation  of  plaintiff's  or  de- 
Supervisors  of  Columbia,  9  id.  815;  fendant's  official  capacity  is  proper 
Galway  v.  Stimson,  4  Hill  (N.  Y.),  and  might  be  required  on  motion,  if 
186;  Oommissionefs  of  Highways  of  omitted,  though  the  complaint  would 
OortlandtTille  v.  Peck,  5  id.  215.  But  be  good  upon  trial  or  demurrer  with- 
a  complaint  is  not  demurrable  because  out  it,  if  the  fact  that  he  sued  as  such 
of  the  omission  to  state  the  official  officer  otherwise  appears.  Gk)uld  v. 
designation  in  the  caption,  if  it  suffi-  Glass,  19  Barb.  (N.  Y.)  185;  Smith  v. 


62  Abbott's  Forms  of  Pleading. 


79.  By  the  Attorney-General  on  the  Relation  of  a  Person  Having  an 

Interest  in  the  (Question.* 

[N'ame  of  the  courts  etc.] 

■  —  ■  ■    ■  ■  ■-  ,^        ■  - 1  — 

The  People  of  the  State  of  New- 
York  on  the  relation  of  A.  B. 
[or,  and  the  said  A.  B.  indi- 
vidually],^ plaintiffs, 
against 
Y.  Z.,  defendant. 

The  People  of  the  State  of  New  York,  by  M.  N.,  their 
Attorney-General  [or,  A.  B.,  the  individual  plaintiff  above 
named],  complaining  of  the  defendant,  allege : 

I.  That  this  action  is  brought  upon  the  relation  of  the  above- 
named  A.  B. 

Levinus,  8  N.  Y.  447;  Buyce  d.  Buyce,  to  be  joined  with  the  others,  is  waived 
48  Hun  (N.  Y.),  438;  16  N.  Y.  State  unless  taken  by  answer.  N.  Y.  Code 
Rep.  307;  Griggs  v.  Griggs,  66  Barb.  Civ.  Pro.  §  1929. 
(X.  Y.)  287;  aflfd.  in  56  N.  Y.  504;  '  Where  an  action  is  brought  by  the 
Fowler  v.  Westervelt,  17  Abb.  Pr.  (N.  Attorney-General  on  the  relation  or 
Y.)  59^  40  Barb.  (N.  Y.)  374.  But  re-  information  of  a  person  having  an 
covery  cannot  be  had  by  or  against  interest  in  the  question,  the  complaint 
plaintiff  or  defendant  in  his  official  must  allege  and  the  title  of  the  action 
capacity,  if  it  is  neither  alleged  that  must  show  that  the  action  is  brought 
he  is  a  public  officer,  nor  in  any  way  upon  the  relation  of  that  person.  N. 
appears  that  he  sues  or  is  sued  as  such.  Y.  Code  Civ.  Pro,  §  1986.  See  Atty.- 
Boots  v.  Washburn,  79  N.  Y.  207;  Gen.  ex  rel.,  etc.,  tJ.Hunt,  73  N.  C.  24. 
Albro  V.  Rood.  24  Hun  (N.  Y.),  72;  •  Under  the  former  Code  (§434)  it 
Shuler  v.  Myers,  5  Lans.  (N.  Y.)  170;  was  necessary  to  join  the  relator  as  a 
Bonesteel  v.  Garlinghouse,  60  Barb,  party  plaintiff.  People  ex  rel.  Petry 
(N.  Y.)  338.  V.  De  Bevoise,  27  Hun  (N.  Y.).  596; 
'Where  statute  provides  that  a  People  ex  rel.  Crane  t).  Ryder,  12  N.  Y. 
municipal  corporation  may  maintain  433;  People  ex  rel.  Hawes  f .  Walker, 
an  action  relative  to  tlie  duties  of  an  23  Barb.  (N.  Y.)  304;  2  Abb.  Pr.  (N. 
officer  thereof,  such  statute  will  be  Y.)421.  Under  the  Code  of  Civil  Pro- 
construed  as  depriving  the  officer  of  cedure  ^§  1986),  though  not  a  necessary 
the  power  to  bring  the  action  in  his  party,  he  may  be  properly  joined  as  a 
own  name.  Hagadorn  d.  Raux,  72  N.  plaintiff  upon  the  ground  that  he  has 
Y.  583.  an  interest  in  the  subject-matter  of  the 
An  objection  growing  out  of  an  action.  People  ex  rel.  Petry  v.  Dc 
omission  to  join  any  officer  who  ought  Bevoise,  27  Hun  (N.  Y.)  596. 
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XV.  Receivers. 

80.  By  Beceiver  Appointed  Pendixig  Litigation. 

[TiUe  and  corriTnencemeiit  as  ahove.'] 

II.  That  on  the  day  of  ,  18  ,  at  ,  in  an 
acrion  for  diesolntion  of  partnership  [or,  otherwise,  according  to 
fact]  then  pending  in  Court,  wherein  M.  N.  was  plaintiff 
and  O.  P.  was  defendant,  npon  an  application  made  by  said  M. 
X.,  and  by  an  order  duly  made  by  said  court,  tiiis  plaintiff  was 
appointed  receiver  of  the  property  rights  and  assets  of  said  part- 
nership [or,  otherwisey  according  to  order  of  appointment],  includ- 
ing the  property  hereinafter  described. 

III.  [Allege  the  giving  of  bond  after  the  manner  of  Fonn  83.] 

IV.  That  on  day  of  j  18  ,  this  plaintiff  was  duly 
authorized  by  an  order  of  said  Court  to  bring  this  action.^ 

81.  By  Beceiver  of  a  Ck)xporation  Appointed  in  a  Judgment  Creditor's 
Action  for  the  Sequestration  of  Ck>rporate  Property.* 

[Title  of  court  amd  cause,  and  commencement  and  allegation 
of  incorporation  as  in  previous  forms,'] 

II.  That  on  the  day  of  j  18     ,  plaintiff  was 

duly  appointed  receiver  of  all  the  property  and  effects  of  the  said 

Company  by  this  court  in  an  action  brought  therein  by 

one  G.  against  said  company  [upon  a  final  judgment  previously 

recovered  by  him  against  said  company,  under  and  by  virtue  of 


*  OrdiDarily   a    receiver    appointed  688;    Davis  v.  Ladoga  Creiimery  Co., 

pending  an  action  is  merely  a  common-  128  I nd.  223. 

law  receiver  and  has  no  authority  ex-  But  the  statutes  should  be  consulted 

(•cpt  what  is  specially  conferred  upon  to  safely  determine  what  powers  a  re- 

bim  by  the  court  in  the  order.     He  ceiver    pending    an  action    now   has 

cannot  sue  or  be  sued  without  leave  merely  by  virtue  of  his  appointment 

of  court.     80  Barb.  (N.  Y.)  4t<8;  High  as  such.     For  powers  of  a  temporary 

on  Rec.  167;  104  U.S.  126.     Where,  receiverof  a  corporation  in  New  York, 

therefore,   the  allegations  of   a  com-  see  Code  Civ.  Pro.  ^  1788. 

plaint  show   plaintiff    to  be  such  a  As  to  statutory  receivers  and  in- 

receiver,  it  is  demurrable  if  it  fail  to  struct! ng  them,  see  note  in  19  Abb.  N. 

allege  that  he  was  authorized  by  an  C.  (N.  Y.)  859. 

order  of  the  court  to  bring  the  action.  *  N.  Y.  Code  Civ.  Pro.  §  1784,  and 

Buckley  v.  Harrison,  10  Misc.  (N.  Y.)  from  an  unreported  precedent. 
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which  an  execution  against  the  same  had  been  duly  issued  to  the 
sheriff  of  the  county  of  ,  and  by  him  returned  wholly 

unsatisfied],  and  whicli  action  was  brought  upon  said  judgment, 
after  tlie  return  wholly  unsatisfied  of  said  execution,  pursuant  to 
the  statute  in  such  cases  provided ;  and,  among  other  things,  to 
sequestrate  the  property  and  effects  of  said  Company,  and 

for  the  appointment  of  a  receiver  thereof,  to  the  end  tliat  its  prop- 
erty and  effects  might  be  equitably  distributed  among  its  creditors. 

III.  That  on  the  day  of  j  1^  5  s^id  plaintiff 
duly  qualified  as  such  temporary  receiver,  and  duly  executed  and 
filed  with  the  clerk  of  this  court  the  bond  required  of  him  as  such 
temporary  receiver. 

IV.  That  such  proceedings  were  afterwards  had  in  such  action 
that  on  ,  a  final  judgment  was  made  and  entered  therein, 
among  other  things  sequestrating  the  property  of  said 
Company,  and  appointing  said  plaintiff  permanent  receiver  of  its 
property  and  effects,  with  the  usual  power  of  receivers  in  such 
cases,  and  directing  the  distribution.of  its  said  property  and  effects 
among  the  creditors  thereof.  That  said  plaintiff  thereupon  in  all 
respects  duly  qualified  as  such  permanent  receiver  of  said  com- 
pany as  required  by  said  judgment,  and  the  statute  in  such  cases 
made,  and  entered  upon  the  duties  of  his  office  as  such  permanent 
receiver,  and  has  since  discharged  and  now  is  discharging  the 
duties  thereof,  and  has  in  all  respects  duly  compUed  with  all  orders 
of  the  court  respecting  the  filing  of  additional  security  as  such 
permanent  receiver,  and  otherwise. 

V.  [Lea^e  to  sue.] 

VI.  [Cause  of  action.} 

82.  By  TexnpOTary  Receiver  of  a  Corporation  Appointed  Pending  Pro- 
ceedings for  its  Voluntary  Dissolution.^ 

[Under  ^.  Y.  Code  Civ.  Pro.  §§  2419,  2423.] 

[Title,  coimnencementy  etc.,  as  above.} 

II.  That  on  the  day  of  ,  18     ,  at  ,  upon 

application  made  in  a  proceeding  instituted  by  its  trustees  for  the 
voluntary  dissolution  of  the  said  Company,  and  by  an  order 

'  A  lorm  for  a  permanent  receiver  can  be  adapted  without  difficulty. 
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of  the  Court  in  and  for  the  county  of  ,  made  and 

entered  on  said  day,  plaintiff  was  duly  appointed  temporary  receiver 
of  the  property  of  the  said  company. 

III.  [Contintie  as  in previcms  form,]  * 

83.  By  Beoeiver  in  Supplementary  Proceedings.* 
[Title  of  court.'] 


"v 


A.  B.,  as  Receiver  of  the  Prop- 
erty of  C.  D.,  plaintifE, 
against 
T.  Z.,  defendant. 

The  plaintiff,  as  receiver  of  the  property  of  C.  D.,  alleges*. 

I.  [State  cause  of  actio7i  dccruing  to  the  judgment  debtor .] ' 

II.  That  on  or  about  the  day  of  ,  one  O.  P.  recov- 
ered judgment  against  said  C.  D.,  in  the  Court,  for  the 
snm  of         dollars ;  that  the  judgment  was  on  the  day  of 

duly  tiled  and  docketed  in  the  office  of  the  clerk  of  the  ' 

^  Such  receiver  has  statutory  author-  trand,   94  N.   Y.   31 ;   Manderville  «. 

ity  to  sue,  and  previous  authority  so  Avery,  124  id.  376. 

to  do  will  only  affect  his  liability  for  Plaintiff's  appointment  by  order  of 

costs.    Code  Civ.  Pro.  §§  788,  2423.  court,  and  the  time  and  place,  should 

*  This  f  onn  is  adapted  for  use  under  be  averred.  Alleging  that  he  was  duly 
the  New  York  Code,  and  is  sustained  appointed  on  such  a  day  is  not  suffl- 
by  Campbell  v.  Foster.  86  N.  Y.  861,  cient.  White  t>.  Low,  7  Barb.  (N.  Y.) 
revcreing  16  How.  Pr.  (N.  Y.)  275.  204;  GiUet  c.  Fairchild,  4  Den.  (N.  Y.) 
As  the  receiver's  title  to  the  debtor's  80;  Bangs  i?.  Mcintosh,  23  Barb.  (N. 
property,  under  this  proceeding,  is  Y.)  591.  Describing  himself  as  "  hav- 
pnrely  statutory,  care  must  be  taken  ing  been  duly  appointed  receiver,  etc., 
to  adapt  this  form,  when  used  in  and  bring  this  suit  by  order  of  the 
another  State,  so  as  to  cover  any  dif-  Supreme  Court,"  is  not  sufficient  on 
fering  provision.  The  form  finds  demurrer.  Day  ton  v.  Connah.  18  How. 
further  sanction  in:  Rockwell  «.  Mer-  Pr.  (N.  Y.)  826. 
wId.  45  N.  Y.  166;  Payne  «.  Becker,  If,  however,  the  action  is  upon  a 
87  id.  153;  Manley  v.  Bassiga,  18  Hun  contract  made  with  the  plaintiff  as 
(N.  Y.),  288;  Cheney  «.  Pisk.  22  How.  receiver,  it  is  not  necessary  for  him  to 
Pr.  (N.  Y.)  236;  and  see  Scroggs  t?.  set  forth  his  appointment,  but  he  may 
Wmer,  66  Barb.  (N.  Y.)  505;  Camp-  sue  simply  describing  himself  as  re- 
bell  t.  Poster,  85  N.  Y.  361;  Matter  of  celver.  White  p.  Joy,  13  N.  Y.  83. 
Conner,  47  N.  Y.  St.  Rep.  415;  19  N.  '  Assuming  that  the  action  seeks  to 
T.  Snpp.  971;  do  well  «.  Church,  7  enforce  a  property  right  of  the  judg. 
Abb.  Pr.  (N.  Y.)  206;  Wright  «.  No8-  ment  debtor.    Should  the  action  be  in 

9 
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county  of  ,  where  said  judgment  debtor  then  resided  and 

still  resides ;  *  that  an  execution  against  the  property  of  said  judg- 
ment debtor  was  thereupon  issued  to  the  sheriff  of  said  county^ 
which  execution  has  been  returned  by  said  sheriff  wholly  unsat- 
isfied, and  that  said  judgment  is  now  wholly  unpaid. 

III.  That  on  the  day  of  ,  upon  the  application 
of  said  O.  P.  in  proceedings  supplementary  to  execution,  and  by 
an  order  on  that  day  duly  made  by  Hon.  ,  one  of  the 
justices  of  the  Court,  tliis  plaintiff  was  duly  appointed 
receiver  of  the  property  of  said  C.  D. ;  that  said  order  was  on 
the            day  of                duly  filed  with  the  clerk  of  said  county. 

IV.  That  thereafter,  and  before  the  commencement  of  this 
action,  plaintiff  gave  the  bond  required  by  said  order ;  that  said 
bond  was  approved  by  the  said  justice,  and  is,  with  such  approval 
thereon,  on  file  in  the  said  Court  and  was  so  filed  prior 
to  the  commencement  of  this  action. 

V.  That  this  plaintiff  was  duly  authorized  to  commence  this 
suit  by  an  order  of  the  Court  duly  made  and  entered  on 
the                day  of                .' 

84.  By  Foreign  Beceiver  of  Foreign  Ck)rporation  Seeking  to  Beduce 
to  Possession  the  Assets  of  the  Corporation  in  This  State. 

[Complaint  sustained  in  Mabon  v.  Ongley  Electric 'Company, 
24  N.  Y.  App.  Div.  41.f 

I.  That  the  defendant  is  a  New  Jersey  corporation,  organized  in 

,18    ,  for  the  manufacture  and  sale  of  electrical  and 

mechanical  devices  and  appliances,  and  for  the  purchase  and  sale  of 

patents  therefor ;  that  said  corporation  has  a  factory  and  office  in 

replevin,  allege  here   the    judgment  be  brought  to  reach  the  debtor's  realty 

debtor's  ownership,  as  of  the  time  of  lying  in  another  county,  allege,  also, 

plaintiff's  appointment,  etc.  the  filing  of  a  certified  copy  of  such 

*  This  allegation  of  residence  and  the  order  in  the  latter  county.    §  2468; 

subsequent  allegation  as  to  the  filing  Dubois  r.  Cassidy,  75  N.  Y.  298. 

of  the  order  of  appointment  is  in  com-  '  Leave  to  sue  is  not  a  part  of  the 

pliancc  with  the  Code  of  Civil  Proced-  right  of  action  and  need  not  be  averred, 

ure  (§  2468),  and  although  their  omis-  but  it  should  be  obtained  to  protect 

sion  may  not  render  the  complaint  bad  the  individual  from  costs, 

on  demurrer  (Campbell  f.  Foster,  35  'It  was  stated  in  this  case  that  a  re- 

N.  Y.  361),  it  is  deemed  safer  to  show  ceiver  of  a  foreign    corporation,    in 

such  compliance.    Should  the  action  whom  has  become  vested  its  property 
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the  State  of  New' Jersey,  "bnt  has  its  principal  office  in  the  city  of 
Xew  York,  and  transacts  its  principal  business,  other  than  manu- 
facturing, in  the  State  of  New  York. 

IL^That  in  >  18    ,  the  Court  of  Chancery,  in  the  State 

of  New  Jersey,  in  an  action  wherein  H.  and  D.  were  complain- 
ants, and  the  defendant  herein  was  defendant,  made  a  decree^ 
appointing  the  plaintiff  herein,  receiver  for  the  defendant,  an 
insolvent  corporation,  with  full  power  to  demand,  sue  for,  collect 
and  receive,  and  take  into  his  possession  all  the  property,  effects 
and  choses  in  action  of  the  defendant,  and  enjoining  and  restrain- 
ing the  officers  and  agents  of  the  defendant  from  dealing  or  inter- 
fering with  the  same ;  that  the  plaintiff  has  dnly  qualified  and  is 
such  receiver. 

III.  That  plaintiff  has  taken  possession  of  all  the  property  and 
assets  of  the  defendant,  in  the  State  of  New  Jersey,  but  has  been 
unable  to  obtain  the  books  of  record  or  any  papers  of  the  defend- 
ant, and  has  had  no  opportunity  to  inspect  the  same ;  that  such 
books  and  papers  are  in  the  possession  of  some  one  or  more  direct- 
ors of  the  defendant,  in  the  State  of  New  York,  all  of  said 
directors  being  residents  of  the  State  of  New  York,  and  not  per- 
sonally within  the  jurisdiction  of  the  courts  of  New  Jersey. 

by  Tiitue  of  the  decree  of  a  foreign  ested  in  such  property  need  protec- 

oouit  of  competent  Jurisdiction,  will  tion,  ttat  fact  must  be  made  to  ap- 

be  permitted  to  sue  in  the  courts  of  pear  by  answer, 

this  State  regarding  property  or  prop-  AUo,  Tield,  that  the  cause  of  action 

erty  rights  of  said  corporation  situated  arose  within  this  State,  within   the 

in  this  State,  where  the  right  sought  to  meaning  of  subdivision  8  of  §  1780  of 

be  established  Is  not  in  conflict  with  the  Code  of  Civil  Procedure,  where 

the  lights  of  domestic  creditors.  the  object  of  the  action  is  to  secure 

Aetordinffllf,    held,  upon  demurrer,  possession  of  the  books,  papers  and 

that  the  receiver  appointed  by   the  property  of  the  corporation,    which 

foreign  court  would  be  permitted  to  are  all  within  this  State  and  withheld 

bring  this  action  in  a  court  of  the  from  the  plaintiff's  possession,  and  to 

State  of  New  York,  the  purpose  of  procure  the  appointment  here  of  an 

which  was  to  obtain  a  decree  entitling  ancillary  receiver  for  the  purpose  of 

him,  as  such  receiver,  to  the  possession  receiving,  holding  and  preserving  the 

of  the  property  in  this  State  of  said  same,  and  the  right  to  maintain  and 

corporation  —  the  appointment  of   a  the  necessity  for  bringing  Ihe  action 

local  temporary  receiver  being  prayed  grew  out  of  the  fact  solely  that  such 

for  to  take  possession  of  and  hold  the  books,  papers  and  property  were  with- 

property  pendente  lite — and  that  if  the  held  from  the  plaintiff  in  this  State, 
lights  of  creditors,  or  others,  inter- 


68  Abbott's  Fosms  of  PLSADnro. 

lY.  That  the  defendant  has  other  property  and  assets  in  the 
State  of  New  York,  in  the  possession  or  control  of  said  directors, 
the  exact  nature,  amount  and  value  of  which  property  and  assets 
the  plaintiff  cannot  ascertain;  that  among  such  property  and 
assets  were  promissory  notes,  amounting  in  the  aggregate  to 
dollars,  made  by  said  H.  and  D.  to  the  defendant,  which  are 
overdue  and  unpaid ;  that  such  notes  are  covered  by  an  attach- 
ment, issued  in  this  State  in  an  action  wherein  a  judgment  has 
been  recovered  for  the  sum  of  dollars,  and  that  execution  is 

liable  to  be  levied  upon  said  notes,  and,  if  the  notes  ai*e  collected  in 
full,  there  will  be  a  surplus  arising  therefrom,  after  the  satisfac- 
tion of  the  judgment,  which  will  belong  to  the  defendant  herein. 

Y.  That,  by  reason  of  the  premises,  it  will  be  impracticable  for 
the  plaintiff  properly  to  perform  his  duties  as  receiver  and  to 
ascertain,  collect  and  take  possession  of  the  property  and  assets  of 
defendant  in  this  State,  unless  a  receiver  shall  be  appointed  here 
in  aid  of  the  plaintiff  to  collect  and  receive  the  property  and 
assets  of  the  defendant  within  this  State,  and  to  hold  the  same  until 
the  rights  thereto  of  all  the  parties  in  interest  shall  be  determined 
and  the  disposition  thereof  directed  by  the  courts  of  this  State. 

Whbbefobe,  plaintiff  demands  judgment  that  the  defendant, 
its  officers,  agents  and  servants,  turn  over  to  the  plaintiff,  as 
receiver,  the  property  and  assets  of  the  defendant;  that  pending 
the  action  a  receiver  be  appointed  to  take,  recover  and  hold  pos- 
session of  such  assets  and  to  preserve  the  same ;  that  the  defend- 
ants, its  officers,  agents  and  servants  be  restrained  from  selling, 
disposing  of  or  interfering  with  such  property  and  assets  except 
to  turn  the  same  over  to  the  receiver  appointed  herein,  and  that 
the  plaintiff  have  such  other  relief  as  might  be  proper. 

XVI.  Stockholders. 

85.  Allegation  in  Action  in  a  State  Ck)tirt,  Brought  by  a  Stockholder, 
Suing  in  the  Interest  of  the  Ck)rporation  Because  the  Directors  will 
not  Sue  or  are  Themselves  Implicated.' 

That  plaintiff  is  a  stockholder  in  defendant  company. 
Instate  reason  J^ar  suing y  as  thus^  : 

>  To  enable  a  stockholder  in  a  cor-  in  his  own  name  a  suit  founded  on  a 
poration  to  sustain  in  a  court  of  equity   right  of  action  existing  in  the  corpo- 
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That  the  directors  of  said  defendant  company^  though  requested 
bj  this  plaintiff  so  to  do,  have  refused  and  neglected^  to  take 
action  or  to  institute  proceedings  to  [state  hriejh/  the  relief  sought 
ly  present  action].* 

[Ory  That  the  defendants,  U.  V.,  W.  X.  and  Y.  Z.,  constitute 
a  majority  of  the  board  of  directors  of  defendant  company  and 
are  in  control  thereof,  and  without  their  consent  or  direction  this 
action  cannot  be  brought  by  the  defendant  company.]^ 

{Allege  the  caitse  of  action  as  though  the  company  were  prose- 
eating  //.]* 

ration  itself,  there  must  exist  as  a  cannot  control  the  discretion  of  direct- 
foundation  for  the  suit ''some  action  ors  in  hringing  such  suit,  that  the 
or  threatened  action  of  the  managing  remedy  of  refusing  to  re-elect  them 
board  of  directors  or  trustees  of  the  involves  delay,  etc.,  have  settled  the 
corporation  which  is  beyond  the  au-  rule  that  the  stockholders'  request  to 
thority  conferred  on  them  by  their  the  corporate  directors  to  institute  the 
charter  or  other  source  of  organiza-  suit  is  sufficient.  Cook's  Stockhold- 
tion,  or  such  a  fraudulent  transaction   ers,  §  740. 

completed  or  contemplated  by  the  act-  The  rule,  however,  is  different  in 
ing  managers  in  connection  with  some  the  Federal  court  (see  next  form  and 
other  party,  or  among  themselves,  or  cases  cited),  also  in  South  Carolina, 
with  other  shareholders,  as  will  result  Latimer  x,  Danville  R.  Co.,  (So.  Car. 
in  serious  injury  to  the  corporation  as  1898)  17  S.  E.  Hep.  258. 
totheinterestsof  other  shareholders,  or  *  If  mere  neglect  be  charged,  the 
where  the  board  of  directors  or  a  ma-  time  of  request  should  be  alleged  so 
Jority  of  them  arc  acting  for  their  own  that  it  may  appear  to  amount  to  re- 
int«rest  in  a  manner  destructive  of  the  fusal.  Leslie  r.  Lorillard,  81  Hun 
corporation  itself  or  of  the  righta  of  (N.  Y.),  805. 

the  other  shareholders."  Milleb,  J.,  *  Supported  by  Gray  v.  N.  Y.  <&  S. 
hi  Hawes  v.  Oakland,  104  U.  8.  450;  8.  Co.,  8  Hun  (N.  Y),  883.  Such 
cited  and  approved  in  Leslie  v.  Loril-  refusal  is  an  essential  element  oi*  the 
lard,  110  N.  Y.  520.  cause  of  action.     Greaves  v.  Gouge, 

There  has  been  considerable  dis-  69  N.  Y.  154;  Boyd  v.  Sims,  (Tenn. 
CQSsion  as  to  whether  the  stockholder,  1889)  11  S.  W.  Rep.  948;  8  Pickle,  771; 
in  addition  to  his  request  to  corporate  Hulton  v.  New  Castle,  etc.,  Ry.  Co., 
officers  to  institute  the  suit,  should  not  188  Pa.  St.  Ill;  20  Atl.  Rep.  987,  un- 
also  be  required  to  attempt  to  induce  less  excused  by  other  defendants' 
the  stockholders,  in  meeting  assem-  control  of  corporation.  (See  next 
bled,  to  take  action  by  directing  the  note.) 

directors  to  bring  the  suit  or  by  refus-  •  Anderton  v.  Wolf,  41  Hun  (N.  Y.), 
ing  to  re-elect  them  at  the  next  elec-  571 ;  Brinckerhoff  v.  Bostwick,  88  N. 
tion.  The  fact,  however,  that  the  Y.  52;  Barr  «.  Erie  R.  R.  Co.,  96  id. 
stockholders   in    meeting   assembled  444;  125  id.  268;  Steiner  «.  Parsons, 

*  Whitney    f>.   Fairbanks,   54   Fed.  Rep.  985. 
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86.  The  Same,  in  United  States  Ck)uxt. 

[Kequired  by  U.  S.  Eq.  Kule  94 ;  and  sustained  by  Qnincy  v. 
Steele,  120  U.S.  241.] 

[Title  and  address  of  hill  as  in  Form  66,  under  U.  S.  Eq, 
Rule  20,  adding  "  as  well  for  himself  as  for  other  stockholders 
similarly  situated."] 

That  yonr  orator  was,  at  the  time  of  the  transactions  herein- 
after complained  of,  and  now  is,  a  stockholder  of  the  said  com- 
pany, \oT^  that  since  the  transactions  hereinafter  complained  of, 
your  orator  has  become  a  stockholder  of  the  said  company  and 
his  shares  have  devolved  on  him  by  operation  of  law,  stating  how\ 

That  this  suit  is  not  a  collusive  one  to  confer  on  a  court  of  tlie 
United  States  jurisdiction  of  a  case  of  which  it  would  not  other- 
wise have  cognizance. 

{Here  set  forth  with  pa/rticularity^  including  time  andplace^ 
his  efforts  to  secure  action  hy  the  corporation^  hoth  through 
directors  amd  stockholders^  and  the  causes  of  his  failure,']  ^ 

(Ala.  1893)  13  So.  Rep.  771;  Wallaces,  ton  Press  Co.,  62  Fed.  Rep.  611;  Swope 
Lincoln  Bank,  (Tenn.  1891)  15  S.  W.  v.  Villard,  61  id.  417.  Where,  in  ad- 
Elep.  448.  Where  the  individual  de-  dltion  to  the  fact  that  the  directors 
fendants  are  in  control  of  the  corpora-  were  implicated,  and  with  an  abetting 
tion  it  is  a  needless  ceremony  to  re-  stockholder  controlled  seven-tenths  of 
quest  them  to  bring  the  action  in  its  the  company's  stock,  it  was  alleged 
name.  Heath  v.  Erie  R.  R.  Co.,  8  that  they  had  procured  a  stockholders^ 
Blatchf.  (U.  S.)  347 ;  Brewster  v.  vote  authorizing  their  wrongful  a<^ts. 
Hatch,  10  Abb.  N.  C.  (N.  Y.)  400;  the  bill  was  upheld,  although  it  failed 
Hannerly  v.  Standard  Theatre  Co.,  to  allege  an  appeal  by  compUiinant  to 
(Mo.  1892)  19  S.  W.  Rep.  82.  And  the  directors  and  stockholders.  Ban- 
where  the  directors  are  shown  to  rep-  v.  Pittsburgh  Plate  Glass  Co.,  40  F«i. 
resent  interests  adverse  to  the  plain-  Rep.  412.  But  where  the  act  sought 
tiff,  and  it  is  alleged  they  are  acting  to  be  restrained  is  between  two  corpor- 
in  furtherance  of  the  adverse  inter-  ations,  identity  of  their  directors  does 
ests,  no  request  need  be  made  or  not  excuse  neglect  to  appeal  to  the 
averred.  stockholders.     Squair  v.  Lock  wood,  52 

» Central  R.  Co.  of  N.  J. «',  Mills,  113  Fed.  Rep.   729.     And  see  chapter  in 
U.  S.  249;  Dimpfell  tJ.  Ohio,  etc.,  R.   vol.  II,  of  Complaints  in  Actions  by 
Co.,   110  id.  209;  Hawes  «.  Oakland,    Stockholders. 
104  id.  450;  Ranger  v.  Champion  Cot- 
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I.  Money  Lent. 

87.  Lender  against  Borrower. 

1.  That  on  or  about  the  day  of  ,  18     , 

at  the  city  of  ,^   the  plaintiff  loaned  to   the   defend- 

'  The  language  of  the  books  is  that  with  respect  to  the  details  of  the  fact 
every  material  fact  must  be  stated  with  alleged,  sufficient  to  distinguish  it 
certainty;  and  this  means  particularity   from  any  other  similar  fact.    For  in- 

10 
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ant^  the  sum  of  dollars,  which  defendant  promised 

to  repay'  [with  interest]  upon  demand^  [or,  on  the  day 
of                18     .] 

stance,  in  the  above  form,  the  state-  denied  that  he  ever  borrowed  any 
men t  of  the  time  and  the  place  of  mak-  money  from  the  plaintiff  at  the  city 
ing  the  alleged  loan  could  not  be  named,  his  answer  would  be  frivolous, 
omitted  without  rendering  the  allega-  Under  the  old  practice,  it  was  cus- 
tion  uncertain  according  to  the  use  of  tomary  to  state  incidents  of  time,  place, 
that  term  at  common  law,  since  it  quantity,  etc.,  under  a  wck/tcci, — e.g., 
would  not  then  fully  describe  the  **  that  heretofore,  viz.,"  as  it  had  been 
transaction  it  had  reference  to.  The  said  by  good  authorities  that  the  omis- 
details  which  were  thus  held  essential  sion  of  a  videlicet  will  render  it  neces- 
to  be  stated  are.  however,  in  themselves  sary  to  prove  such  matter  precisely  as 
often  immaterial, —  that  is,  matters  of  laid,  even  though  it  was  immaterial, 
description  merely,  for  the  purpose  of  But  even  then  the  better  opinion  was, 
identification,  and  not  matters  of  sub-  that  the  use  of  a  videlicet  did  not  make 
stance  which  may  afford  ground  for  an  that  immaterial  which  would  other- 
issue.  If,  for  instance,  the  defendant  wise  have  been  material;  and  on  the 
should  answer  in  this  case,  that  he  other  hand,  that  the  omission  of  the 

*  Wherever  a  request  is  essential  to  Hoeflinger  v.  Wells,  (Wis.  1879)  8  N. 

the  defendant's  liability,  it  must  be  W.  Rep.  589;  see  Abb.  Tr.  Ev..  tit. 

averred.     Spear  v.  Downing,  84  Barb.  Partners. 

(N.  Y.)  522;  12  Abb.  Pr.  437.  •  Representations  made  to  induce  the 

Mr.  Greenleaf  states  that  a  request  loan  may  be  admissible  under  this  al- 
ls material  to  be  proved  in  this  action  legation,  as  part  of  the  resgestcB;  but 
(2  Greenl.  on  Ev.  98,  §  107);  but  we  if  intended  to  rely  upon  them  and  their 
omit  the  separate  statement,  '*at  his  falsity  as  a  ground  of  recovery,  they 
request,"  upon  the  authority  of  the  must  be  alleged  in  order  to  avail  for 
case  of  Victors  v.  Davis  (1  Dowl.  &  L.  that  purpose.  Nelson  v.  Hyde,  66 
984).  Upon  principle,  it  seems  un-  Barb.  (N.  Y.)  69.  And  if  alleged, 
necessary  to  aver  request  in  an  action  plaintiff,  under  New  York  Code  of 
for  money  lent,  for  the  reason  that  a  Civil  Procedure  (§  549,  subd.  4),  will 
request  is  implied  in  the  very  idea  of  a  fail  if  he  does  not  prove  them, 
loan,  although  it  is  necessary  to  prove  ^It  is  not  necessary  to  state  when 
a  request  in  order  to  constitute  a  loan,  the  debt  was  to  be  repaid  except  for 
And  see  Brown  v.  Gamier  (6  Taunt,  the  purpose  of  fixing  a  date  for  inter- 
889;  1  Eng.  Com.  L.  R.  421),  where  it  est.  The  presumption  of  law  is  that  it 
was  held  that  "hired"  implies  a  re-  was  to  be  paid  immediately.  Peets  t?. 
quest;  and  Emery  t.  Fell  (2  T.  R.  28),  Bratt,  6  Barb.  (N.  Y.)  662.  Nor  is  it 
and  Glenny  t'.  IIitchins(2  Code  R.  [N.  necessary  to  show  that  the  debt  had 
Y.]  56;  4  How.  Pr.  [N.  Y.]  98),  where  become  payable  at  the  commencement 
it  was  held  that  "sold  and  delivered"  of  the  action.  K  it  had  not,  that  'a 
imply  a  request.  Where  the  loan  was  matter  of  defense,  to  be  set  up  in  the 
to  a  firm,  but  a  note  of  one  partner  answer.  8mith  r.  Holmes,  19  N.  Y. 
taken  as  evidence  thereof,  it  is  better  271;  Maynard  v.  Talcott,  11  Barb.  569. 
to  allege  the  loan  to  the  firm  simply. 
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II.  That  \if  demand  was  necessary  and  has  been  made,  insert] 

thereafter  and  before  this  action  [or,  on  or  about  the                day 

of  ,  18  ],^  the  plaintiff  duly  demanded '  payment  of  the 
same  from  the  defendant,  but  no  part  thereof  has  been  paid '  [or, 
if  any  payments  have  been  made,  no  part  thereof  has  been  paid, 
except  —  staie  briefly  the  total  of  payments'],^  and  the  defendant 

fidelicet  did  not  make  that  material  Castro  v.  Wetmore,  16  Cal.  379.)    This 

which  would  otherwise  have  been  im-  is  a  simple  and  convenient  rule.    The 

material.     1  Chit.  PI.  277,  note  m,  and  pleader  must  allege  the  material  facts, 

cases   there  cited;  2  Campb.  807;  1  and  the  mere  circumstances  of  time 

Saund.  170,  note  2;  Vail  v.  Lewis.  4  and  place  need  not  bo  stated  except 

Johns.  (N.  Y.)  450;   Gleason  «.  Mc-  where  the  omission  would  leave  the 

Vickar,  7  Cow.  (N.  Y.)  42;  Ladue  v.  pleading  such  "that  the  precise mean- 

Ladue.  16  Verm.  189.     N.  Y.  Code  ing  or  application  thereof  is  not  appar- 

Civ.  Pro.  g  546  provides  that  *'when  ent;"  and  even  in  such  case  a  demurrer 

one  or  more  denials  or  allegations  of  a  ought  not  to  be  sustained,   but  the 

pleading  are  so  indefinite  and  uncer-  party  aggrieved  by  the  uncertainty 

tain  that  the  precise  meaning  or  ap-  must  move  to  compel  an  amendment, 

plication  thereof  is  not  apparent,  the  There  seems  no  reason  for  using  the 

court  may  require  the  pleading  to  be  videlicet   under  the  Code,   except  as 

made  more  definite  and  certain,  by  sometimes  a  concise  way  of  indicating 

amendment."  a  lack  of  positive  knowledge  respecting 

It  may  be  said  thiit  in  general  under  the  time,  sum  or  name  mentioned. 
the  new  practice  both  in  England  and  *  The  time  of  demand  will  only  be 
in  this  country,  the  common-law  rule,  material  where  interest  commences  to 
that  time  and  place  must  be  averred  of  run  therefrom,  or  where  the  loan  was 
every  material  or  traversable  fact,  is  repayable  a  specified  time  after  de- 
abrogated.  If  time,  in  itself,  is  mate-  mand.  Under  an  express  stipulation 
rial  it  ought  to  be  stated;  but  where  for  demand,  either  at  a  particular  place 
the  only  miiteriality  of  it  is  to  show  or  a  specified  time,  before  payment 
that  one  fact  occurred  after  another  should  be  obligatory,  demand  may  be 
one,  it  is  sufficient  to  state  that  the  one  necessary. 

was  subsequent.  And  where  the  allega-  'Where  a  special  request  is  neces- 

tion  of  time  is  wholly  omitted,  if  the  saiy  to  be  averred,  the  general  allega- 

ad  verse  party  is  really  embarrassed  he  tion  of ' '  though  often  requested  "  is  not 

may  move  to  have  the  pleading  made  enough.    Bush  v.  Stevens,  24  Wend. 

more  definite  and  certain  on  showing  (N.  Y.)  256;  Whitton  v.  Whitton,  38  N. 

how  he  is  prejudiced.    When,  how-  H.  127. 

ever,  the  precise  time  is  material  to  be  '  The  allegation  of  non-payment  is 

proved,  for  instance  in  the  case  of  a  usual,  and  seems  essential,  under  Lent 

notice  of  demand  and  non-payment  of  v.  Mass.,  etc.,  Ry.  Co.,  130  N.  Y.  504, 

the  note  to  charge  the  indorser,  or  in  and  a  part  of  plaintiff's  prima  facie 

the  case  of  the  period  for  which  al-  case.     Cochran  v.  Reich.  91  Hun  (N. 

kged  usurious  interest  is  reserved,  it  Y.),  440. 

most  be  stated,  and  truly  stated.    (See,  ^The  plaintiff  need  not  state  pay- 

abo,  on  this  subject.  Swan  on  PI.  138;  ments  made  on  account  of  the  cbiim  Id 
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* 

is  now  justly  indebted  therefor  to  this  plaintiff  in  the  snm  of 
dollars,  with  interest,  from  the  day  of  , 

18      \if  it  was  to  he  repaid  on  demandy  this  wiU  be  the  day  of 
demand].* 

Wherefobb  [etc.y  demand  of  Judffm^enf]. 

88.  The  Same,  on  an  Account.^ 

I.  That  on  or  about  the         day  of  ,  18     ,  at  the  city 

of  ,*  the  defendant  was  indebted  to  plaintiff  in  the  sum 

of  dollars  on  an  account*  for  money  lent  by  plaintiff  to 

suit,  but  may  declare  upon  the  original   count  mentioned  were  made.     Emery 
cause  of  action  entire,  and  leave  de-   v.  Fell,  2  T.  R.  28. 
fendant  to  show  his  payments  by  way       '  We  think  the  practitioner  should 
of  defense.    The  spirit  of  the  Code,   be  somewhat  cautious  how  he  employs 
however,  requires  parties  always  to  this  general  form  of  complaint,   ex- 
plead  truthfully;  and  there  is  a  neces-   ccpt  in  cases  where  the  items  of  the 
sity  to  do  so,  where  the  complaint  is  to   claim  are  embraced  in  an    account, 
be  verified.     It  is  usual  to  deny  pay-   The  case  of  Allen  v,  Patterson,  7  N. 
ment  before  suit  brought;  and  he  can-   Y.  476,  decided  simply  thhtfi  dernuTrer, 
not  do  this  under  oath,  as  to  the  whole  on  the  ground  that  the  complaint  did 
claim,  where  part  payments  have  been   not  state  facts  sufficient  to  constitute 
made.    In  such  case  he  should  briefly   a  cause  of  action,  would  not  lie  to  a 
state  what  amount  has  been  paid,  not  complaint  merely  alleging  "that  the 
because  it  is  necessary  to  anticipate  defendant  is  indebted  to  the  plaintiffs 
the  defense,  or  to  state  the  payments  in  the  sum  of,  etc.,  on  an  account, 
as  entering  into  the  statement  of  his  etc."    But  the    question    whether    a 
cause  of  action,  for  it  is  not  (Van  De*   motion  against  this  complaint,  on  the 
mark  v.  Van  Demark,  18  How.  Pr.  [N.    ground  that  it  was  indefinite  and  un- 
Y.]  372;  Giles  v,  Betts,  15  Abb.  Pr.    certain,  would  lie.  was  left  wholly  un- 
[N.  Y.]  285),  but  to  enable  him  to   touched.    That  question  was  presented 
deny  payment  as  to  the  balance;  and   in  Cudlipp  f.  Whipple,  1  Abb.  Pr.  (N. 
to  prevent  defendant  from  answering.    Y.)  106,  which  was  an  action  by  as- 
But   defendant,    under   a   complaint  signees  of  a  demand  upon  an  account, 
framed  to  recover  a  balance  due,  may   The  allegations  of  the  complaint  in 
prove  payments  under  a  general  de-   relation  to  the  demand  were,  ''that 
nial.     Quin  t.  Lloyd,  41  N.  Y.  349.        the  defendant  was  indebted,  etc.,  in 
*  This  form  finds  support  in  Allen  the  sum  of,  etc.,  being  a  balance  of  an 
V.  Patterson,  7  N.  Y.  476;  Freeborn   account  due  from  said  defendant  to 
9.    Glazier,   10   Cal.    837;  Moffett  v.    said  W..  on  an  account  for  money  lent 
Sackett,  18  N.  Y.  552;  Hentz  c.  Miner,   by  said  W.  to  said  defendant,  and  for 
18  N.  Y.  Supp.  880;  46  N.  Y.  State  money  paid,  laid  out  and  expended  by 
Rep.  636.  said  W.  to  and  for  the  use  of  said  de- 

'  This  is  a  sufficient  statement  of  the   fendant,  and  by  his  request.*'    On  de- 
place  where  the  payments  in  the  ac-   fendant's  motion  to  make  the  com- 
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aaid  defendant  [as  more  fnllj  appears  by  Schedule  A  hereto 
annexed  and  made  a  part  of  this  complaint].^ 

n.  \_As  in  jprecedmff  form,] 

Wherefore  [etc.j  demand  of  Jvdffment']. 

80.  The  Same,  Where  Note  wa«  GivezL' 

[As  in  Form  87  to  the  *.] 

That  said  loan  was  evidenced  by  a  promissory  note  for 
dollars  made  by  said  defendant  to  the  plaintiif,  dated  ,  18    , 

and  payable  month  after  date,  which  note  has  not  been 

paid  [or  any  part  thereof],  although  the  same  has  become  due  and 
payable,  and  the  same  has  ever  since  been  and  is  now  in  the  pos- 
session of  this  plaintiff,  who  is  ready  and  willing  and  hereby 

plaint  more  definite  and  certain,  the  An  account  for  various  items  may 

court  held  that  the  action  being  upon  be  alleged  as  a  single  cause  of  action, 

an   account  the  remedy    of   defend-  though  the  items  accrued  at  different 

ant  for  any  lack  of  fullness  in  details  times,  and  an  averment  of  a  promise 

furnished  by  the  complaint,  was  not  is  not  necessary  in  order  to  avoid  the 

by  motion,  as  sought,  but  by  demand-  objection  of  duplicity,  but  is  redund- 

ing  a  copy  of  the  account  referred  to,  ant.    Dows  v.  Hotchkiss,  10  N.   Y. 

under  the  provisions  of  section  158  of  Leg.  Obs.  281.    We  regard  this  as  the 

Uie  Code.    Now  Code  Civ.  Pro.  §581.  true  rule,  and  it  is  further  supported 

Neither  of  these  cases  is  authority  by  the  cases  above  cited,  though  the 

for  the  position  that  this  form  is  suffi-  contrary  was  held  in  Aconn  v.  Ameri- 

dently  definite  and  certain  in  an  action  can  Mineral  Co.,  11  How.  Pr.  (N.  Y.) 

not  upon  an  account.    And  the  result  24. 

of  the  cases  would  seem  to  be,  that  ^  The  usual  practice  is  to  annex  the 

where  the  action  is  not  on  an  account,  items  of  his  account,  although  the  N. 

this  complaint  may  be  obnoxious  to  a  Y.  Code  (§  681)  provides  that  it  is  not 

I  motion  to  make  it  more  definite  and  necessary  to  set  forth  the  items,  but  if 

certain,  if  defendant  is  prejudiced  by  not  annexed  the  section  also  provides 

its   want   of   particularity.     £no    «.  the  defendant  may  demand  them,  and 

Woodward,  4N.  Y.  249;  Blanchard  v.  the  demand  must  be  obeyed;  if  not 

Strait,  8  How.  Pr.  (N.  Y.)  88;  Wood  complied  with,  defendant  is  entitled 

•.  Anthony,  9  id.  78;  Chesborough  «.  to  an  order  precluding  plaintiff  from 

N.  Y.  &  Erie  R.  R.  Co.,  18  id.  557;  giving  evidence  to  establish  the  items. 

Orabam  «.  Camman,  Id.  800;  HaU  «.  Gebhard  «.  Parker,  120  N.  Y.  88. 

Soathmayd,  16  Barb.  (N.  Y.)  82.    But  '  Plaintiff  may  charge  the  loan  as 

ft  is  not  necessarily  obnoxious  to  such  his  cause  of  action,  using  the  note 

a  motion.     Adanas  v.  Hoi  ley,  12  How.  merely  as  evidence,  under  the  familiar 

Pr.  (N.  Y.)  826;  Dows  «.  Hotchkiss,  rule  that  the  dishonor  of  commercial 

10  N.  Y.  Leg.  Ob«.  281.  paper  revives  the  antecedent  debt. 
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offers  to  deliver  the  same  up  to  the  defendant  upon  the  trial  of 
this  action.^ 

Wherefore  [etCy  demand  of  judgmeni], 

90.  Ck)mplaizit  by  Pledgee  of  Stock  for  Excess  of  Loan  Over  Price 

Realized  on  Sale.* 

That  on  or  about  ,18     ,  the  plaintiff  loaned  to  defend- 

ant the  sum  of  dollars,  taking  as  security  therefor 

shares  of  the  capital  stock  of  the  Company  ;  that  on  , 

18     ,  said  stock  was  duly  sold,  and  the  plaintiff  received  therefor 
the  sum  of  dollars,  with  which  the  defendant  is  entitled  to 

be  credited  on  account  of  said  loan  ;  that  the  amount  owing  to 
the  plaintiff  by  the  defendant  on  ?  18    ,  for  said  loan  and 

interest  was  the  sum  of  dollars;  that  after  crediting  the 

defendant  said  sum  of  dollars,   there  remains  due  and 

owing  to  the  plaintiff  because  of  the  premises  the  sum  of 
dollars,  which  sum  has  been  due  since  ,  18    . 

Wherefore  [etc.,  demand  of  Jtcdgm^ent], 

II.   Money  Paid. 

01.  By  One  Having  Paid  Money  to  a  Third  Person  at  Defendant's 

Bequest. 

I.  That  on  or  about  the        day  of  ,  18    ,  [at  ], 

at  the  request?  of  the  defendant,  the  plaintiff  paid  to  one  M.  N. 

*  This  is  really  pleading  in  avoidance  defendant  to  the  making  of  the  pay- 

of  an  anticipated  defense,  not  neces-  ment.    This  assent  is  usually  estab- 

sary,  but  sometimes  useful  in  over-  lished  by  showing  either  (1)  a  previous 

riding  what  may  be  the  only  defense,  request,  (2)  a  subsequent  promise  to 

See  note  on  Pleading  in  Avoidance  reimburse,    (3)   legal    compulsion  on 

under  Code  Procedure  in  25  Abb.  N.  plaintiff  to  pay  what  defendant  ought 

C.  (N.  Y.)  120.  to  have  paid,   or  (4)   other   circum- 

'  From  complaint  in  Wallace  v.  Ber-  stances  showing  that  he  did  not  offi- 

dell,  reported  without  opinion  in  24  ciously  volunteer,  but  was  justified  in 

Hun  (N.  Y.)  234.  making  the  payment  without  express 

•The  action  lies  whenever  plaintiff  assent.    Kiefer  tJ.  Troy  School,  etc, 

can  show  a  payment  of  money,  or  its  (Ind.  1885)  1  N.   E.   Rep.  560;  Abb. 

representative,  to  the  use  of  defendant.  Trial  Ev.  249,  and  cases  cited.    See 

and  an  express  or  implied  assent  by  note  8  as  to  alleging  promise. 
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dollars,^  [allege  briefly  the  purpose  of  payment  as — "] 
which  said  sam  M.  N.  applied  in  settlement  of  a  debt  then  due 
to  him  from  the  defendant. 

II.  That  in  consideration  thereof,  the  defendant  promised  to 
repay  the  same  to  the  plaintiif  [on  demand].' 

III.  That  [on  or  about  the  day  of  5 18  ,  the  plaintiff 
demanded  payment  of  the  same  from  the  defendant,  but]  he  has 
not  repaid  the  saine.^ 

Wherefore  \etc.^  demand  of  judgmentl. 

92.  By  One  Having  Paid  the  Debt  of  Another,  to  be  Bepaid  on  Demand. 

I.  That  on  or  about  the  day  of  ,  18     ,  [at  ,] 

this  plaintiff  paid  to  the  use  of  the  defendant,  at  his  request,  and 
on  condition  that  the  same  should  be  repaid  on  demand  [or,  on 
the  day  of  ,  18    ,]  the  sum  of  dollars, 

^  Under  the  common  count  tna«nimp-  necessary  to  enable  him  to  answer  de* 

iU,  payment  in  negotiable  paper,  or  fendant  might   sometimes  require  a 

other    equivalent    of    money,     was  more  definite  statement  by  motion, 

enough  under  the  allegation  of  pay-  No  demand  is  necessary  for  the  pur- 

ment  in  money.    Witherby  «.  Mann,  pose  of  fixing  a  date  for  the  com- 

11  Johns.  (N.  Y.)  619;  Stone  v.  Porter,  mencement  of  interest. 

4  Dana  (Ky.),  207.  Interest  should  be  claimed  from  the 

*  Implied  promises  need  not  be  al-  day  when  it  is  due,  as  follows : 
leged  in  pleading  under  the  Code.  It  Where  money  is  expended  by  plain- 
is  suflScient  to  state  the  facts  from  tiff  on  an  understood  condition  that 
which  tbe  law  infers  a  liability  or  im-  defendant  would  pay  the  principal 
plies  p.  promise;  for  these  are  the  facts  on  demand,  and  demand  was  made, — 
constituting  the  cause  of  action.  from  the  date  of  the  demand. 

If  there  was  an  express  promise,  it  Where  money  is  expended  on  such 

should  be    alleged    as   in   the    form  condition,  but  there  was  no  demand, — 

above;  but  if  only  to  be  implied  by  from  the  date  of  the  commencement 

law,  that  allegation  may  be  omitted,  of  the  suit. 

and  the  object  of  the  payment  may  be  Where  money  is  expended  on  a 
briefly  stated,  so  far  as  necessary  to  promise  to  repay  it  at  a  particular 
complete  the  facts  upon  which  the  time  though  without  mention  of  in- 
law implies  a  promise.  Farron  v,  terest,  and  though  no  demand  was 
Sherwood,  17  N.  Y.  227;  Kraner  t.  made, —  from  the  date  when  payment 
Halaey,  82  Cal.  209;  22Pac.  Rep.  1137.  became  due  by  the  promise. 

*The  particulars  of  time  and  place  Where   money  is   expended   on   a 

are  not  essential  to  constitute  a  suffi-  promise  to  repay  it  vyith  interest ^ — 

cient  complaint,  but  if  omitted  when  from  the  date  of  the  expenditure. 


80  Abbott's  Fobms  of  Pleading. 

[shoioinff  purpose  of  payment  as  ih^is :  in  paying  to  one  M.  N. 
one-qnarter's  rent  of  the  house  then  occupied  bj  the  defendantl.^ 

II.  That  this  plaintiff,  on  or  about  the  day  of  , 

18    ,  at  ,  duly  demanded  payment  of  the  same  from  the 

defendant,  but  no  j^art  thereof  has  been  paid  [pr^  no  part  thereof 
has  been  paid,  except — amount  of  payment  made^  if  a/ny\ 

Whebsfobe  \etc.^  demand  ofjudgment\ 

08.  By  Maker  of  Accommodation  Note,  Having  Paid  it.- 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  plaintiff  made  and  delivered  to  the  defendant  his  promissory 
note,  of  which  the  following  is  a  copy :  \pr^  state  its  legal  ejfect^ 
as  in  Form  96.] 

II.  That  the  plaintiff  never  received  any  consideration  therefor, 
but  said  note  was  made  and  given  to  the  defendant,  at  his  request 
and  for  his  accommodation,  and  upon  his  promise  that  he  would 
pay  it  at  maturity. 

III.  That  as  the  plaintiff  is  informed  and  believes,  the  defend- 
ant thereafter  and  before  its  maturity  negotiated  said  note  for 
value. 

IV.  That  defendant  failed  to  pay  said  note  at  maturity ;  that 
the  plaintiff  was  thereupon  compelled  *  to  pay  it,  and  did  on  or 

'The  above  complaint  might  be  from  others  that  may  have  existed 
good  against  demurrer  without  the  against  the  defendant.  Where  the 
words  descriptive  of  the  claim  against  circumstances  of  the  payment  are  pre- 
the  defendant  which  was  paid  off  by  sumably  within  the  defendant's  own 
plaintiff.  Campbell «.  Shiland,  ^  Pac.  knowledge,  less  detail  wiU  be  necessary 
Rep.  824.  But  it  would  probably  be  than  in  other  cases;-— 0.  ^.,  where  a 
obnoxious  to  a  motion  to  make  the  note  made  by  defendant  is  paid,  a  very 
complaint  more  definite  and  certain,  if  general  description  of  the  note  will  be 
the  defendant  needed  to  be  informed  sufilcient. 

of  the  particulars  of  the  debt  alleged  *  The  accommodation  maker,  or  in- 
to have  been  paid  on  his  behalf,  in  dorser,  is  a  surety,  and  may  recover  as 
Older  that  he  might  identify  it  with  such  from  the  real  debtor.  Baker  v, 
that  which  he  requested  the  plaintiff  Martin,  3  Barb.  (K  Y.)  084;  Abraham 
to  pay,  and  ascertain  whether  it  was  «•  Mitchell,  (Pa.  1886)  6  East.  Rep.  810. 
in  truth  paid.  Chesborough  «.  N.  Y.  '  Under  N.  Y.  Code  Qv.  Pro.  §  1916,  a 
A  Erie  R.  R.  Co..  13  How.  Pr.  (N.  Y.)  surety,  including  a  drawer  or  indorser, 
657.  may  recover,  in  an  action  against  his 

In  general  the  plaintiff  should,  as  principal,  his  reasonable  costs  and 
fully  as  he  can,  distinguish  the  claim  other  expenses,  incurred  necessarily 
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sbont  the        day  of  ,  18     ,  at  ,  pay  the  sum  of 

dollars  in  payment  thereof  to  one  M.  N.,  who  was  then 
the  owner  and  holder  thereof,  and  that  no  part  of  said  sum  has 
been  repaid  to  the  plaintiff. 

Whesefobe  [etc.j  demand  of  jtidgmenf]. 

94.  By  Accontmodatioii  Acoeptor  agaiirt  Drawer.' 

That  on  or  about  the  day  of  plaintiff,  at  defendant's 

request,  and  for  his  accommodation,  accepted  a  certain  draft, 
drawn  by  defendant  on  plaintiff  to  the  order  of  one  L.  M.,  pay- 
able days  after  sight,  for  dollars.  That  at  the  time 
of  maturity  thereof  plaintiff  had  no  funds  of  defendant  to  pay 
said  draft,  and  plaintiff  was  compelled  to  and  did  pay  to  said  L. 
M.  dollars  in  satisfaction  of  the  same,^  no  part  of  which  has 
been  repaid. 

Wherefore  [etc.j  demand  qfjudgm^enf]. 

96.  By  One  Havinsr  Paid  a  Baised  Check.' 

I.  That  at  ,  in  the  State  of  ,  and  on  or  about  , 

18    ,  the  Bank  drew  and  delivered  its  certaui  draft  or  bill 

of  exchange  numbered  ,  dated  at  said  place  on  said  day, 
wherein  and  whereby  it  directed  the  plaintiff  to  pay  to  the  order 
of  M.  N.  dollars. 

and  io  good  faith,  in  the  prosecution  *  The  complaint  is  adapted  from  the 

or  defense,  by  the  express  or  implied  pleadings  in  First  Nat.  Bank  «.  Conti- 

consent  or  the  principal,  of  an  action  nental  Bank,  17  Weekl.  Dig.  (N.  Y.) 

or  special  proceeding  relating  to  the  42;  White  v.  Same,  64  N.  Y.  816. 

demand  secured.    This  provision  does  If  the  bank  making  collection  acts 

not  aifect  any  special  agreement  relat-  merely  as  the  collecting  agent,  it  is 

ing  to  those  costs  and  expenses.  not  liable  after  it  has  paid  the  amount 

*  An  action  for  money  paid  will  lie  to  its  principal.  Natl.  Park  Bank  v. 
under  these  circumstances.     Whitwell  Seaboard  Bank,  44  Hun  (N.  Y.),  49. 

e.  Brigham,  19  Pick.  (Mass.)  121.  That  this  action  will  lie  though  the 

*  If  plaintiff  has  resisted  collection  raised  check  has  been  certified,  see  67 
\%  the  request  or  with  the  sanction  of  N.  Y.  458;  45  Tex.  208;  45  Cal.  406; 
defendant,  any  costs  which  may  have  followed,  in  case  of  an  oral  promise  to 
been  paid  by  him  may  be  recovered  in  pay  the  raised  check,  Parke  v.  Roser, 
this  action.     Beech  v.  Jones,  5  C.  B.  (Ind.  1880)  9  N.  E.  Rep.  511. 

M;  Ganard  v.  Cottrell,  10  Q.  B.  679. 

11 
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II.  That  thereafter,  and  before  the  payment  by  this  plaintiff 
of  said  draft,  as  hereinafter  mentioned,  the  amount  of  said  draft 
was  changed,  fraudulently  and  without  the  authority,  consent  or 
knowledge  of  said  Bank  or  of  this  plaintiff,  from 
dollars  to            dollars. 

III.  That  thereafter  the  defendant  duly  presented  said  draft, 
bearing  an  indorsement  in  blank  and  purporting  to  be  that  of  the 
said  payee,  to  this  plaintiff,  and  demanded  payment  thereof. 

IV.  That  on  or  about  the  day  of  >  18  ,  the  plain- 
tiff, being  in  ignorance  of  said  alteration,  and  believing  that  the 
said  draft  was  drawn  for  the  sum  of  dollars,  paid  to  the 
defendant  the  said  amount  on  said  draft  and  received  said  altered 
draft  from  the  defendant,  which  draft  is  now  in  plaintiff's 
possession. 

V.  That  on  or  about  the  day  of  j  18  ,  the  plain- 
tiff for  the  first  time  had  knowledge  or  information  that  said  draft 
had  been  altered,  as  stated  above,  and  that  the  same  was  not 
genuine  as  to  the  amount  thereof. 

YI.  That  thereafter,  and  before  the  beginning  of  this  action^ 
to  wit,  on  the  day  of  9  18    ,  said  plaintiff  notified 

defendant  of   the  facts  of   said  alteration    and   demanded  the 
repayment  of  the  sum  of  dollars,  less  the  sum  of 

dollars,  to  wit,  the  sum  of  dollars,  being  the  amount  by  mis- 

take paid  to  defendant  by  plaintiff  over  and  above  the  true 
amount  of  said  draft. 

YII.  That  defendant  refused  and  still  refuses  to  pay  to  plain- 
tiff the  said  sum  of  dollars. 

Wheebfore  [ete.^  demand  of  jicdffmenf], 

06.  By  Indorser  of  Note,  Having  Paid  a  Part.' 

I.  That  on  or  about  the        day  of  ,  18     ,  at  , 

defendant  made  and  delivered  to  plaintiff  his  promissory  note 

>  Where  an  indorser  has  paid  up  the  sue  either  one  for  money  paid,  etc. 

whole  of  a  note  and  thus  become  the  Baker  v.  Martin,  8  Barb.  (N.  Y.)  634; 

legal  owner  of  it,  he  can  sue  either  Wright  v.  Butler,  6  Wend.  (N.  Y.> 

the  maker  or  the  prior  indorser,   or  290;  McGregory  «.   McGregorj-,   107 

both,  on  the  note.    Or  perhaps  he  can  Mass.   543.    But  where  he  has  only 
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dated  on  said  day,  whereby  he  promised  to  pay  to  the  order  of 
plaintiff        days  after  date,  the  sum  of  dollars,  for  value 

received  [(?r,  set  out  copy  of  the  note,  as  in  Form  94]. 

II.  That  thereafter,  and  before  its  matarity,  the  plaintiff 
indorsed  and  negotiated  said  note  for  valae. 

III.  That  at  nxatnrity  said  note  was  duly  presented  for  pay- 
ment to  the  defendant  [or,  aUege  exotise  for  non-j}resentment^j 
bat  was  not  paid,  whereof  the  plaintiff  had  due  notice,^  and  that 
thereafter  this  plaintiff  was  compelled  to  pay,  and  on  or  about 
the  day  of  ,  18  ,  at  ,  did  pay,*  to  one  M. 
K.,  the  holder  of  said  note,  on  account  of  the  amount  due  thereon 
from  the  defendant,  the  sum  of  dollars,  no  part  of  which 
has  been  repaid  to  plaintiff. 

Whehefobe  [etc.,  demand  of  judgmevvt^ 

97.  By  a  Municipal  Ctorporation  to  Becovar  the  Amount  of  a  Judgment 
against  it  Founded  upon  an  Injury  Caused  by  the  WillftJ  Act  or 
Vegligenoe  of  Defendant.' 

[Allege  incorporation  as  in  Form  45.] 

II.  [^Allege  defenda/nfs  default  as  th(yugh  ths  action  were  for 

paid  it  in  part,  it  seems  he  must  sue  action  wiU  lie.  City  of  Rochester  v. 
for  the  amount  actually  jpsAd,  as  for  Campbell,  128  N.  Y.  405;  Bailey  e. 
money  paid  to  the  use  of  the  maker  or  Bussing,  28  Conn.  455;  Grand  Trunk 
prior  indorser.  Wright  v,  Butler,  6  Ry.  Co.  v,  Latham,  68  Me.  177;  Bank 
Wend.  (N.  Y.)  284,  affg.  20  Johns.  (N.  of  Utica  «.  Childs,  6  Cow.  (N.  Y.)288. 
Y.)387,  and  2  Wend.  (N.  Y.)869;Pow-  On  the  other  hand,  the  more  gen- 
ual «.  Ferrand,  6  Barnw.  &  C.  489;  18  erally  accepted  theory  of  these  actions 
£ng.  Com.  L.  R.  230;  Harley  i;.  Davis,  by  the  one  liable  per  ir^ortunam  to  re* 
16  Minn.  487.  It  seems  that  separate  cover  over  from  the  one  liable  through 
prior  indoTsers  cannot  be  joined  as  de-  his  <^wn  fault,  is  subrogation;  that  is 
fendantfi  in  such  an  action  for  money  to  say,  they  are  actions  for  tort,  in 
paid,  etc.  Barker  v,  Cassidy,  16  Barb,  which  the  recovery  against  plaintiff  is 
(N.  Y.)  177.  the  measure  of  damages,  rather  than 

'  In  Hayes  9.  Drain,  5  Ind.  486,  it  actions  on  constructive  contract  for 

was  held   that  proof   of  receipt  of  money  paid  to  defendant's  use.    City 

notice  was  not  necessary.  of  Rochester  v.  Campbell,  128  N.  Y. 

*  Payment  after  action  brought  is  405;  note  and  cases  cited  from  many 

too  late.     Dennison  «.  Soper,  83  Iowa,  jurisdictions  in  80  Abb.  N.  C.  (N.  Y.) 

1S8.  178. 

'  A  form  in  an  action  for  money  paid  Another  form  is,  therefore,  presented 

Is  presented  here,  in  accordance  with  under  "  Nbgligbnce,"  ^kw^. 
various  decisions  holding  that  such  an 
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negligence.    See  poet j  under  that  aubfect]^  that  plain tiS  had  notice 
of  such  [pbetrtiction']} 

III.  That,  by  reason  of  defendant's  negligence  as  aforesaid, 
one  L.  M.,  on  or  about  the  day  of  ,  slipped  and 
fell  upon  said  [accumulation  of  ice]  and  broke  his  leg  [or,  otJier- 
wiee  according  to  thefacC\, 

IV.  That  thereafter  said  L.  M.  brought  suit  in  the  Court 
against  the  plaintiff  to  recover  from  them  the  damages  suffered 
by  him  as  aforesaid ;  that  plaintiff  defended  against  said  action, 
and  thereafter  such  proceedings  were  had  that  on  the        day  of 

,18    ,  a  verdict  was  rendered  against  them,  upon  which 
on  the        day  of  j  18     ,  judgment  was  duly  given  in 

said  court  against  the  plaintiff  and  in  favor  of  said  L.  M.  for  the 
sum  of  dollars ;  that  plaintiff  has  heretofore  paid  said 

judgment. 

V.  That  on  or  about  the  day  of  j  18  ,  plaintiff 
demanded  of  the  defendant  repayment  of  said  sum  of 

dollars,  with  interest  from  the        day  of  >  18    ,  but  no 

part  thereof  has  been  paid  {except^  etc,']. 

Whebbfobe  [etc.j  demand  of  jtcdgment\. 

98.  By  Stockbroker,  for  Money  Advanced  on  Aooonnt  of  His  Princi- 
pal in  the  Purchase  of  Stocks.* 

I.  That  plaintiff  is  a  stockbroker,  doing  business  in  the  city 
of  .« 

II.  That  on  or  about  the  day  of  j  18  ,  plaintiff  pur- 
chased for  and  on  account  of  the  defendant,  and  at  his  request, 
the  following  stocks :  [designating  the  stocks  and'  prices']  ;  said 
stocks  to  be  fully  paid  for  by  the  defendant  immediately  at  the 
expiration  of  thirty  days  from  the  day  of  purchase. 

*  If  the  injured  person's  action  was  notice,  as  a  condition  of  liability,  in- 
compromised  before  judgment  an  alle-  ferred  as  against  demurrer.  Id.,  49 
gation  of  notice  to  the  city  has  been  Hun  (N.  Y.),  241. 
held  essential.  Fahey  f>.  Harvard,  62  *  This  form  is  in  part  adapted  from 
m.  28;  contra,  Mayor  t).  Dimmick,  20  Whitehouse  v.  Moore,  13  Abb.  Pr.  (N. 
Abb.  N.  C.  (N.  Y.)  15.     But  if  the  Y.)  142. 

complaint  shows  that  a  judgment  has  '  This  is  a  material  averment  in  this 

been  rendered  against   the   city,  its  acti9n.    See  Heame  v.  Eeene,  5  Bosw. 

regularity   will    be    presumed,    and  (N.  Y.)  584. 
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m.  That  it  is  the  castom  of  orokers  in  such  cases  to  purchase 
the  stocks  in  their  own  names,  without  disclosing  the  name  of 
their  principal ;  and  in  case  of  the  failure  of  the  principal  to  pay 
therefor,  to  resell  the  stocks  without  notice  to  or  demand  upon 
him  or  tendering  him  the  stock,  and  to  charge  him  with  the 
deficiency,  which  custom  the  defendant  then  well  knew.* 

lY.  That  according  to  said  custom,  plaintiff  purchased  said 
stocks  in  his  own  name,  and  without  disclosing  the  defendant's 
name. 

V.  That  on  or  about  the        day  of  •  18    ,  the  defendant 

paid  to  the  plaintiff,  on  account  of  the  said  purchase  of  stock, 
dollars. 

YI.  That  the  defendant  failed  to  pay  the  balance  due  for  said 
stocks  at  the  expiration  of  the  said  thirty  days ;  that  the  plaintiff 
thereupon  paid  the  sum  of  dollars,  the  balance  due  for  the 

same.  That  thereafter,  in  accordance  with  the  aforesaid  custom 
of  brokers  in  such  cases,  as  aforesaid,  plaintiff  sold  the  same  on 
defendant's  account,  at  [statmg  the  price], 

YII.  That  there  is  now  due  and  payable  to  the  plaintiff  from 
the  defendant,  on  account  of  the  said  purchase  of  stock,  the  sum 
of  dollars. 

Whebefobe  \etc.y  demcmd  of  judgmenf], 

99.  Oomplaint  by  Cotton  Brokers  for  Advancements  (Shorter  Form). 

I.  That  at  the  times  hereinafter  mentioned  the  plaintiffs  were 
and  now  are  co-partners  in  trade,  doing  business  as  cotton  merchants 
in  the  city  of  ,  under  the  firm  name  and  style  of 

II.  That  between  the  day  of  j  18    ,  and  the 

day  of  >  18    ,  at  the  city  of  ,  subject 

to  the  rules  and  regulations  of  the  Cotton  Exchange,  said 

1 U  IS  better  to  set  forth  thus  the  na-  leged,  the  plaintiff  must  aver  that  he 

tare  of  the  custom,   than  merely  to  had  demanded  payment  of  the  price, 

aUege  that  what  plaintiffs  did  was  in  and  offered  to  transfer  the  stocks  to 

aocordanoe  with  a  custom  of  brokers;  his  principal.    Merwin  v,  Hamilton,  6 

bat  adding  that  defendant  knew  it  is  Duer  (N.  Y.),  244. 

not  easential.    Whitehouse  «.  Hoore,  If  no  custom  of  this  kind  had  been 

aupra.    Unless  such  a  custom  is  al-  alleged,    the  complaint  would   have 
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plaintiffs,  at  the  special  instance  and  request  of  said  defendant, 
bought  and  sold  for  said  defendant  bales  of  cotton,  future 

delivery. 

III.  That  in  and  about  said  purchase  and  sale  said  plaintiffs,  at 
the  request  of  said  defendant,  paid  out  and  expended  for  their 
use  and  benefit  the  sum  of  dollars,  which  said  sum  said 
defendant  promised  and  agreed  to  pay  to  said  plaintiffs,  but  that 
no  part  of  the  same  has  been  paid,  although  payment  of  the  same 
has  been  duly  demanded. 

IV.  That  an  account,  statement  and  bill  of  the  particulars  of 
said  claim  is  hereto  annexed  as  part  of  this  complaint,  marked 
Schedule  A. 

Wherefore  [etCj  demand  of  jiidgmeni]. 

100.  By  Broker,  who  has  Submitted  a  Disputed  TranBaction  to  Arbi- 
trament xinder  Rules  of  his  Exchange,  and  Paid  the  Award,  against 
his  FrincipaL' 

I.  That  during  the  times  hereinafter  mentioned  plaintiff  was 
and  still  is  a  broker  engaged  in  the  purchase  and  sale  of  stocks 
and  other  securities  on  commission,  and  was  and  still  is  a  member 
of  the  [New  York]  Stock  Exchange,  which  is  an  association  of 
persons  in  like  business  with  plaintiff,  having  a  constitution  and 
by-laws,  under  which  all  their  business  dealings  with  each  other 
are  conducted,  and  all  disputes  arising  in  the  course  of  those  deal- 
ings are  arbitrated  and  decided,  and  that  the  decisions  so  made 
are  by  said  Stock  Exchange  enforced;  all  of  which  said  facts 
defendant  well  knew. 

II.  That  on  or  about  the  day  of  j  18  ,  and 
for  some  time  previous  thereto,  the  defendant  was  the  owner  and 
holder  of  about  shares  of  the  capital  stock  of  the 
Company,  which  shares  were  at  that  time  extensively  dealt  in 
among  members  of  said  Stock  Exchange ;  that  on  that  day  the 
defendant,  through  its  board  of  trustees,  at  a  regular  meeting 
thereof,  adopted  the  following  resolution,  to  wit : 


been  sufficient  without  alleging  tender  eluded.    Schepeler  i^.  Eisner,  8  Daly 

of  stock,  if  an  allegation  of  notice  to  (N.  Y.),  11. 

defendant  of  intention  to  sell  at  a  fu-  *  Action  sustained  in  Sistare  «.  Best, 

ture   specified    time    had    been   in-  88  N.  Y.  527. 
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"  Resolved^  That  the  shares  of  Company  stock  be 

sold  by  the  president  for  the  best  interest  of  the  without 

farther  delay,  and  in  such  form  as  will  protect  the  in  its 

claim  against  ,  and  that  he  report  his  proceedings  at 

the  next  meeting  of  the  board." 

III.  That  on  that  day  one  M.  N.  was  and  still  is  the  president 
of  defendant,  and  was  the  president  referred  to  in  the  foregoing 
resolution,  and  that  under  the  authority  created  thereby  he  pro- 
ceeded to  sell  and  did  sell  from  time  to  time  thereafter  portions 
of  said  shares. 

IV.  That  on  or  about  the  day  of  j  18    , 
shares  of  the  aforesaid  stock  still  remained  unsold,  and  under  the 
authority  of  the  aforesaid  resolution  he  did,  acting  in  behalf  of 
defendant,  employ  plaintiff  as  broker  and  member  of  the  said 
Stock  Exchange,  in  consideration  of            commission,  to  sell  said 

shares  for  ''dollars  per  share  on  the  said  [New  York] 

Stock  Exchange  and  in  accordance  with  its  rules   and   usages 
whenever  that  price  could  be  obtained  therefor, 

V.  That  under  said  employment  plaintiff  did,  on  the 

day  of  >  18     ,  upon  the  [New  York]  Stock  Exchange,  at  a 

regular  session  thereof,  sell  the  said  shares  of  stock  at  the 

aforesaid  price,  and  duly  notified  defendant  of  said  sale. 

VI.  That  immediately  thereafter  plaintiff  demanded  through 
said  M.  N.  that  defendant  furnish  him  with  the  aforesaid 
shares  for  delivery,  in  pursuance  of  said  contract  of  sale,  but  that 
defendant  refused  and  neglected  to  deliver  the  same,  whereby  the 
liability  for  a  breach  of  the  aforesaid  contract  to  deliver  was 
thrown  upon  plaintiff,  and  under  the  rules  and  constitution  afore- 
said of  the  [New  York]  Stock  Exchange,  as  well  as  by  law,  he 
became,  and  was  personally  liable  for  the  same  and  for  all  losses 
arising  therefrom,  and  he  became  and  was  also  liable  in  case  of 
inability  or  failure  to  fulfill  said  contract  to  the  penalty  of  expul- 
sion from  said  board. 

VII.  That  shortly  after  the  aforesaid  sale  the  market  price  of 
the  aforesaid  shares  advanced,  and  defendant,  through  its  said 
president,  claiming  that  plaintiff  could  be  relieved  of  liability  on 
said  sale,  requested  plaintiff  to  have  said  question  arbitrated  before 
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the  said  [New  York]  Stock  Exchange,  and  thereupon,  at  the 
request  and  with  the  knowledge,  consent  and  privilege  of  the 
said  defendant,  and  in  accordance  with  the  said  constitution  and 
by-laws  of  the  said  [New  York]  Stock  Exchange,  the  said  arbi- 
tration committee  of  the  said  the  [New  York]  Stock  Exchange, 
before  which  committee  the  said  defendant  appeared  and  submit- 
ted to  the  jurisdiction  thereof,  did  arbitrate  and  decide  on  or 
about  the  day  of  j  18     ,  that  the  purchaser  of  said 

stock  was  entitled  to  receive  from  this  plaintiff  for  his  damag^ee 
by  reason  of  such  non-delivery  the  sum  of  dollars,  being 

the  difference  between  the  aforesaid  contract  price  and  the  price 
of  said  shares  when  defendant  refused  to  deliver  the  same,  and 
this  plaintiff,  with  the  knowledge,  consent  and  privilege  of  the 
defendant,  did  pay  said  sum  of  dollars  to  said  purchaser. 

VIII.  That  immediately  thereafter  plaintiff  demanded  that 
defendant  reimburse  him  the  aforesaid  amount,  but  that  defend- 
ant has  refused  to  pay  the  same  or  any  part  thereof. 

Wherefore  [eto,^  demand  of  Jud-ffment], 

m 

101.  By  Landlord,  Havingr  Paid  Tax,  Water  Bate  or  Ameflsment^ 

which  Tenant  had  Ag^reed  to  Pay.^ 

I.  Tha^  at  ,  and  on  or  about  the  day  of  , 
18  ,  the  plaintiff  and  the  defendant  entered  into  an  agreement 
by  which  the  plaintiff  leased  to  the  defendant  a  bouse  in  , 
and  defendant  agreed,  in  part  consideration  for  such  letting,  [etc.y 
reciting  stipulation  to  pay  taXy  etc,]. 

II.  Tliat  there  was  duly  levied  and  assessed  upon  said  premises 
for  the  year  18  ,  and  while  the  said  covenant  of  the  aforesaid 
agreement  on  the  part  of  the  defendant  was  in  full  force,  and  the 
defendant  was  in  possession  of  the  premises  by  virtue  of  said  let- 
ting, a  tax  of  dollars,  which  the  defendant  neglected  to 

pay- 

[Or,  That  in  the  year  18    ,  the  sum  of  dollars  was 

duly  assessed  and  charged  upon  said  lot  by  the  of  the 

*  Action  on  common  counts  sustained  ner  as  the  mortgage  debt,  independ- 

in  Curtis  d.  R.  Co.,  82  Micii.  291.  ently  of  any  covenant  in  the  mortgage 

A  mortgagee  may  pay  the  amount  to  such  effect.    Southard  v.  Dorring- 

of  tax,  and  enforce  it  in  the  same  man-  ton,  10  Neb.  119. 
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city  of  for  water  rents  of  that  year,  wnich  sum  the  defend- 

ant failed  and  neglected,  etc,^  aa  above,] 

[Or J  That  in  the  year  18     ,  the  sum  of  dollars  was  duly 

assessed  and  charged  upon  said  lot  by  commissioners  appointed  by 

the  Court  upon  the  apphcation  of  the  city  of  in 

the    matter    of    widening  street,    between  and 

;  that  the  defendant  failed  and  neglected,  etc.,  as  above.] 

III.  That  by  reason  aforesaid  the  plaintiff  was,  on  or  about  the 

day  of  >  1 8     ,  compelled  to  pay,  and  did  pay, 

the  said  sum  of  dollars,  with  dollars  arrearages 

of  interest,  amounting  in  the  whole  to  dollars,  of  which 

no  part  has  been  repaid. 

Whbrkfobe  [etc.y  demand  of  judgment]. 

102.  By  Siirety  on  Lease  agaixurt  PrincipaL 

I.  That  on  or  about  the  day  of  j  18  ,  the  defend- 
ant entered  into  an  agreement  irt  writing  with  one  M.  N.,  of 
which  the  following  is  a  copy :  [setting  it  forth.  Or  say^  an 
agreement  in  writing,  whereby  he  hired  of  M.  N.  the  house, 
designating  it^  for  the  term  of  ,  and  agreed  to  pay  therefor, 
to  the  said  M.  N.,  the  rent  of  dollars  in  equal  quarterly 
installments]. 

II.  That  at  the  request  of  the  defendant  the  plaintiff  made  and 
delivered  to  the  defendant  his  guaranty  thereon,  in  writing,  of 
which  the  following  is  a  copy :  [setting  it  forth.  Or  say^  his 
guaranty  thereon,  in  writing,  whereby,  in  consideration  of  one 
dollar,  XhQ  plaintiff  guaranteed  the  faithful  performance  on  the 
part  of  defendant  of  the  said  agreement]. 

in.  That  the  defendant  delivered  said  agreement  and  guaranty 
to  said  M.  N.,  and  thereupon,  and  in  consideration  thereof, 
obtained  and  had  possession^  of  said  premises,  pursuant  to  said 


1  The  defendant's  legal  liability  to  108,  §  114,  n.     The  liability  under  the 

pay  the  debt  which  plaintiff  has  paid,  lease,  however,  does  not  depend  on 

is  an  essential  fact  in  an  action  to  re-  actual  occupancy  by  the  tenant,  and 

oorer  the  money  paid,  unless  there  be  the  above    allegation    may    not   \» 

an  express  promise  by  defendant  to  material. 
repay  the  plaintiff.    2  Greenl.  on  £v. 

12 
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agreement,  whereby  the  defendant  became  liable  to  the  said  M. 
N.  for  the  rent  therein  named. 

IV.  That  a  portion  of  said  rent,  to  wit,  the  installment  of 
dollars,  which  became  due  on  the  day  of  ,  18     ,  the 
defendant  failed  to  pay. 

V.  That  the  plaintiff  was  compelled  to  pay  and  did  pay,  on  the 

day  of  ,  18     ,  at        ,  to  the  said  M.  N.,  and  to  the 

use  of  the  defendant  in  settlement  of  said  unpaid  installment  of 
rent,  the  sum  of  dollars,  being  the  aforesaid  sum,  with  inter- 

est, and  that  no  part  of  the  same  has  been  repaid  to  the  plaintiff. 

Wherefore  \etc.y  derrtarid  of  j'tidgmenf], 

108.  By  Surety  against  Principal,  for  Money  Paid  on  Undertaking  on 

AppeaL 

I.  That  on  or  about  the  day  of  ,  18    ,  in  the 
Court  a  judgment  was  duly  given  against  the  defendant,  and  in 
favor  of  one  M.  N.  for            dollars  [<?r,  for  the  possession  of  spe- 
cific property,  etc,']^  from  which  the  said  defendant  appealed  to  the 

Court. 

II.  That  on  or  about  the  day  of  >  18  ,  at  the 
request  of  the  defendant,  the  plaintiff  executed  an  undertaking 
on  appeal,  a  copy  of  which  is  hereto  annexed  marked  "  A  "  and 
made  a  part  of  this  complaint,  [oTj  whereby  he  undertook,  etc.y 
reciting  the  Migation], 

III.  That  on  or  about  the  day  of  18  ,  in  the  said 
[appellate]  court,  a  judgment  was  duly  given  at&rming  the  said 
judgment,  with            dollars  costs  and  disbursements. 

IV.  That  on  or  about  the  day  of  j  18  ,  the  plain 
tiff  was  compelled  to  and  did  pay  dollars  upon  the  said 
undertaking,  to  the  said  M.  N.,  no  part  of  which  sum  has  been 
repaid  to  plaintiff. 

Wherefore  [etc,^  demcmd  ofjudgmen(\, 

104.  By  Surety  against  Principal,  after  Payment  of  Debt  by  Surety. 

I.  That  on  or  about  the        day  of  j  18    ,  the  defend- 

ant bought  of  one  M.  N.,  certain  goods,  viz.  \gvoe  general  descrip- 
tion]  of  the  value  of,  and  for  which  defendant  agreed  to  pay  the 
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sum  of  dollars;  that  at  the  time  of  such  sale  and  in  con- 

sideration thereof,  plaintiff,  at  defendant's  request  and  upon  his 
promise  to  repay  to  him  any  loss  sustained  thereby,  guaranteed 
to  said  M.  N.  the  payment  by  defendant  of  said  sum  of 
dollars. 

II.  That  said  goods  were  thereafter  delivered  to  defendant,  but 
that  said  defendant  did  not  pay  therefor. 

III.  That  on  or  about  the  day  of  ?  18  ,  plaintiff 
was  compelled  to  pay  and  did  pay  to  said  M.  N.  the  said  sum  of 

dollars,,  in  settlement  of  the  said  price  of  said  goods. 

[Or,  if  suit  was  hrov^ht  cmd  judgment  recovered:^ 

III.  That  on  or  about  the  day  of  ,  18  ,  an  action 
was  brought  by  said  M.  !N.  to  recover  from  the  plaintiff  the  price 
of  said  goods;  that  at  defendant's  request  plaintiff  defended 
against  the  same,  but  that  on  the  day  of  ,  judgment 
was  therein  duly  given  by  the  Court  against  the  plaintiff, 
then  defendant,  for  the  sum  of  dollars,  being  the  amount 
of  said  price,  with  interest  and  costs. 

IV.  That  on  or  about  the  day  of  >  IS  ,  the  plain- 
tiff was  compelled  to  pay  and  did  pay  to  said  M.  N.  the  sum  of 

dollars,  being  the  amount  of  the  said  judgment^  and 
interest  thereon,  and  that  no  part  of  the  same  has  been  repaid  to 
plaintiff.' 

Wherefore  [etc.^  demcmd  of  judgment']. 

106.  By  Surety  against  Co-sureties,  for  Ck>]itTibutioii.* 

[^Allege  the  existence  of  the  joint  obligation^  the  liability  aris- 
ing thereon^  and  pla/intiff^s  paym^ent  in  discharge  thereof  adapt- 

*  It  is  not  free  from  doubt  in  what   express  or  implied  assent  of  the  prin- 
cases  a  surety  may  recover  costs  paid  cipal  required. 

by  bim  in  defending  himself.  His  '  A  guarantor  may,  if  he  choses. 
right  against  the  principal  seems  less  take  an  assignment  of  the  debtor's  ob- 
doubtf ul  than  that  against  a  co-surety,  ligation  to  himself,  and  sue  upon  it. 
See  1  Fkunons  on  Cont.  88,  note  f ;  Teberg  9.  Swenson,  (Ean.  1884)  4  Paa 
Flirsocfl'  Merc.  L.  89;  Baker  v.  Mar-   Rep.  88. 

tin,  8  Barb.  (N.  Y.)  642.  In  New  »In  New  York,  all  or  any  of  the 
York  his  right  is  defined  by  statute,  sureties  may  be  included  in  one  action, 
N.  Y.  Code  Civ.  Pro.  §  1W6,  and  the  at  plaintiffs  option.    Code  Civ.  Pro. 


92  Abbott's  Forms  of  Pleading. 

ing  from,  preceding  form  of  comjplaint  by  the  surety  against  the 
principal] 

V.  That  on  or  about  the  day  of  18     ,  plaintiff 

duly  notified  defendant  of  said  payment  so  made  by  him,  and 
demanded  payment  from  the  defendant  of  his  proportionate  part, 
to  wit,  the  sum  of  dollars,^  but  that  defendant  refused  to 

pay  the  same  or  any  part  thereof. 

Whbkkfore  [etc.,  demand  of  Judgment,] 


100.  By  One  of  Two  Joint  Makers  of  a  Note  Having  Paid  It,  against 

the  Other  for  Contribution.* 

I.  That  on  or  about  the         day  of  ,  18    ,  at                , 
plaintiff  and  defendant  made  and  delivered  to  one  M.  N.  their 

§  454.    But  where  it  is  sought  to  re-  (N.  C.)  860;  Neilson  «.  Fry,  16  O.  B. 

cover  a  greater  proportion  from  de-  552.    But  contra  that  notice  and  de* 

fendants  on  account  of  the  insolvency  mand  are  not  necessary.     Wood  v. 

of  another  co-surety,  by  dividing  the  Perry.  9  Iowa,  479;  Chaffee  v,  Jones, 

insolvent's  liability  among  the  others,  19  Pick.  260;  Parham  v.  Green,  64  N. 

it  is  necessary  that  all  the  sureties  C.  486;  Cage  v.  Foster,  5  Yerg.  (Tenn.) 

withhi  the  jurisdiction  be  parties.  The  261. 

latter  is  a  suit  in  equity;  the  former,  No  allegation  of  the  principal's  in- 
an  action  at  law  on  the  implied  contract,  solvency  is  necessary.  Rankin  t.  Col- 
Easterly  V,  Barber.  66  N.  Y.  488;  Riley  lin,  60  Ind.  158. 
V.  Rhea,  (Tenn.  1880)  12  Cent.  L.  J.  250.  The  right  of  Contribution  exists  be- 
In  an  action  for  contribution,  an  insol-  tween  tenants  in  common  only  when 
vent  principal  and  insolvent  co-sureties  the  advances  were  made  under  com- 
need  not  be  made  parties.  Johnson  «.  pulsion  to  save  the  common  property 
Vaughn,  65  111.  425;  Young  f>.  Lyons,  from  sale  or  destruction.  McLiaughiin 
8  Gill  (Md.),  162.  Nor  a  surety  who  is  v,  Curtis,  27  Wis.  644;  Briscoe  v, 
out  of  the  jurisdiction.  Jones  «.  Blan-  Power,  85  III.  420;  Leigh  «.  Dickerson, 
ton,  6  Ired.  Eq.  (N.  C.)  115.  60  Law  Times  (N.  8.),  125. 

The  sureties  who  paid  the  whole  *  Common-law  courts  afford  an  ade- 

debt,  if  they  paid  it  jointly,  may  join  quate  remedy  in  causes  of  action  for 

In  suing  the  one  who  did  not  pay  for  contribution  (Mason  9.  Lord,  20  Pick, 

contribution,  and,  if  one  of  the  paying  [Mass.]  447),  and  equity  will  decline 

sureties  has  died,  his  executor  may  be  jurisdiction  without  other  grounds  ap- 

joined  as  one  of  the  plaintiffs.     Dussol  pearing.    2  Cent.   Rep.   788;  contra^ 

t>.  Bruguiere,  50  Cal.  456.  Breughton  t>.  Wimberly,  (Ala.  1881)  12 

*  The  plaintiff  must  notify  the  co-  Rep.  528.    See  notes  to  next  form, 

surety,  before  suit,  of  the  payment.  This  form  is  supported  by  Van  De- 

and  make  demand  on  him  for  contri-  mark  v.  Van  Demark,  13  How.  Pr.  (N. 

bution.    Sherrod  «.  Woodard,  4  Dev.  Y.)  872. 
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joint  [oTy  joint  and  several]  promissory  note,  in  writing,  of  which 
the  following  is  a  copy :  [or,  whereby,  etc.,  as  in  ForTn  96.] 

II.  That  at  the  maturity  of  said  note  the  plaintiff  was  com- 
pelled^ to  pay  and  did  pay  the  same ;  and  no  part  thereof  has 
been  repaid  to  him,  although  he  has  heretofore  duly  demanded  of 
defendant  the  payment  of  one-half  part  thereof.' 

WuEBEFORB  [d^.,  demaiul  of  judgment  for  one^hxdf  of  the 
amount  paid] . 

107.  Oomplaint  against  Grantee  Assuming  to  Pay,  eta,  to  Becover 
Deficiency  Judgment  Paid  by  Plaintiff  a  Prior  Grantee  under  Simi- 
lar Ocrvenant.' 

I.  That  on  the  day  of  ,  18  ,  one  M.  J.  T.  [and  T. 
H.  T.,  her  husband]  conveyed  to  the  plaintiflE,  in  fee,  certain 
premises,  [describing  them"]  by  deed,  [ffiving  date  and  record] 
wherein,  among  other  tilings,  he  assumed  and  agreed  to  pay  a 
certain  mortgage  for  dollars,  then  a  lien  on  said  property, 
[giving  date  and  record]. 

II.  That  on  the  day  of  >  18  ,  the  plaintiflf  conveyed, 
for  a  valuable  consideration,  the  said  property  to  the  defendant 
H.  E.  D.,  by  deed,  [giving  date  a/nd  record]. 

III.  That,  in  the  said  deed,  the  defendant  expressly  assumed 
and  agreed  to  pay  the  aforesaid  mortgage  for  dollars,  the 
same  forming  part  of  the  consideration  of  the  said  conveyance, 
and  then  existing  as  a  lien  on  the  said  premises  so  conveyed  as 
aforesaid. 

IV.  That  the  said  deed  was  delivered  to  and  accepted  by  the 
said  defendant,  and  she  thereupon  entered  into  possession  of  the 

said  premises. 

I  I.I.  I  « 

>  The  payment  must  be  compulsory  liams  «.  Williams,  5  Ohio,  444;  Neil- 

to  entitle  the  payer  to  contribution;  son  «.  Fry,  16  Ohio  St.  552;  contra, 

bat  this  does  not  mean  that  there  must  Chaffee  «.  Jones,  19  Pick.  260;  Wood 

be  a  suit,  but  only  a  fixed  and  positive  v.  Perry,  9  Iowa,  479;  Cage  v.  Foster, 

obligation.    1  Parsons  on  Cont.   88;  5  Yerg.  (Tenn.)  261;  Parham «.  Green, 

Peck  V.  IngcrsoU,  7  N.  Y.  528.  64  N.  C.  486. 

*  It  has  been  held  in  the  case  of  sure-  '  From  the  complaint  In  Comstock 

ties  that  demand  is  necessary  before  v.  Drohan,  71  N.  Y.  9,  where  the  ac- 

the  cause  of  action  is  complete.    Wil-  tion  was  sustained. 
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V.   That  on  or  about  the        day  of  ,  18    ,  the  said 

defendant  and  her  husband  conveyed  the  said  premises,  in  fee,  to 
one  M.  A.  M.,  wife  of  S.  M.,  by  deed,  [giving  date  wad  record]^ 
wherein  the  said  M.  A.  M.  also  assumed  and  agreed  to  pay  the 
said  mortgage. 

YI.  That  after  an  action  was  commenced  for  the  foreclosure  of 
the  said  mortgage  in  the  Court  of  county,  and  such 

proceedings  were  thereupon  had  that,  on  the  day  of  , 

18  ,  a  decree  was  duly  made  and  entered  in  said  action  for  the 
foreclosure  of  the  said  mortgage  and  sale  of  the  said  premises,  and 
said  decree  provided  that  if  the  proceeds  of  such  sale  should 
be  insufficient  to  pay  the  amount  reported  due  to  the  plaintiff 
therein,  with  interests  and  costs,  the  amount  of  such  deficiency 
should  be  specified  in  the  report  of  sale  therein  and  judgment  for 
such  deficiency  entered  against  M.  J.  T.  [naming  defendants]^ 
defendants  in  said  action. 

YII.  On  information  and  belief,  that  the  defendant  herein  was 
not  made  a  party  to  said  action  of  foreclosure,  or  served  with  pro- 
cess tlierein,  for  the  reason  that  she  was  at  the  time  a  non-resident 
of  the  State  of  ,  and  personal  service  could  not  be  made 

upon  her. 

YIII.  That  pursuant  to  said  decree  the  said  premises  were  duly 
sold  on  or  about  the  day  of  >  18    ,  by  the  referee 

ordered  to  sell  the  same  for  the  sum  of  dollars,  and  that  the 

plaintiff  became  the  purchaser  thereof. 

IX.  That,  upon  such  sale,  there  occurred  a  deficiency  of 
dollars,  as  appears  by  the  referee's  report  of  sale  duly  filed  in  the 
office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

,18     . 

X.  That  the  plaintiff,  in  order  to  prevent  the  entry  of  a  judg- 
ment for  deficiency  against  him  in  said  action,  on  or  about  the 
day  of  9  18  ,  paid  dollars,  being  the  amount  of  the 
said  deficiency,  with  interest  from  ,  and  thereupon,  namely, 
on  the  day  of  ,  18  ,  a  judgment  was  entered  in  said 
court  against  M.  J.  T.  [naming  the  other  defendants]^  and  in  favor 
of  the  plaintiff  in  said  foreclosure  suit,  for  the  said  sum  of 
dollars,  with  interest  from            ,18     . 
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XI.  That  thereafter  the  said  jadgment  was  dniy  assigned  to  the 
plaintiff,  and  before  the  commencement  of  this  action  he  demanded 
of  the  defendant  payment  of  the  amount  of  snch  deficiency,  with 
interest  from  ,18     ,  and  at  the  same  time  tendered  to  her 

an  assignment  of  said  judgment  against  M.  J.  T.  [nami^ig  the  other 
defencUjmts]^  duly  executed  by  the  plaintiff,  but  that  defendant 
refused  to  pay  the  same,  and  has  ever  since  neglected  and  refused 
to  pay  the  same,  although  plaintiff  has  always  been  and  still  is  ready 
and  willing  to  deliver  to  said  defendant  an  assignment  of  said  judg- 
ment upon  being  paid  the  amount  of  said  deficiency. 

Whbbefobe  \etc,^  demcmd  of  jvdgment']. 

106.  Bill  in  Equity  by  Trustee  of  Corporation  Having  Paid  a  Judg- 
ment for  Failure  to  Hie  Annual  Bei>ort  against  Ck>-tmatee  for 
Obntribntion. ' 

[From  bill  in  Nickerson  v.  Wheeler,  118  Mass.  295.] 

I.  That  on  the  day  of  ,  18    ,  one  M.  K  of 

,  recovered  judgment  in  the  Court  against  the 

Company,  a  corporation  organized  and  existing  under  the 

laws  of  the  State  of  ,  for  the  sum  of  dollars ; 

and  thereafter  execution  was  issued  thereon  and  returned  in  no 

part  satisfied. 

II.  That  thereupon  said  M.  !N.  brought  an  action  against  the 


1  In  New  York  the  right  of  contri-  is  construed  as  a  penalty  (81  N.  Y. 

button  between  such  delinquent  tnis-  649).    Wherever  this  liability  of  the 

tees  has  been  stated  to  depend  solely  trustees  is  deemed  to  be  in  the  natuie 

upon  statutory  provision.    Andrews  of  a  breach  of  contract,  the  right  of 

r.  Murray,  88  Barb.  (N.Y.)  854;  Wiles  contribution  between  them  will  prob- 

r.  Suydam,  54  N.  Y.  178.    The  statute  ably  be  recognized, 
conferring  such  right  (L.  1871,  c.  667)       On  the  general  principle  of  the  right 

has  been  repealed  by  the  General  Cor-  to  contribution  between  wrongdoers, 

ponition  Law  (c.  85,  General  Laws);  it  see  Bailey  v.  Bussing,  28  Conn.  455; 

seems,  therefore,  that  no  action  of  this  Gower  v.  Emery,  18  Me.  79;  Moore  v. 

character  will  lie  in  New  York.  Appleton,  26  Ala.  633;  Smith  v,  Foran, 

The  different  rule  in  Massachusetts  43  Conn.   244;  Acbeson  r.  Miller,  22 

rest*  upon  the  construction  of  corrc-  Ohio  St.  206;  and  cases  cited  to  form 

Fpt)nding  statutory  provisions  as  pro-  of  complaint  by  municipal  corporation 

vidtnjT  merely  a  remedy  upon  contract  to  recover  from  the  one  primarily  neg- 

(118  Mass.  7^\  while  in  New  York  it  ligent,  supra.  Form  97. 
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plaintiff  herein  and  W.  X.,  Y.  Z.,  etc.,  wherein  he  alleged  that 
your  orator  and  said  W.  X.,  Y.  Z.,  etc.,  were  directors  of  said 
company,  and  said  treasurer,  and  said  clerk  of 

said  corporation,  and  were  officers  of  said  corporation,  when  said 
debt,  for  which  said  judgment  was  issued,  was  contracted  and 
when  said  judgment  was  rendered ;  that  said  officers  did  not  [show 
default  in  complying  vyith  statute^  as],  within  thirty  days  after 
the  annual  meetings  of  said  corporation,  deposit  with  the  city 
clerk  of  said  city  of  any  certificate  signed  and  sworn  to  by 

the  president  and  a  majority  of  the  directors  of  said  corporation, 
stating  the  date  of  said  annual  meetings,  the  amount  of  capital  stock 
paid  in,  the  name  and  number  of  shares  held  by  each  stockholder, 
the  amount  invested  in  real  estate  and  in  personal  estate,  the 
amounts  of  property  owned  by  and  debts  due  to  the  corporation, 
and  the  amounts,  as  nearly  as  could  be  ascertained,  of  all  existing 
demands  against  said  corporation,  all  as  ascertained  and  exhibited 
at  the  dates  of  said  annual  meetings  as  required  by  the  provisions 
of  the  section  of  chapter  of  the  acts  of  the  year 

;  nor  has  any  such  certificate  been  deposited  with  said 
clerk  since  either  of  said  annual  meetings;  wherefore,  and  by 
force  of  the  provisions  of  the  section  of  chapter 

of  the  acts  of  the  year  ,  the  said  defendants  were  jointly 

and  severally  liable  for  all  debts  of  said  corporation  contracted 
after  the  expiration  of  thirty  days  from  the  date  of  said  annual 
meeting  held  in  said  year  ;  as  is  all  particularly  set  forth 

in  said  bill,  to  which  your  orator  craves  leave  to  refer  for  greater 
certainty. 

And  your  orator  further  complaining  showeth,  tliat  all  said 
defendants  thereto,  except  said  xsompany,  appeared  and  filed 
pleas  or  answers  to  said  bill,  and  the  said  plaintiff's  replications 
thereto ;  and  that  thereafter,  upon  a  hearing  before  this  honorable 
court  it  was  decreed  as  follows :  "  This  case  came  on  to  be  heard, 
and  was  argued  by  counsel,  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed,  that  the  plaintiff  M. 
N.  do  recover  of  the  defendants,  A.  B.,  W.  X.,  etc.,  jointly  and 
severally  the  sum  of  dollars,  together  with  his  costs  of  suit, 

to  be  taxed  by  the  clerk,  and  that  execution  issue  for  said  sums  in 
favor  of  the  plaintiff  against  said  defendant,  jointly  and  severally. 
This  decree  to  be  entered  as  of  date  "  ;  as  will  appear  by  the 
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record  of  said  suit  in  tliis  court  remaining,  to  which  your  orator 
craves  leave  to  refer  for  greater  certainty. 

And  your  orator  further  complaining  showeth,  that  execution 
was  issued  by  this  court  on  said  decree  against  your  orator  and  said 
W.  X.,  Y.  Z.,  etc.,  jointly  and  severally,  for  said  sum  of 
dollars,  and  costs,  taxed  by  the  clerk  of  this  court  at  dol- 

lars, together  with  cents  for  said  writ  of  execution  and 

interest  to  grow  due  thereon ;  that  said  execution  was  by  said  plain- 
tiff placed  in  the  hands  of  ,  a  deputy  sheriff  of  said 
county  of  ,  to  be  levied  on  the  property  or  collected  of  the 
defendants  therein  named;  that  said  duly  demanded  the 
same  of  all  said  defendants,  and  they  refused  to  pay  the  same,  and 
that  thereupon  said  levied  the  same  on  the  property  of 
your  orator,  heretofore  to  wit,  on  ,  to  the  full  amount 
thereof,  and  your  orator  so  paid  thereon,  for  the  debt  and  costs 
on  said  execution,  and  the  fees  of  said  ,  the  sum  of 
dollars ;  that  the  said  amount  was  due,  under  said  decree  and  exe- 
cution, from  all  said  defendants  jointly,  and  that  each  was  bound 
and  ought  to  have  paid  his  just  and  equal  share  and  proportion 
thereof,  and  made  contributions  to  do  so ;  but  that  all  said  defend- 
ants except  your  orator,  neglected  and  refused  to  do  so  ;  that  the 
said  defendants,  W.  X.,  Y.  Z.,  etc.,  are  each  liable  to  and  should 
contribute  to  pay  your  orator  a  just  and  full  share  and  proportion 
of  the  amount  of  said  execution  so  paid  by  him,  and  interest 
thereon  ;  that  the  share  which  each  of  said  defendants  were  liable 
and  so  bound  to  pay  would  be  dollars,  provided  each  and  all 
of  said  defendants  are  able  to  and  do  pay  their  just  proportion,  and 
interest  thereon  from  said  day  of  last  past ;  that  he  has 
demanded  the  same  of  each  of  said  parties ;  that  they  have  each, 
except  ,  refused  to  pay  the  same,  and  still  do  refuse.  And  all 
which  doings  are  contrary  to  equity  and  good  conscience,  and  ten- 
der to  the  manifest  wrong  and  injury  of  your  orator :  And  inas- 
much as  your  orator  hath  no  plain,  adequate  and  complete  remedy 
at  law,  but  can  only  have  relief  in  equity,  where  such  matters  are 
cognizable  and  relievable :  etc. 

18 
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100.  By  Tax  Collector  to  Recover  of  Property  Owner  the  Amount  of 
Tax  which,  as  Collector,  he  had  been  Compelled  to  Pay.' 

[Sustained  in  1  Abb.  N.  C.  (N.  Y.)  449.] 

I.  That  on  or  about  the  day  of  ,  plaintiff  paid  for 
the  use  of  the  defendant,  and  at  his  request  the  sum  of 
dollars,  under  the  following  circumstances,  viz. :  That  in  the  year 

,  the  plaintiff  was  the  treasurer  of  tlie  village  of  , 

and,  by  virtue  of  such  office,  collector  of  taxes  for  said  village. 

II.  That  defendant's  taxes  for  the  year  18     ,  to  the  amount  of 

dollars,  were  included  in  the  assessment  rolls,  which  were 
duly  delivered  to  the  plaintiff  for  collection,  but  no  part  thereof 
was  paid  to  him. 

III.  That  after  the  expiration  of  the  time  for  the  collection  of 
said  taxes,  and  in  the  month  of  y  ^^  y  ^^  supervisor  of 
the  said  town  sued  the  plaintiff  in  the  Court  for  the 
recovery  of  defendant's  tax,  with  other  unpaid  taxes,  and  a  judg- 
ment was  duly  given  by  said  court  against  plaintiff,  and  entered 
in  the  clerk's  office  of  county,  for  the  full  amount  of 
defendant's  taxes,  viz.,                dollars. 

lY.  That  plaintiff  paid  said  sum  on  or  about  ,  with 

certain  other  sums,  in  full  satisfaction  of  the  said  judgment  against 
him,  and  in  full  satisfaction  of  the  said  tax  against  defendant. 


110.  To  Becover  Money  Paid  to  Defendant  by  an  Incompetent  Person. 

[Sustained  in  Kiggs  v.  American  Tract  Society,  84  N.  Y.  330.] 

I.  That  on  or  about  the        day  of  j  18     ,  one  M.  N.  was, 

and  had  been  for  more  than  years  prior  thereto,  of  unsound 
mind,  and  for  that  cause  legally  incapable  of  making  the  dispo- 
sitions of  his  property  to  the  defendant  which  are  hereinafter  set 
forth.' 

'  If  one  by  mistake  pays  taxes  on  Hilt.  (N.  Y.)  818;  s.  p.  Ely  v.  Norton, 

another's  land,  and  the  true   owner  2  Abb.  Ct.  App.  Dec.  (N.  Y.)  19. 

adopts  such  payment,  an  action  for  *  Held,  in  the  case  above  cited,  a 

money  paid  will  lie  against  the  owner,  sufficient  allegation  of  the  fact  of  men- 

Goodnow  V.  Stryker,  (Iowa.  1883)  16  tal  incapacity,  as  against  demurrer. 
N.  W.  Rep.  486;  Nixon  v,  Jenkins,  1 
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IL  [Set  forth  the  method  whereby  the  money  was  paid  to  the 
defendmity  as]    That  on  or  about  said        day  of  ^  1%    ^ 

said  M.  N.  transferred  to  defendant  the  sum  of  dollars, 

which  defendant  received  and  invested  or  used  in  and  about  ita 
business  and  for  its  benefit ;  that  said  moneys  were  so  transferred 
and  received  under  an  arrangement  by  which  said  M.  N.,  being 
of  unsound  mind,  as  aforesaid,  agreed  to  give,  and  did  give,  to 
the  defendant  such  sum  of  money,  and  the  defendant  agreed  to 
give,  and  did  give,  certain  assurances  in  writing,  obligating  the 
defendant  to  pay  the  interest  on  said  sum  every  six  months  to  said 
M.  N.  during  his  lifetime,  and  thereafter  to  either  the  executor  or 
administrator  of  said  M.  N.  for  the  benefit  of  his  wife,  or  directly 
to  his  wife,  and  to  his  sister  M.,  for  their  benefit,  during  their 
lives  respectively. 

III.  [AUege  plaiiUiff^s  appointment  as  committee  of  the 
incompetent^  as  in  Form  70 ;  or,  the  incompetents  death^  and 
plainliff^s  capacity  as  his  administrator^  as  in  Form  49.] 

IV.  That  on  or  about  the  day  of  j  18  ,  plaintiff 
foand  said  written  assurances  among  the  papers  of  said  M.  !N., 
[and  thereupon  obtained  from  the  widow  of  said  M.  N.  her  con- 
sent, and  the  consent  of  said  M.  N.'s  sister,  that  plaintiff  might 
surrender  said  assurances  to  defendant;]  that  afterwards,  and 
before  the  commencement  of  this  action,  plaintiff  offered  to  sur- 
render to  defendant  [the  said  consents  duly  acknowledged, 
together  with]  said  assurances  and  all  claims  of  plaintiff  based 
upon  them,  and  demanded  return  of  said  dollars,  all  of 
which  defendant  refused. 

Whbrefobe  [etc,j  demand  of  judgment  for  said  sum], 

111.  By  Town  for  Supi>ort  of  Lunatic* 

I.  That  in  the  year  defendant  had  a  legal  settlement  in 

the  town  of  ,  and  has  retained  the  said  settlement  therein 

to  the  present  time. 

*  From  Inhabitants  of  Arlington  f>.  on  the  statute  liability  (Pub.  Stat,  of 

Lyons.  181  Mass.  828,  where  it  was  Mass.  1882.  chap.  87,  §  34)  could  be 

held  that  under  these  allegations  in  a  sustained  by  amending  so  as  to  allege 

declaration  proof  of  an  express  prom-  the  facts  necessary  to  make  out  a  case 

ise  was  necessnr}';  but  that  a  recovery  of  statute  liability,  and  averring  an 


100  Abbott's  FoBHis  of  Plbading. 

II.  That  on  or  about  defendant,  whilst  having  such 
settlement,  had  a  minor  child,  fifteen  years  of  age,  named  , 
who  was  then  insane  and  required  to  be  confined  in  an  asylam 
for  the  insane. 

III.  That  defendant  applied  to  the  board  of  selectmen  and 
overseers  of  the  poor  of  the  plaintiff  town  to  have  the  said  minor 
cliild  committed  to  the  State  Lunatic  Hospital. 

IV.  That  afterwards  the  defendant  made  application  to  the 
Hon.  J.  K.,  judge  of  the  Court  for  the  said  county  of  , 
to  have  the  said  child  committed  to  the  State  Lunatic  Hospital. 

Y.  That  after  due  legal  proceedings  and  examination  had 

upon  the  said  application,  which  appear  of  record  in  the  said 

Court  of            ,  the  said  judge  committed  the  said  to 

the  State  Lunatic  Hospital  at                ,  on  the        day  of  , 
where  she  remained  until  about 

VL  That  on  or  about  the  time  of  said  commitment  the  defend- 
ant agreed  to  and  with  the  plaintiffs  to  pay  them  one-half  of  the 
expense  of  the  support  of  the  said  for  the  time  she  should 

remain  therein. 

YII.  That  the  plaintiffs  paid  to  the  trustees  of  the  said  lunatic 
hospital  dollars  for  the  board  and  other  expenses  for  the 

support  of  said  lunatic  therein  incurred  from  to 

And  defendant  owes  the  plaintiff  the  sum  of  dollars,  in 

accordance  with  the  said  agreement. 

Wherefore  [etc.^  demand  of  jvdgment\ 

1 12.  By  Town  for  Support  of  Lunatic  under  Statute.* 

L-4«  in  preceding  form  throv^h  paragraph  5.] 

VI.  That  the  trustees  of  the  said  hospital  on  or  about 
sent  to  plaintiffs  a  bill  charging  plaintiff  town  the  sum  of 
dollars  for  the  support  and  expenses  of  the  said  M.  from 

agreement  and  plaintiffs'  wiUingness  statutory   liability,  the  local  statute 

to  abate  one-half  the  sum  it  had  paid;  should  be  carefully  consulted, 

and  it  would  then  have  been  imma-  *  From  declaration  in  Inhabitants  of 

terial  whether   any   such  agreement  Arlington  v,  Lyons,   181  Mass.  828; 

-was  made.    Such  amendment  was  ac-  under  Pub.  St.  of  Mass.  1882,  chap, 

cordingly   made.     In   an  action  on  87,  §84.    This  form  is  suggestive  only. 
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to  y  which  bill  has  been  paid  by  plaintifiEs ;  that  notice  of 

sach  payment  has  been  given  to  defendant,  bnt  that  defendant  has 
neglected  and  refused  to  pay  the  same  to  plaintifis,  although  pay- 
ment thereof  has  been  demanded,  and  plaintiffs  say  defendant 
owes  them  dollars  paid  by  them  on  his  behalf  as  aforesaid, 

no  part  of  which  has  been  paid. 

Whsbefobe  [ete.,  demand  of  JtidgmerW]. 

III.  Money  received. 

118.  General  Ckimmon-law  Form  for  IConey  Beoeived.^ 

{Not  for  use  in  New  York  /  eee  note  helow,'] 

L  That  on  or  about  the         '  day  of  ,  18    ,  at  [oTj 

at  sundry  times  between  the  day  of  ,  and  the 

day  of  ,  at  ],  the  defendant  received  from  one  M:  N. 

[oTy  received  from  the  plaintiff,  and  as  his  agent,  or,  otJierwise'] 
the  sum  of  dollars,  to  the  use  of  the  plaintiff,  which  said 

sum  defendant  promised  to  pay  to  plaintiff  on  demand. 

IL  That  thereafter  and  on  or  about  the  day  of  , 

18  [or,  before  this  action],  the  plaintiff  demanded  payment 
thereof  from  the  defendant. 

III.  That  defendant  has  paid  no  part  thereof  [except  the  sum 
of  dollars]. 

Whsrefobe  [etc,y  demand  of  judgment^, 

in  each  case  the  local  statutes  must  he  (N.   Y.)  279.    The  succeeding  forms 

consulted  and  the  allegations  framed  will  sufScientlj  illustrate  the   addi- 

to  accord  with  their  requirements.  tional  requirements  of  the  new  pro- 

>  This  form  cannot  he  safely  used  in  cedure,  viz.,  the  setting  forth  of  the 

New  York  nor  under  any  procedure  actual  transaction  so  that  the  court  can 

requiring  the  complaint  to  allege  the  see  that  defendant  has  money  which 

*'  facts  constituting  the  cause  of  ac-  ex  aquo  et  bono  helongs  to  plaintiff. 

tion.'*    The  allegation  that  the  money  One  who  receives  money  from  an- 

was  received  *'  to  the  use  of  the  plain-  other  for  the  ostensible  purpose  of 

tiff  "  is  considered  but  the  pleader's  using  it  in  making  a  joint  purchase  in 

legal  conclusion,  and  ineffectual  with-  which  the  former  will  be  interested, 

out  the  facts  to  uphold  it.    Lierian  v.  but  with  no  actual  intention  or  expec- 

lincoln,  2  Duer  (N.  Y.),  670;  Distler  tation    of   making    the   purchase,  is 

r.  Dabney,  8  Wash.  St.  200;  18  Pac.  liable  in  an  action  to  recover  back  the 

Rep.  385;  Betts  v.  Rache,  14  Abb.  Pr.  money  immediately  after  receiving  it. 
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114.  Againift  Agent,  for  Money  Collected. 

I.  That  between  the  day  of  ,  18     ,  and  the 

day  of  9  18     ,  the  defendant  was  the  agent  of 

the  plaintiff  in  [stating  generally  the  efnployment  aSy  collectmg 
I  accounts  due  and  owing  to  plaintiff  in  his  business  of  coal  dealer]  ; 
that  as  such  agent  defendant  collected  and  received  from  divers 
persons,  certain  sums  of  money,  for  and  on  account  of  the  plain- 
tiff, amounting  in  the  whole  to  the  sum  of  dollars ;  *  no 
part  of  which  has  been  paid  by  defendant  to  the  plaintiff. 

II.  That  on  or  about  the  day  of  >  18     ,  the 
plaintiff  demanded  payment  of  the  same  from  the  defendant. 

III.  That  defendant  has  not  paid  the  same,  nor  any  part  thereof.' 
Whebefore  [etc.y  dema/nd  of  jttdgment]. 

116.  The  Same ;  More  Specific  Statement. 

•  

[Adapted  from  complaint  in  Greentree  v.  Bosenstock,  61  N".  Y. 

583.]» 

I.  That  in  or  about  the  month  of  >  18    ,  one  M.  N.  at 

in  the  State  of  ,  appointed  the  defendant,  who 

then  resided  at  said  ,  agent  to  sell  for  him  certain  prop- 

erty in  said  State  then  belonging  to  him,  and  to  collect  certain 
claims  owing  to  him  from  persons  in  said  State ;  that  the  defend- 
ant accepted  the  said  trust  and  agreed  duly  to  account  to  said  M. 
N.  for  the  proceeds  of  all  sales  and  collections  made  by  him  as 
such  agent. 

Holland  v.  Bishop,  (Minn.)  61  N.  W.  (N.    Y.),    888;  18  N.    Y.    Supp.    84; 

Rep.  681.  Greentree  v.  Rosenstock,  61  N.  Y.  588. 

*  This  allegation  is  sufficiently  defi-  An  agent,  with  authority  to  sell  for 
nite  and  certain  in  view  of  the  defend-  cash  only,  who  accepts  other  property- 
ant's  superior  knowledge.  West  v.  which  subsequently  proves  worthless. 
Brewster,  1  Duer  (N.  Y.),  647;  People  is  liable  to  the  principal  in  the  amount 
V.  Tweed,  68  N.  Y.  194.  he  ought  to  have  received.    Paul  t?. 

•  An  allegation  of  wrongful  and  un-  Grimm,  (Pa.)  85  W.  N.  C.  451. 
lawful  refusal  and  neglect  to  pay  over  '  In  the  precedent,  there  was  added 
on  demand,  and  of  misappropriation  at  the  end  of  paragraph  III  a  charge 
and  misapplication  of  the  sum  to  his  that  defendant  "converted  the  same  to 
own  use,  will  not  change  the  theory  of  his  own  use."  The  court  disregarded 
action.    Oohn  v.  Beckhardt,  63  Hun  this  allegation  as  merely  a  conclusion 
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XL  That  the  defendant  as  such  agent,  at  on  or  about 

the  day  of  ,  18     ,  had  and  received  for  the  said 

M.  N.  the  sum  of  dollars,  and  again  on  or  about  the 

day  of  )  18    ,  had  and  received  at  said  city  for 

the  said  M.  N.,  the  sum  of  dollars. 

III.  Tliat  the  defendant  failed  to  account  for  the  said  sums,  or 
to  pay  the  same  or  any  part  of  the  same  to  said  M.  N. 

IV.  That  on  or  about  the  .  day  of  j  18  ,  the 
said  M.  N,  for  value,  assigned  his  claim  for  said  funds  or  the  pro- 
ceeds thereof  against  the  defendant  to  the  plaintiff. 

V.  That  although  thereto  requested  by  the  plaintiff,  since  said 
assignment,  the  defendant  refused  to  pay  to  him  the  said  sums 
or  the  proceeds  of  the  same. 

VI.  That  by  reason  of  the  premises  the  plaintiff  sustained  dam- 
age to  the  amount  of  dollars. 

Wheebfobe  [etc.y  demand  of  jvdgmenf]. 

116.  AgainAt  Factor. 

I.  That  on  or  about  the  day  of  j  18  ,  the  plain- 
tiff employed  the  defendant  to  sell  certain  goods  and  merchandise 
of  the  plaintiff  consisting  of  {briefly  describe],  upon  commission, 
and  delivered  the  same  to  him ;  that  the  defendant  promised  to 
sell  the  same  [and  to  be  responsible  to  the  plaintiff  for  the  price 
thereof]. 

II.  On  information  and  belief  that  thereafter  and  on  or  before 
the  day  of  >  18  ,  but  on  what  particular  day  or  days 
plaintiff  is  not  informed,  and  cannot  state,  the  defendant  sold 
said  goods  and  merchandise  for  the  sum  of  dollars,  on  a 
credit  of  months  from  the  time  of  such  sale,  which  credit 
expired  before  the  commencement  of  this  action,  and  which  sum 
defendant  has  heretofore  received.^ 

III.  [As  in  Fomi  146.] 


of  law.     Such  an  aUegation  has  no  received,  not  to  enforce  the  factor's 

proper  place  in  a  complaint  for  money  guaranty.    See  post,  sub  nam.  Guar- 

received.  anty  for  forms  on  the  latter  liability. 

*  This  action   is    presumed   to   be  Where  the  defendants  sold  under  a 

bcought  to  recover  the  money  actually  del  credere  commission,  it  is  unneces- 
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ly.  On  information  and  belief,  that  said  earn  of  dollars, 

being  the  price  of  said  goods  and  merchandise  so  received  bj  the 
defendant  after  deducting  said  charges,  became  thereapon  dne 
and  payable  to  plaintiff  from  the  defendant. 

V.  That  on  or  about  the         day  of  ?  18    ,  the  plain- 

tiff demanded  ^  payment  of  the  same  from  the  defendant,  but 
that  no  part  of  the  same  has  been  paid. 

Wheeefoee  [etc.,  demand  of  judgment], 

117.  AgainAt  One  who  Neglects  to  Pay  Plaintiif  his  Share  of  Procedds 
of  Security  Issued  upon  their  Joint  Property.* 

I.  That  heretofore  plaintiff  and  defendant  bartered  or  exchanged 
certain  merchandise  consisting  of  dry  goods,  owned  by  them  in 
equal  shares,  for  certain  real  estate,  to  wit  [briefiy  describing  it\. 

II.  That  upon  the  making  of  said  barter  or  exchange,  plaintiff, 
for  convenience,  took,  in  his  own  name,  the  conveyance  and  title 
of  said  property  in  the  interest  of  the  plaintiff  and  defendant. 

III.  That  it  was  a  part  of  the  agreement  between  plaintiff  and 
defendant,  in  respect  to  said  barter  or  exchange,  that  upon  so 
taking  said  conveyance  plaintiff  should  execute  and  deliver  to  the 
defendant  his  bond  in  the  penalty  of  dollars,  conditioned 
for  the  payment  of  dollars,  secured  by  a  collateral  mort- 
gage upon  the  said  real  estate,  which  bond  and  mortgage  should 
be  thereupon  negotiated  and  sold  by  the  defendant,  and  the  pro- 


s&ry  for  the  complaint  to  aver  that  the  the  principal,  or  instruction  to  remit; 
purchaser  was  in  default;  and  if  he  except,  perhaps,  where  it  is  shown 
was  in  default  it  is  not  necessary  to  that  it  was  according  to  the  usual 
aver  a  demand  on  him,  though  it  course  of  dealing  to  remit  without  de- 
might  be  otherwise  if  the  factors  mand.  Walden  v.  Crafts,  2  Abb.  Pr. 
merely  guaranteed  the  payment  of  a  (N.  Y.)  801;  sub  nom.  Halden  «. 
price,  to  be  collected  by  the  principal.  Crafts,  4  E.  D.  Smith  (N.  Y.),  490.  See 
Milliken  v.  Byerly,  6  How.  Pr.  (N.Y.)  further  on  question  of  demand,  casea 
214;  and  see  Wolff  v.  Koppel,  2  Den.  collated  under  Form  No.  146. 
(N.  Y.)  268;  1  Parsons  on  Cont.  78.  'Adapted  from  Gibbs  v.  Hichbom. 
»  The  rule  is  settled  in  this  State  12  Hun  (N.  Y.),  480,  where  it  was  held 
that  a  foreign  factor  is  not  liable  to  an  that  on  this  cause  of  action  defendant 
action  for  the  proceeds  of  sales  made  was  liable  to  arrest.  Compare  N.  Y. 
on  commission  by  him  for  account  of  Code  Civ.  Pro.  §  550. 
his  principal  until  a  demand  made  by 
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oeeds  thereof  should  be  divided  between  plaintiff  and  defendant 
according  to  the  proportions  of  their  said  respective  interests  in 
said  merchandise  so  bartered  and  exchanged  for  said  real  estate, 
after  first  allowing  to  this  plaintiff  oat  of  the  same  the  expenses 
incurred  by  him  npon  the  examination  of  the  title  of  said  real 
estate. 

IV.  That  thereafter  and  on  or  about  the  day  of 

18  ,  plaintiff  made  and  delivered  to  the  defendant  the  bond  and 
mortgage  as  aforesaid,  and  the  defendant  negotiated  and  sold  the 
same  and  received  the  full  amount  thereof. 

Y.  That  plaintiff  necessarily  expended  the  sum  of  dol- 

lars in  examination  of  the  title  to  said  real  estate ;  that  the  pro- 
portion of  the  amount  of  said  bond  and  mortgage  payable  to 
plaintiff  by  defendant,  pursuant  to  the  agreement  aforesaid,  is 
dollars,  upon  account  of  which  defendant  had  at  different 
times  paid  or  caused  to  be  paid  to  the  plaintiff  the  sum  of 
dollars. 

YI.  That  plaintiff  had  demanded  from  the  defendant  at  differ- 
ent times  the  payment  and  delivery  to  him  of  the  said  portion  of 
said  proceeds  of  said  bond  and  mortgage  to  which  he  was  so  enti- 
tled, but  the  defendant  had  hitherto  neglected  and  refused  to  so 
pay  or  deliver  any  part  of  the  same  except  the  said  sum  of 
dollars  above  mentioned. 

Whebefobb  [eto.y  demand  of  judgmen{\. 


118.  Agftlngt  One  who  has  Wrongftdly  Disposed  of  PlaintifPg  Property, 
Plaintiff  Waiving  the  Tort  and  Treating  him  as  an  Agent.  > 

1.  That  on  or  about  the  day  of  »  18    j  the  defend- 

ant, as  the  plaintiff's  agent,  sold  and  delivered  to  one  M.  N.  [<?r, 
to  certain  persons  to  plaintiff  unknown]  the  following  property 
belonging  to  plaintiff  [describinff  if] ;  that  defendant  received 
therefor  the  sum  of  dollars. 

[Demand  and  non-payrnent  as  in  Form  114.] 

- 

'  Under  this  form  of  pleading,  plain-  his    agent  in  making    the    sale    and 

tiff  is  entitled  to  establish  the  circum-  receiving  the  proceeds.     Doherty    «. 

stances  of  the  transaction  which  give  Shields,  86  Hun  (N.  Y.)»  807,  and  cases 

htm  the  right  to  treat  the  defendant  as  cited. 

14 
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119.  Again gt  Attorney  at  Law,  for  Money  Collected. 


I.  That  at  all  the  times  hereafter  mentioned,  defendant  was  and 
now  is  an  attorney  at  law  of  the  State  of  ,  engaged  in  the 
practice  of  his  profession  at 

II.  That  on  or  about  the  day  of  5  18  ,  plaintiff 
employed  said  defendant  as  such  attorney  to  collect  of  one  M.  N. 
the  sum  of  dollars,  then  due  and  owing  from  said  M.  N.  to 
plaintiff ;  that  on  or  about  the  day  of  >  18  ,  said  M. 
N.  paid  said  sum  of  dollars  to  defendant  in  satisfaction  of 
plaintiff's  said  claim. 

III.  That  plaintiff  has  heretofore  demanded  of  defendant  the 
payment  of  said  amount,^  less  his  charges  for  such  collection,  but 
defendant  has  not  paid  the  same'  or  aiiy  part  thereof. 

Wherefobe  [etc,  demand  qfjtcdffment']. 

120.    Complaint  to   Becover   Balance    of  Bank   Beposit   Kade   by 

PlaintiiC 

I.  lAUeffe  defendants  corporate  capacity  as  in  Forms  37,  etci\ 
and  engaged  in  the  business  of  banking  at  the  city  of 

II.  That  at  divers  times  between  the  day  of  ,  18  , 
and  the  day  of  >  18  ,  the  plaintiff  delivered  various 
sums  of  money  to  the  defendant,  which  it  received  on  deposit, 
and  agreed  to  repay  to  this  plaintiff,  or  to  his  order  on  demand.* 

III.  That  on  the  said  day  of  >  18  ,  there  remained 
in  the  hands  of  the  defendant,  of  the  said  moneys  so  deposited  as 
aforesaid,  a  balance  undrawn  by  this  plaintiff  of  dollars. 

IV.  That  on  that  day  the  plaintiff  duly  demanded*  from  the 

1  A  demand  is  essential;  4  Ala.  493;  '  Such  deposit  creates  merely  the 

2  Sandf.  (N.  Y.)  141;  77  111.   337;   5  relation  of  debtor  and  creditor;  afidu- 

Kan.  59;  10  Pa.  St.  462;  18  Ind.  342;  ciary   capacity    under    N.  Y.    Code, 

unless  excused  by  delay  tanttimount  to  §  549,  is  not  shown  thereby.  Buchanan 

arefusal;5Eng.  (Ark.)228;77Ill.  337.  &  Co.  «.  Woodman,  1  Hun  (N.  Y.), 

*  The  allegations  here  given  allow  no  369. 

doubt  that  the  action  is  upon  a  breach  *  A  demand  is  necessary  and  must 

of  contract.    Bevins  p.  Hnlme,  15  M.  be  alleged.    Downes  «.  Bank,  6  Hill 

&  W.  188.     See,  ]mt,  under  title  Con-  (N.  Y.),  297;  Brahm«.  Adkins,  77  HI. 

AVERSION,  for  forms  in  tort  upon  simi-  263. 
lar  facts,  and  cases  there  cited. 


Money-  Loaned,  Paid,  Had  and  Received.  107 

defendant,  the  repayment  to  this  plaintiff  of  the  said  balance,  but 
that  the  defendant  refused  and  still  refuses  to  repay  the  same. 

'Wherefore  [etc.,  demand  qfjudgmenf], 

121.  The  Same— Short  Form. 

L  That  on  or  about  the        day  of  >  18     ,  the  defend- 

ant was  indebted  to  the  plaintiff  in  the  sum  of  dollars, 

Ijeing  a  balance  due  upon  account  for  money  had  and  received  by 
said  defendant,  and  on  deposit  for  the  plaintiff  with  said  defend- 
ant, as  more  fully  appears  by  a  statement  of  said  account  hereto 
annexed,  marked  Schedule  A,  and  made  a  part  hereof. 

n.  That  on  or  about  the  day  of  j  18     ,  plaintiff 

duly  demanded  said  sum  of  dollars  from  said  defendant, 

but  that  defendant  refused  to  pay  the  same. 

Wherefore  [etc.,  demand  of  judgment]. 

122.  The  Same  —  and  Accruing  Interest,  where  Deposit  was  at  Interest 

on  Monthly  Balance.  ■ 

[land  lias  in  last  form  but  one,  continuing  as  follows:'] 

III.  That  when  plaintiff  made  said  deposits  defendant  promised 
and  agreed  to  and  with  the  plaintiff  that  it  would  repay  the  same 
upon  demand,  [arid  if  interest  was  agreed  for  state  it  as  thus], 
and  furtlier  that  it  would  pay  to  this  plaintiff  upon  demand  inter- 
est at  the  rate  of  per  cent  per  annum  upon  such  sums  or  bal- 
ances as  should  from  time  to  time  remain  upon  deposit  to  his 
credit  upon  the  first  day  of  each  month  thereafter,  provided  the 
same  had  so  remained  for  thirty  days  previously  thereto ;  that  on 

,  18    ,  plaintiff  had  upon  deposit  in  said  bank  to  his  credit 
the  sum  or  balance  of  dollars,  which  had  so  remained  on 

deposit  for  thirty  days  previous  to  said  date,  etc.  [alleging  the 
monthly  balances], 

IV.  That  on  >  18  j  and  continuously  thereafter  until  and 
on  >  18  ,  there  remained  to  tlie  credit  of  this  plaintiff  upon 
deposit  with  said  defendant  of  the  money  aforesaid  deposited 
which  had  not  been  repaid  to  plaintiff  nor  paid  upon  his  order  or 
by  or  with  his  authority  or  consent  and  which  said  defendant  had 
received  on  deposit  as  aforesaid  to  tlie  use  of  this  plaintiff  the  sum 
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of  dollars,  [and  the  interest  due  plaiuti£E  upon  tbe  monthly 

balances  of  deposits  as  above  set  fortb,  which  interest  on  , 

18     ,  at  the  rate  of  per  cent  per  annum  amounted  to  the 

sum  of  dollars]. 

V.  That  on  ,  18    ,  at  the  place  of  business  of  said  defend- 

ant in  the  city  of  ,  and  before  the  commencement  of  this 

action,  plaintiff  duly  demanded  of  and  from  said  defendant  the 
said  sum  of  dollars,  together  with  said  interest ;  but  no  part 

thereof  has  been  paid,  or  any  part  thereof. 

Whebefobe  [etc.y  derrumd  of  judgmenf]. 

128.  Complaint  by  Executor  or  Adminutrator,  against  Savings  Bank 
for  ]>ei>08it  made  by  Becedent  in  an  Assumed  Name. 

I.  [AUege  deaths  and  letters  to plamtiff  as  in  Form  49  or  51.] 

II.  \^Allege  incorpora;tion  and  Jyusiness  of  defendant  as  iih 
Form  120.] 

III.  On  information  and  belief,  that  for  many  years  prior  to 
the  day  of  >  IS  ,  said  M.  N.  [decedent]  had  an 
account  and  deposited  moneys  from  time  to  time,  with  said 
defendant,  under  the  name  of  G.  N.,  which  said  last-mentioned 
name  said  M.  N.  assumed  and  used  for  and  instead  of  his  own 
and  that  said  defendant,  on  or  about  the  day  of  9  18  , 
issued  and  gave  to  said  M.  N.,  under  said  assumed  name  of  G.  N., 
a  book,  numbered  ,  in  which  such  deposits  were  entered, 
and  that  said  M.  N.  ever  since  and  up  to  the  time  of  his  death 
owned  and  had  possession  of  said  book,  and  that  at  the  time  of 
the  death  of  said  M.  N.,  to  wit :  on  the  day  of  ?  ^^  9 
and  prior  thereto,  the  defendant  had  received  from  and  had  on 
deposit  to  the  credit  of  said  M.  N.  as  aforesaid  the  sum  of 
dollars. 

IV.  [AU^effe  demand,  etc.,  as  in  Form  114.] 
Whebefobe  [etc.,  demxmd  ofjvdgm^nf]. 

124.  Complaint  under  the  Statute*  to  Becover  back  a  Wager. 

I.  That  on  or  about  the        day  of  ,18     ,  at  in  the 

State  of  New  York,^  the  plaintiff  and  one  M.  N.  entered  into  a 

»  2  N.   Y.    R.   S.    662   (9th  ed.    p.       «  The  place  must  be  alleged,  and  of 
1763).  course  be  within  the  State  to  render 
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wager  {deacrHinff  it  as  thu9 :  depending  on  the  reenlt  of  the 
general  election  in  this  State  in  that  year,  which  was  thereafter  to 
take  place^ — or^  upon  the  event  of  a  horse-race  then  about  to  take 
place]. 

II.  That  while  the  event  upon  which  said  wager  was  made  was 
still  contingent  \ot^  nnknown,  or^  hotk^^  the  plaintiff  deposited  in 
the  hands  of  the  defendant,  as  stakeholder,  the  sum  of  ,  to 

abide  the  event  of  such  wager,  no  part  of  which  has  been  repaid 
to  plaintiff.^ 

Whekefore  \etc,y  demand  of  judgmenf], 

125.  Ckmiplaint  f or  Koney  Ixwt  at  Play. 

L  That  at  the  city  of  ,  in  the  State  of  ,  on  or 

about  the  day  of  9  18    ,  the  said  plaintiff  and  defend- 

ant played  together  and  with  each  other  a  game  of  chance  at  cards, 
called  poker,  for  stakes  or  sums  of  money,  by  betting  upon  the 
chance  of  the  game,  [or  otherwise  state  facts  bringing  the  case 
finthin  the  statute]} 

11.  [7)^  in  another  JStcUe  allege  the  law^  as  thus ;]  That  by  an 
Act  of  the  Legislature  of  the  State  of  ,  entitled  [giving 

titie\  duly   passed  and  approved  ,  18     ,  and  continuing  in 

the  N.  T.  statute  applicable.  Eggers  common  law,  the  complaint  must 
t.  Khisman,  16  Abb.  N.  C.  (N.  T.)  show  the  wager  to  have  been  on  a  sub- 
226.  ject  repugnant  to  public  policy,  etc. 

>  The  nature  of  the  wager  should  be  (1  Whart.  Cont.  §  449)  and  allege  a 
alleged,  so  as  to  disclose  its  prohibited  demand  upon  defendant  for  return  of 
character.  Id.;  Arriattav.  Morrissey,  the  amount.  Gridley  tJ.  Dorn,  57  Cal. 
1  Abb.  Pr.  N.  8.  (N.  Y.)439;  Lang-  78;  11  Pac.  Rep.  634.  If  upon  the 
worthy  t.  Broomley,  29  How.  Pr.  foreign  statute,  allege  the  statute  as  a 
(N.  Y.)  92.  fact  and  bring  allegations  of  the  wager, 

*  Demand  is  unnecessary;  Ruckman  etc.,  within  its  provisions  (See  next 
t.  Pitcher,  1  N.  Y.  892;  20  id.  9.  form.) ' 

Upon  a  wager  made  in  the  State  of  '  In  a  complaint  under  the  statute  to 
New  York,  suit  must  be  brought  recover  money  lost  at  faro,  it  is  not 
under  the  statute,  as  above.  Rock-  sufficient  to  aver  that  faro  is  a  game  of 
wood  V.  Oakfleld,  2  N.  Y.  St.  Rep.  lot  or  chance,  but  the  facts  must  bo 
S81,  and  cases  «u|>ra.  If  upon  a  wager  stated  to  show  whether  the  case  is 
made  in  another  State,  it  must  be  de-  under  the  9th  or  14th  section  of  2  R.  S. 
tennined  whether  the  action  rests  (N.  Y.)662.  Rosenfeld «.  Henderson, 
upon  the  common-law  rule  or  the  5  Monthly  Law  BuL  (N.  Y.)2. 
statute  of  that  State;  if  upon  the 
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force  and  effect  during  all  the  period  of  time  in  this  complaint 
mentioned,  it  is  provided  among  other  things  as  follows,  to  wit : 
[setting  forth  copy  of  the  statute  or  giving  its  substance.] 

III.  That  at  snch  sitting  the  said  defendant,  at  said  game  of 
chance,  won  from  the  said  plaintiff,  and  the  said  plaintiff  lost  to 
the  said  defendant  by  reason  of  his  playing  with  said  defendant  a 
sum  exceeding  the  sum  of  twenty-live  dollars,  to  wit :  divers  bets 
and  stakes  amounting  in  the  aggregate  to  the  sum  of  dollars, 
and  thereupon  and  at  such  time  and  sitting  in  payment  of  said 
plaintiff's  losses  to  said  defendant  for  his  winnings  aforesaid,  said 
plaintiff  then  and  there  delivered  and  paid  to  said  defendant  the 
sum  of  dollars;  [or  if  paid  by  check  mai/ say :  plaintiff  then 
and  there  made  and  delivered  to  the  said  defendant  his  (plaintiff's) 
certain  check  in  writing  on  the  bank,  for  said  sum  of 
dollars,  which  check  was  duly  paid  upon  presentation]  within  three 
months  before  the  commencement  of  this  action.* 

IV.  That  by  reason  of  the  premises  aforesaid  an  action  accrued 
to  the  said  plaintiff  against  the  said  defendant  according  to  the 
provisions  of  the  statute  against  betting  in  snch  cases  made  and 
provided. 

Wherefore,  [etc.j  demand  of  Jtcdgmenf]. 

126.  By  Employer,  to  Seoover  His  IConeyliOstbyOlerk  at  Gambling.* 

I.  That  on  or  about  the  day  of  ,  18  ,  one  M.  N. 
was,  and  until  about  the  day  of  >  18  ,  continued  to 
be,  the  clerk  and  employee  of  the  plaintiff. 

II.  That  on  divers  days,  between  the  day  of  ,  18  , 
and  the  day  of  j  18  ,  the  said  M.  N.  unlawfully  lost 
at  play  to  the  defendant,  and  the  defendant  unlawfully  won  at 

^  In  an  action  under  the  New  York  worthy  v.  Broomley,  29  How.  Pr.  (N. 

statute  (2  R.   8.  662),  to  recover  back  Y.)  92 ;  Arrietta  v.  Morrissey,   1  Abb. 

money  lost  at  play,  the  complaint  must  Pr.  N.  8.  (N.  Y.)  489. 

allege  that  a  sum  of  twenty-five  dol-  *  Action  sustained  on  this  complaint 

lars  was  lost  by  the  plaintiff  at  one  in  Causidiere  t.  Beers,  1  Abb.  Ct.  App. 

time  or  sitting,   and  that  it  or  some  Dec.  (N.   Y.)  838,  where  it  was  Mtf 

part  of  it  was  paid  or  delivered  within  that  the  action  was  not  founded  upon 

three     calendar   months    before    the  the  statute  against  betting  and  gaming, 

commencement  of  the  action.     Lang-  but  upon  the  principle  that  the  plain* 


Money  Loaned,  Paid,  Had  and  Received.  Ill 

play,  and  by  illegal  ganibllng,  and  received  from  tlie  said  M.  N 
certain  bank  notes  or  bills,  and   moneys,  the  property  of  and 
belonging  to  said  plaintiff,  amounting  in  all  to  the  sum  of 
dollars. 

III.  That  all  the  bank  notes,  bills  and  moneys,  aforesaid,  were 
at  the  time  the  same  were  respectively  lost  by  the  said  M.  N.  and 
won  by  the  defendant,  as  aforesaid,  the  actual  property  and 
belonging  to  the  plaintiff  alone ;  that  the  same  were  so  lost  and 
won,  by  and  at  the  house  of  the  defendant,  at  No.  street,  in 
the  city  of  ,  at  a  certain  game  of  chance  known  as  faro ; 
and  that  the  said  M.  N.  never  had  or  received  from  the  defend- 
ant, and  the  defendant  never  paid  nor  gave  to  the  said  M.  N. 
therefor  any  value  oi*  valuable  consideration  whatsoever. 

IV.  That  on  or  about  the  day  of  j  18  ,  the  plaintiff 
demanded  from  the  defendant  all  the  bank  notes,  bills  and  moneys 
aforesaid,  but  the  defendant  wliolly  refused  to  deliver,  and  has 
not  delivered,  the  same,  or  any  part  thereof,  to  the  plaintiff,  but 
still  wrongfully  detains  and  withholds  from  the  plaintiff  the  same 
and  every  part  thereof. 

Wherefore  [etc.,  demcmd  of  judgment]. 

1537.  Allegation  of  the  Character  of  a  "  Bucket  Shop  "  TrazuBaction,  in 
an  Action  to  Recover  the  IConey  Paid  to  Defendant. 

[Sustained  against  demurrer  in  Copley  v.  Doran  &  Wright  Co., 
17  N.  Y.  St.  Kep.  601.]^ 

Tliat  the  said  moneys  were  paid  and  delivered  by  the  plaintiff, 
and  were  received  by  the  defendants,  as  aforesaid,  upon  a  wager 
or  upon  a  contingency,  to  wit,  upon  a  future  market  value  of 
wheat,  without  any  intent  on  the  part  of  the  said  plaintiff  or  the 
defendant  to  make  an  actual  purchase  of  wheat  for  delivery  in 
August ;  and  the  said  moneys  were  received  by  said  defendant 
without  any  intent  on  his  part  of  purchasing  any  wheat  to  be 
delivered  to  plaintiff,  or  to  any  one  in  his  behalf,  in  August,  18     , 

tiffs  moDey  was  received  under  such  '  It  was  held  that  the  avermcDts  suf- 
drcumstances  that  it  could  not  be  re-  ficiently  showed  the  transaction  to  be 
tained  in  good  faith.  of  the    character   condemned,   citing 

Bigelow  V.  Benedict,  70  N.  Y.  206. 
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but  that  the  same  was  a  transaction  in  the  form  of  a  sale,  depend- 
ent  upon  the  contingency  of  the  market ;  and  that  the  said  money 
was  received  by  defendant  and  paid  by  plaintiff  as  and  in  form  of 
a  purchase  of  bushels  of  wheat  on  account  of  plaintiff,  to 

be  delivered  in  August,  but  with  the  intent  of  having  tlie  trans- 
action closed  either  without  notice  if  the  market  value  of  wheat 
should  fall  to  seventy  cents  per  bushel,  or  at  any  other  sum  above, 
upon  plaintiff's  direction ;  that  the  transaction  should  be  deter- 
mined as  if  upon  a  sale  at  the  market  value  as  of  the  time  when 
the  transaction  should  be  declared  closed,  and  that  the  defendant 
should  deliver  to  said  plaintiff,  if  the  market  should  be  above 
seventy-five  cents,  an  amount  as  if  there  had  been  a  sale  at  such 
amount  above  said  seventy-five  cents,  and.  that  the  transaction 
would  then  be  closed,  and  profit  in  form  should  be  paid  over  to 
plaintiff. 

128.  Ck>mplaint  to  Becpver  Excess  Over  Legal  Bate  of  Interest  under 

the  Statute.  1 

I.  That  on  or  about  the        day  of  ,  18     ,  at  the  city  of 

,  in  the  State  of  ,  plaintiff  entered  into  a  cor- 

rupt agreement  with  the  defendant,  whereby  the  said  defendant, 
for  the  corrupt  purpose  of  receiving  and  taking  a  greater  sum  for 
the  loan  of  his  money  than  at  tlie  rate  of  [six]  per  cent  per 
annum,  agreed  to  loan  the  plaintiff  the  sum  of  dollars,  for 

the  period  of  months,  on  the  condition  that  the  plaintiff 

would  pay  to  said  defendant  for  the  loan  of  said  money  for  the 
said  space  of  time  the  sutn  of  dollars,  as  interest. 

II.  That  in  pursuance  of  said  agreement,  the  plaintiff,  besides 
thereafter  repaying  said  sum  of  dollars,  did,  on  or  about  said 

day  of  J  18     ,  [and  within  one  year  before  the  com- 

mencement of  this  action]^  pay,  and  the  defendant  corruptly  took 
and  received  the  said  sum  of  dollars  for  said  loan,  which 

was  in  excess  of  [six]  per  cent  per  annum,  for  the  said  period  for 
which  said  loan  was  made ;  that  the  interest  upon  said  loan  of 
dollars  for  said  period  at  [six]  per  cent  amounted  to 


>  1  N.  T.  K.  S.  772,  §  8  (9th  ed.  p.    Ur  aUegation  has  been  held  necessary 
1854)    .  in  the  action  to  recover  money  lost  at 

•  Probably  not  necessary ;  but  a  simi-   play.    See  preceding  forms. 
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« 

dollars,  and  that  by  reason  aforesaid  plaintiff  has  paid  to  defend- 
ant an  excess  of  interest  amounting  to  the  sum  of  dollars. 

Wherefore  [etc.j  demand  of  judgrnent  for  excess], 
129.  For  IConey  Overpaid  by  Mutual  Mistake.' 

I.  That  the  defendant,  on  or  about  the  day  of  ,  at 

,  rendered  an  account  to  the  plaintiff  of  the  dealings  there- 
tofore had  between  them,  between  and  ,  which  account 
set  forth  a  balance  due  from  plaintiff  to  defendant  of         dollars. 

II.  That  the  plaintiff,  believing  said  account  to  be  correctly 
stated  and  relying  wholly  thereupon,  paid  to  the  defendant  said 
amount  of  dollars.^ 

III.  That  said  account  was  not  correctly  stated,  in  that  it  over- 
chained  the  plaintiff  with  the  sum  of  dollars,  for  [specify- 
ing the  error]. 

lY.  That  on  or  about  the  day  of  ,  18    ,  at  , 

plaintiff  informed  defendant  of  the  aforesaid  error  and  overpay- 
ment, and  demanded  repayment  of  said  sum  of  dollars/ 
bat  no  part  thereof  has  been  repaid. 

Wherefore  [etc^  demand  ofjiidgment]. 
IdO.  By  Bank  to  Becover  Amount  of  Check  Paid  by  Mistake.^ 

I.  [Allege  plahitiff^s  incorporation  as  in  Forms  37,  etc.]  and 
engaged  in  the  business  of  banking  at 


^A  suit  in  equity  will  not  lie  on  the  the  mistake  was  not  mutual.     But  the 

lacts  here  alleged  even  though  it  be  al-  party  receiving  money  paid  under  a 

leged  that  defendant  alone  kept  the  ac-  mutual  mistake  of  fact  is  not  a  bailee 

coants  between  the  parties.    Ward  v.  or  trustee.  Utica  Bank  v.  Van  Gieseu, 

Peck,  114  Mass.  121.     An  action  at  law  18  Johns.    (N.   Y.)   486;  Sharkey  t. 

formoney  had  and  received  is  proper.  Mansfield,  90  N.  Y.   227.    Nor  docs 

3N.  Y.  230;  60  id.  151;  45  N.  H.  482.  any  duty  to  return  it  arise  until  he  has 

*  If  the  complaint  charges  fraudu-  been  informed  of  the  error.  South- 
lent  representations  by  defendant,  by  wick  v.  First  Natl.  Bank,  84  N.  Y.  420; 
which  the  plaintiff  was  induced  to  pay  Mayor  v.  Erben,  8  Abb.  Ct.  of  App. 
him  the  money,  this  docs  not  neces-  Dec.  (N.  Y.)  255.  Interest  cannot  be 
airily  stamp  the  action  as  in  tort,  or  charged  until  defendant  has  been  put 
show  that  the  cause  of  action  is  not  as-  in  default.  Evans  v.  Garlock,  37  Hun 
signable.  Byxbie  x.  Wood,  24  N.  Y.  (N.  Y.),  588. 
W7.  *  The  action  is  not  confined  to  one 

'  A  demand  is  not  necessary  before  against  the^rawer,  but  any  payee,  or 

suit  for  money  paid  by  mistake,  in  case  collecting  agent,  if  still  holding  the 

15 
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II.  That  at  times  prior  to  the  day  of  j  18  ,  the 
defendant  had  an  account  with  this  plaintiff  as  such  bank,  and 
made  deposits  of  money  with  it  which  plaintiff  held  subject  to  the 
defendant's  written  order  for  payment. 

III.  That  on  or  about  said  day  of  ,18  ,  defendant 
presented  to  plaintiff  his  written  order  to  pay  to  himself  the  sura 
of  dollars ;  that  on  said  day  the  amount  held  by  plaintiff  for 
defendant  on  deposit  as  aforesaid  was  the  sum  of  dollars, 
but  that  plaintiff,  believing  that  said  amount  was  dollars,  or 
more,  paid  to  defendant  the  said  sum  of  dollars  upon  his 
aforesaid  order. 

IV.  [Demandy^  etc.y  as  m  preceding  form,'] 
Wherefore  \etc,y  demand  ofjvdgmenf], 

131.  To  Seoover  Money  Paid  for  Stolen  Securities.' 

I.  That  at  the  times  hereinafter  mentioned,  the  defendants  were 
partners  in  business  in  the  city  of  ,  doing  business  as 
bankers  and  brokers  under  the  firm  name  of 

II.  That  on  or  about  the  day  of  j  18  ,  at  the  city 
of  ,  aforesaid,  the  defendants  sold  to  one  S.  and  the  said  S. 
purchased  from  the  defendants,  a  number  of  bonds  or  obligations, 
schedule  of  the  numbers,  dates  and  amounts  of  which  is  hereto 
annexed,  marked  Exhibit  A,  and  made  part  of  this  complaint, 
purporting  to  be  the  bonds  of  the  Kailroad  Company,  and  rep- 
resented by  said  defendants  to  be  such  bonds,  and  to  have  been 
issued  by  and  binding  upon  said  railroad  company,  and  that  in 
consideration  thereof,  and  relying  upon  the  representations  so 
made,  the  said  S.  paid  to  the  defendants  at  the  time  of  said  pur- 
chase the  sum  of            dollars. 

III.  That  said  bonds  or  obligations  were  never  issued  by  said 
milroad  company,  and  were  not  binding  upon  said  company,  as 

funds,  may  be  held  liable,  in  the  ab-  E.  Rep.  927;  s.  p.,  Lawrence  t?.  Am. 

sence    of    any    intervening    equities.  Natl.   Bank,   54   N.    Y.   432;   contra^ 

Merch.  Bank  v.  Natl.  Eagle  Bank,  101  Preston    v.  Canadian   Bank,  23  Fed. 

Mass.   281;  Merchants'  Bank  v.  Natl.  Rep.  179. 

Bank  of  Com.,  (Mass.  1885)  1  East.  Rep.  ^  Should,  of  course,  be  for  excess  of 

271;  Meredith  v.   Hayncs,   (Sup.    Ct.  payment  over  amount  of  deposit. 

Pa.  1884)  19  Cent.  L.   J.  133;  Mfrs.  «  From  the  complaint  in  Ledwich  v. 

Nat.  Bank  t>.  Perry,  (Mass.  1887),  8  N.  McKim,  53  N.  Y.  807. 
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had  been  represented  by  defendants  at  the  time  of  the  purchase 
aforesaid,  bnt  had  been  frandulently  or  unlawfully  abstracted  or 
taken  from  said  company  without  any  consideration  there- 
for and  without  the  knowledge,  consent  or  authority  of  said 
company,  of  which  fraudulent  or  unlawful  abstraction  the  said 
railroad  company  gave  due  and  public  notice,  so  that  the  said 
pretended  bonds  were  of  no  value  whatever,  and  constituted  no 
valid  claim  on  said  railroad  company,  though  the  notice  so  given 
was  never,  until  after  the  purchase  aforesaid,  brought  to  the 
knowledge  of  said  S. 

IV.  That  subsequently,  to  wit,  on  or  about  the      day  of  , 

18  ,  and  immediately  on  being  advised  thereof,  the  said  8. 
advised  the  defendants  of  the  fact  that  the  said  bonds  were 
worthless  for  the  reasons  aforesaid,  and  made  demand  of  said 
defendants  for  the  return  of  the  purchase  money  aforesaid,  and 
the  interest  thereon,  but  that  no  part  of  the  same  has  been  paid. 

y.  That  thereafter  and  before  the  commencement  of  this 
action,  the  said  S.  assigned  his  said  claim  against  the  defendants 
to  the  plaintiff  for  value,  who  as  the  holder  thereof  under  the 
assignment  aforesaid,  did,  since  said  assignment,  through  bis 
attorneys,  demand  of  said  defendants  the  return  of  the  purchase 
money  aforesaid,  with  the  interest  thereon,  which  was  refused, 
and  no  part  thereof  has  been  paid. 

Whebefobe  [etc.y  demand  qfjudgmenf]. 

182.  To  Becover  Honey  ▲dvanced  on  FOrged  OollateraL' 

I.  That  on  or  about  the        day  of  9 18    9  the  said  defend- 

ant was  possessed  of  certain  documents  purporting  to  be  first 
mortgage  bonds  of  the  Company,  and  purporting  to  have 

been  duly  issued  by,  and  to  be  the  valid  bonds  of,  the  said  company, 
and  purporting  to  have  been  duly  signed  by  the  president  and 
treasurer  of  said  company,  and  purporting  to  be  impressed  with 
the  corporate  seal  thereof,  and  each  of  said  so-called  bonds  so  pur- 
porting to  be  for  the  payment,  and  of  the  value  of  dollars ; 
that  on  or  about  the  said            day  of            ,  18     ,  at  the  city  of 


*  Prom  complaint  in  N.  Y .  Guaranty,    Abb.  N.  C.  (N.  Y.)  884. 
etc..  Ca  c.  Gleason,  78  N.  Y.  508;  7 
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,  the  said  defendant  obtained  and  received  of  and  from  the 
plaintiff  the  sum  of  dollars,  and  deposited  with  the  plaintiff, 

as  seenrity  for  the  said  som,  the  said  alleged  and  pretended  bonds 
of  the  Company. 

II.  That  afterward,  and  during  the  month  of  j  18  ,  and 
not  before,  the  plaintiff  learned,  and  now  alleges  the  truth  to  be 

I  that  the  said  documents,  purporting  to  be  bonds  of  the  said  com- 
pany, and  each  and  every  of  them,  were  and  was  false,  fictitious, 
forged  and  counterfeit,  and  were  not,  nor  was  either  of  them, 
good  or  valid  bonds  of  the  said  company ;  that  said  so-called  and 
pretended  bonds  are  now  in  the  possession  of  the  plaintiff,  and 
are  of  no  value  whatever,  and  the  same  are  ready  to  be  delivered 
up  to  the  defendant,  and  would  have  been  tendered  to  him  but 
for  the  fact  that,  since  the  plaintiff  discovered  the  true  character 
of  the  same,  the  said  defendant  cannot  be  found. 

III.  That  the  plaintiff  alleges  and  claims  the  said  defendt^nt 
has  had  and  received,  to,  and  for  the  use  of  the  plaintiff,  the  sum 
of  dollars,  at  the  time,  and  in  the  amount  as  above  stated, 
and  that  he,  the  said  defendant,  on  the  said  day,  became  indebted 
because  of  the  premises,  in  the  sum  of  dollars,  and  that  the 
same  remain  wholly  unpaid. 

Wherefobr  [etc.,  demand  qf  judgment], 

133.  To  Seoover  IConey  Paid  for  a  Forged  Kortgage.^ 

I.  That  on  the  day  of  ,  18      ,  the  defendant 

held  a  certain  false,  fraudulent,  and  forged  mortgage  purporting; 
to  have  been  given,  executed,  acknowledged,  and  delivered  to  her, 
before  said  date,  by  one  H.  V.  and  his  wife,  L.  V.,  upon  the  fol- 
lowing premises  [describing  therri],  in  the  county  of  ,  and 
State  of  ,  and  which  had  then  been  recorded  in  the  reg- 
ister's oflBce  for  said  county,  in  Liber  of  Mortgages,  on  page 
,  and  purported  to  have  been  given  to  secure  the  payment  of 
an  alleged  bond,  purporting  to  have  been  made  by  said  H.  V.  to 
said  defendant  for  the  principal  sum  of  dollars,  and  upon 
which  bond  said  defendant  then  claimed  an  accumulated  interest 

'  Held  sufficient  against  demurrer.    Rep.  ISL 
Walker  t>.  Conant,  (Mich.  1887)8  West. 
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of  dollars,  which  bond  and  mortgage  both  said  plaintiff  and 

said  defendant  then  supposed  to  be  genuine ;  and  also  that  said 
mortgage  was  then  a  good  and  valid  first  lien  upon  said  described 
land  for  the  amount  mentioned,  as  aforesaid,  and  for  said  further 
8am  claimed  as  aforesaid  as  interest  thereon ;  whereas  in  fact  said 
bond  and  mortgage  were  both  forged,  and  were  without  any 
Talidity  whatever. 

II.  That  at  said  date  plaintiff  had  in  the  hands  of  his  agents, 
W.  &  W.,  of  ,  the  sum  of  dollars,  and  that  he  had 
authorized  them  to  loan  said  sum  on  mortgage  security,  in  the 
name  of  H.  D.,  but  for  the  use  and  benefit  of  plaintiff. 

III.  That  previous  to  said  ,  18  ,  one  E.  J.  V.,  claim- 
ing to  be  the  son  of  said  H.  V.,  sought  to  borrow  of  plaintiff 
through  his  said  agents  the  said  sum  of  dollars,  belonging 
to 'plaintiff  as  aforesaid;  and  said  £.  J.  Y.  then  informed  the 
said  agents  of  plaintiff  of  the  existence  of  said  forged  mortgage, 
held  as  aforesaid  by  defendant,  but  falsely  claimed  and  pretended 
to  plaintiff's  said  agents  that  it  was  a  true  and  genuine  mortgage, 
and  a  lien  upon  said  described  land,  and  that  it  must  be  paid. 

rV.  That  said  E.  J.  V.,  by  his  fals6  and  fraudulent  representa- 
tions which  were  then  made  by  him,  induced  the  plaintiff  by  his 
said  agents  to  pay,  and  plaintiff  in  reliance  on  said  representa- 
tions, did  pay  to  defendant,  on  ,  18  ,  the  amount  of 
said  false,  fraudulent,  and  forged  bond  and  morgtage,  held  by  her 
as  aforesaid,  to  wit,  the  snm  of  dollars,  and  the  plaintiff  on  the 
same  day  received  through  his  said  agents,  from  said  E.  J.  Y.,  the 
said  bond  purporting  to  be  executed  by  said  H.  Y.,  conditioned 
to  pay  to  H.  D.  the  sum  of  dollars,  and  the  said  mort- 
gage in  form  upon  said  described  lands,  purporting  to  be  executed 
and  acknowledged  by  said  H.  Y.  and  L.  Y.,  his  wife,  and  running 
to  said  H.  D.,  which  said  bond  and  mortgage  were  for  the  use  and 
benefit  of  plaintiff,  and  were  on  the  same  day  assigned  by  said  H. 
D.  to  the  plaintiff. 

V.  That  said  bond  and  mortgage  were  never  executed  by  said 
H.  Y.  and  his  said  wife,  nor  by  either  of  them,  and  that  both  said 
bond  and  mortgage  were  and  are  false,  fraudulent,  and  void,  and 
the  signatures  thereto  of  H.  Y.  and  L.  Y.  are  forged  and  without 
Talidity. 
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VI.  That  said  sum  of  dollars,  which  was  paid  as  afore- 
said to  said  defendant  by  said  plaintiflE,  was  paid  by  him  without 
any  consideration  whatever,  and  under  a  mistake  of  facts  as 
aforesaid. 

VII.  That  no  part  of  said  sum  has  been  paid,  although  the 
plaintiff  has  demanded  the  same  of  the  defendant. 

Wheeeforb  [etc.y  demand  of  judginenf], 
134.  The  Same,  the  Bond  and  Mortgagre  being  Void  for  XTsury.* 

l^After  aUegvag  the  purchase  from  the  defendant  of  the 
apparently  valid  securities^  in  terms  svhstantiaUy  as  given  in 
form  next  preceding y  the  complaint  alleged  that  plaintiff  had 
hro-ught  a/n  action  on  thehond  to  which  the  obligor  had  interposed 
the  defense  of  usfury^  that  the  defendamt  was  notified  hut  failed 
to  interpose  in  defense^  and  that  said  action  had  terminated  in 
ajudgmfi&nt  tliat  the  hond  was  void  for  usury,"] 

[The  complaint  then  proceeded ;] 

That  at  the  time  defendant  sold  and  assigned  the  said  bond 
and  mortgage  to  plaintiff,  the  defendant  knew  that  the  same  was 
usurious  and  void,  and  of  no  value  as  securities,  but  concealed 
this  fact  from  plaintiff,  and  [falsely]  represented  himself,  and 
through  his  said  agents  aforesaid,  to  plaintiff,  that  the  said  bond 
and  mortgage  were  in  all  respects  good,  valid  and  lawful  instru- 
ments and  that  there  was  no  defense,  legal  or  equitable  thereto, 
and  that  plaintiff,  relying  upon  said  representations,  and  knowing 
nothing  to  the  contrary  thereof,  bought  said  bond  and  mortgage 
from  defendant  as  aforesaid. 

"Wherefore  [etc,y  demand  of  judgm,en{\, 

135.   For  Advances  on  a  Ck>ntract  for  Services,  XTnftilfllled. 

I.  That  on  or  about  the  day  of  ,  18     ,  at  ,  the 

plaintiff  entered  into  an  agreement  with  the  defendant,  whereby 

the  defendant  undertook  to  render  services  to  the  plaintiff  as 

,  for  the  term  of  ,  in  consideration  of  the  sum 

of  dollars,  agreed  by  plaintiff  to  be  paid  therefor. 

^  From  the  complaint  in  Ross  fi.  breach  of  an  implied  warranty,  and 
Terry,  68  N.  T.  618,  where  the  court  that  the  averments  of  faJlM  repreaen- 
held  the  action  was  on  contract  for  tations  did  not  control. 
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II.  That  on  or  about  the  day  of  j  18  ,  plain- 
tifif  paid  to  the  defendant,  at  his  request,  on  account  of  services 
to  be  by  him  rendered  thereafter  in  pursuance  of  said  agreement, 
the  Slim  of                dollars. 

III.  That  the  defendant  has  wholly  neglected  and  refused  to 
render  said  services  since  said  day  of  ,  although 
plaintiff  has  been  ready  to  receive  the  same,  and  that  no  part  of 
said  sum  of                dollars  has  been  repaid  to  plaintiff.^ 

Wheefoee  [etc.,  demamd  qf  jvdgment^  with  interest  from  date 
of  defendants  breach]. 

ISO.  For  Bepayment  of  Deposit  on  a  Ck>xitract  for  the  Purchase  of  Beal 

Estate,  UnfulfiUecL* 

I.  That  on  or  about  the        day  of  ?  1^     j  the  defend- 

ant and  the  plaintiflE  entered  into  a  contract  in  writing  subscribed 
by  the  defendant,^  whereby  it  was  mutually  agreed  that  the  said 
defendant  should  sell  to  this  plaintiff  certain  real  estate,  to  wit, 
[descrihing  ity]  and  that  plaintiff  should  pay  therefor  the  sum  of 
dollars ;  that  tlie  defendant  should  make  good  title  in 
fee  simple  to  said  premises,  and  deliver  a  good  and  sufficient  deed 
thereof  on  the        day  of  >  1^     >  ^^  o'clock  on  said 

day  at  No.  street,  in  the  city  of  ,  and  that  the 

*  Demand  not  necessary,  if  neglect  of  declaration  (Form  113)  is  insufficient 

amounts  to  a  breach.     Raymond  v,  under  the  new  procedure.     Distler  v. 

Bearaard,  12  Johns.  (N.  Tf.)  274.  Dabney,  3  Wash.  St.  200;  28  Pac.  Rep. 

'  An  action  for  money  had  and  re-  835. 

ceived  may   be  maintained    by    the  '  The  allegation  of  a  writing  and  of 

purchaser  at  an  auction  sale  of  real  defendant's    subscription    would    be 

estate,  against  either  the  vendor,  or  unnecessary  in  most  jurisdictions,  both 

the  auctioneer,  or  both,  for  money  de-  because  the  contract  would  be  pre- 

posited  by  him  according  to  tho  terms  sumed  in  writing  as  against  demurrer, 

of  sale,  with  interest  from  the  time  of  and  because  a  writing  is  not  necessary, 

his  demand,  upon  failure  to  receive  a  Under  a  parol  contract,  the  action  to 

perfect  title  as  agreed.     Cockcroft  v.  recover    back    the  deposit  lies  only 

Muller,  71  N.  Y.  867;  see,  also,  21  after  defendant's  refusal  to  complete. 

Moak's  £ng.  790,  citing  other  cases;  Venable  v.  Brown,  31  Ark.  664;  Sen- 

Heatley  v.  Newton,  46  L.  T.  N.  S.  455.  nett  v,  Shehan,  (Minn.   1880)  11  N.  W. 

Against  the  auctioneer  even,  it  has  Reporter,   401;   Abbott  v.   Draper,  4 

been  held,  after  payment  of  such  de-  Den.   (N.  Y.)  61;  contra.  Tucker  u. 

posit  to  principal.    Qrs,yv,  Outteridge,  Groves,  (Wise.  1884)  19  Northw.  Rep. 

lM.&Ry.614.  The  common-hiw  form  98. 
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plaintiff  should  thereupon  pay  to  the  said  defendant  the  aforesaid 
sum  *  [or J  set  out  copy  of  the  agreement']. 

II.  That  the  plaintiff  then  and  there  deposited  in  the  hands  of 
said  defendant  the  sum  of  dollars  as  and  for  a  part  of  the 
said  purchase  money,  to  be  retained  by  him  on  account  of  the 
purchase  money,  if  the  plaintiff  should  complete  his  purchase  and 
receive  the  deed,  but  to  be  to  and  for  the  use  of  this  plaintiff, 
and  to  be  returned  to  him,  if  the  defendant  should  fail  to  fulfill 
his  agreement,  and  fail  to  give  a  good  and  sufficient  deed  at  the 
time  and  pursuant  to  the  said  agreement. 

III.  That  plaintiff  has  always  been  ready  and  willing  to  do 
and  perform  everything  in  the  agreement  contained  on  his  part, 
and  on  the  said  day  of  ,  18  ,  at  the  time  and  place 
therein  specified,  was  ready  and  willing,  and  duly  offered  to  the 
defendant,  to  accept  and  take  from  him  the  deed  of  the  premises 
in  fee  simple,  pursuant  to  the  agreement,  and  demanded  the  same, 
and  tendered  to  him  the  balance  of  the  purchase  money  due 
therefor.' 

IV.  That  the  defendant  did  not  on  said  day  of  ,  18  , 
nor  has  he  at  any  other  time  whatsoever,  given  the  plaintiff  a 
deed  of  the  premises  pursuant  to  the  agreement,  but  has  refused 

^  The  covenants  are  interdependent  Where  the  covenants  are  dependent, 

and  concurrent.    Jones  t>.  Gardiner,  10  the  purchaser  is  not  bound  to  make 

Johns.  (N.  Y.)  266;  Morris  v,  Sliter,  1  an  absolute   tender  of  performance. 

Den.  (N.   Y.)  59.    New  York  Code  An  offer  to  perform,  conditioned  on 

Civil  Procedure,  section  583,  provid-  the  defendant's  performing,   is  suffl- 

ing  a  short  method  of  pleading  per-  cicnt.    Robb «.  Montgomery,  20  Johns, 

formance  of  a  condition  precedent,  does  (N.  Y.)  15;  Rawson  v.  Johnson,  1  East, 

not,  therefore,  apply,  and  the  common-  208;  Watterhouse  f>.  Skinner,  2  Bos.  & 

law  rule,  that  exact  compliance  must  be  P.  447;  Wilhelm  t>.  Temple,  31  Iowa, 

specifically  shown,  must  be  followed.  181;  Morange  v.  Morris.  3  Abb.  Ct. 

^  It  is  necessary  for  the  plaintiff  to  App.   Dec.   (N.   Y.)  814;  Hartley  v, 

aver  that  he  was  ready  and  willing  to  James,  50  N.  Y.  38. 

fulfill  at  the  time  and  place  appointed,  But  the  offer  to  perform  is  neces- 

whether  the  other  party  was  ready  or  sary.    An  averment  of  mere  readiness 

not.     Porter  t>.  Rose  12  Johns.  (N.  Y.)  is  insufficient.     Lester  v.  Jewett,  11 

209,  and  cases  cited.    Unless  excused  N.  Y.  453;  Englander  t>.  Rogers,  41 

by  reason  of  an  anticipatory  refusal  Cal.  420,  and  see  cases  supra, 
communicated  to  him.   (See  past,  under 
Vendor  and  Purchaser,) 
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80  to  do  [or,  but  has  wholly  failed  so  to  do,  although  the  plaintiflE 
waited  a  reasonable  time,  to  wit,  days  after  said  ,  and 

then  oflEered  to  receive  such  deed].^ 

Y.  \If  expenses  of  examining  title  are  claimed  allege  them  as 
in  Form^  mider  Vendor  and  Purchaser?^ 

VI.  That  on  or    about    the  day   of  ,  18     ,   he 

demanded'  of  the  said  defendant  that  he  pay  to  the  plaintiff  the 
snm  of  dollars  deposited  with  him ;  but  that  no  part  of  the 

same  has  been  paid. 

Wherefore  \etc.^  demand  of  judgm,en(\. 

*  Upoa  failure  by  the  vendor  to  be  promise  resulting  from  rescission,  the 
ready  with  the  deed,  and  convey  a  good  other  as  damages  caused  by  breach, 
title  on  the  day  specified,  the  vendee  Under  the  new  procedure  the  better 
may  rescind  the  contract  and  recover  opinion  is  that  both  are  to  be  treated 
back  the  deposit.  11  Johns.  (N.  T.)  as  items  of  damage  in  a  cause  of 
525,  527.  See,  also,  8ugd.  on  Vend,  action  on  the  breach  of  the  contract; 
850.  A  demand  of  the  deposit  is  a  re-  the  theory  of  implied  promise  being  a 
sHssion.  Dominick  9.  Michael,  4  part  of  the  old  fiction  by  which  plain- 
Sandf.  (N.  Y.)  426.  Applying  the  tiff  might  use  the  common  count 
equitable  principles  upon  which  this  alleging  money  had  and  received  to 
action  rests,  many  cases  hold  that  be-  his  use  by  defendant,  and  prove  the 
tween  vendor  and  purchaser  a  mere  contract  and  breach  necessary  to  con- 
demand  of  a  conveyance  is  not  stitute  his  cause  of  action  under  that 
enough;  where  time  is  not  shown  to  count.  In  the  absence  of  authority  to 
be  of  the  essence  of  the  contract,  the  the  contrary,  plaintiff  may  under  the 
porchaser  must  wait  a  reasonable  time  Code  allege  and  prove  both  as  items 
for  its  preparation  and  execution,  and  of  damages  resulting  from  breach, 
then  offer  to  receive  it.  Campbell  «.  « The  plaintiff  is  entitled  to  recover 
Prague,  6  App.  Div.  (N.  Y.)  554,  and  interest  from  the  time  of  his  demand 
cases  cited;  Fuller  «.  Hubbard,  6  Cow.  for  repayment.  Cockroft  t?.  Muller, 
(X.  Y.)  18;  Hackett  ©.  Huson.  3  Wend.  71  N.  Y.  867;  Farquhar  n,  Farley,  7 
{N.  Y.)  249;  Connelly  «.  Pierce,  7  id.  Taunt.  592.  He  may  also  recover  as 
128;  Foote  r.  West,  1  Den.  (N.  Y.)  damages  for  the  defendant's  breach  of 
544;  Lutweller  «.  Linnell,  12  Barb,  contract,  expenses  of  examination  of 
(N.  Y.)  512;  contra.  Carpenter  v.  title  (see  note  6,  and  Jones  v.  Little- 
Brown,  6  id.  147;  Flynn  v,  McKeon,  6  dale,  6  Ad.  &  E.  486;  Hodges  r. 
Duer  (N.  Y.),  208;  Driggs  v.  Dwight,  Littlefield,  1  Bing.  492);  interest  on 
17  Wend.  (N.  Y.)  71.  money  belonging  to  the  plaintiff  and 

•There  may  be  difference  of  opinion  kept  by  him  lying  idle,  ready  to  com- 
as to  whether  the  claim  for  moneys  plete  the  purchase  was  allowed  in 
paid  to  defendant  as  part  of  the  price.  Sherry  v.  Oke,  8  Dowl.  Pr.  C.  849. 
and  moneys  paid  in  expenses  for  But  such  damages  must  be  specially 
examining  the  title  are  separate  causes  pleaded, 
of  action,    the   one   on   an    implied 

16 
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187.  The  Same,  where  Deed  was  Bejected  on  Ghx>uxid  of  Defective 

Title.' 

[I,  II,  III,  as  inprecedvng  form,'] 

IV.  That  thereupon  defendant  tendered  to  plaintiff  a  deed  of 
said  premises,  which  plaintiff  declined  to  accept  because  said 
deed  would  not  and  did  not  then  and  there  convey  to  plaintiff 
the  title  to  said  premises  in  fee  simple,  as  by  said  agreement 
provided,  for  the  following  reasons:  [set  forth  hriefiy  each 
reason  for  asserting  that  the  title  was  defective,] 

V.  l^As  in  preceding  form,] 
"Whbbeforb  [etc,^  demand  of  jvdgment]. 

138.  To  Becover  Amount  Paid  on  Contract  for  Sale  of  Bealty,  with 
Allegation  of  Fraud  in  Inducing  Plaintiff  to  Make  Ck>ntract. 

[Adapted  from  Freer  v.  Denton,  61  N.  Y.  492.]' 

I.  That  plaintiff  and  defendant  entered  into  a  contract  on  the 
day  of  the  date  thereof,  in  the  words  and  figures  following,  to 
wit :  [Ifere  was  set  forth  in  extensu  a  contract  for  the  sale  and 
conveyance  Jy  the  defendant^  to  the  plaintiff ^  of  a  specified  farm 
described  a^  "  including  the  A,  S.  lot^^^]  $800  to  be  paid  on  or 
before  July  1,  1869,  and  the  balance  of  the  pripe  on  or  before 
April  1,  1870,  deed  to  be  given  on  receiving  such  payment. 

II.  That  to  induce  the  plaintiff  to  enter  into  said  contract  the 
defendant  falsely  and  fraudulently,  prior  to  the  making  of  said 
contract,  represented  to  the  plaintiff  that  he  was  the  owner  of  or 
authorized  to  sell  the  premises  which  in  said  contract  are  called  the 
A.  S.  lot,  and  which  said  lot  contained  about  [seventy-five]  acres. 

>  Where,  on  an  executory  contract  payments.    Hartley  c.  James,  50  N. 

for  sale  of  lands,  the  purchaser  re-  Y.  88. 

fuses  to  accept  deed  because  of  defect  *  The  ruling  in  this  case,  that  plain- 
in  title  and  demands  repayment  of  tiff  could  recover  without  proving 
money  paid  by  him  thereon,  and  the  the  fraud,  has  been  superseded  by 
vendor  does  nothing  to  ascertain  or  N.  Y.  Code  Civ.  Pro.  §  t549.  Under  the 
cure  defects,  but  simply  keeps  in  present  statute  plaintiff  must  estab- 
readiness  to  give  such  title  as  he  can,  lish  the  fraud  in  order  to  recover; 
the  purchaser  is  not  called  upon  to  but  the  court  could  allow  the  allega- 
make  tender  in  order  to  recover  back  tions  of  fraud  to  be  stricken  out 
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III.  That  the  plaintiff,  relying  on  said  representations,  was 
induced  to  enter  into  and  execute  said  contract  and  to  pay  to  the 
fiaid  defendant  the  first  installment  mentioned  in  said  agreement, 
to  wit,  the  sum  of  $800,  which  was  made  July  1,  1869. 

IV.  That  at  the  time  when  the  said  defendant  made  the  said 
representation,  and  at  the  time  when  he  received  from  the  said 
plaintiff  the  said  sum  of  $800,  the  defendant  well  knew  that  the 
representations  which  he  had  made  to  the  plaintiff  in  regard  to 
the  said  A.  S.  lot  were  false,  said  defendant  not  being  then  the 
owner,  nor  authorized  to  contract  to  sell  the  same,  nor  has  he  ever 
been  such  owner,  nor  authorized  to  contract  for  the  sale  thereof ; 
and  the  plaintiff  alleges  that  such  representations  were  made 
expressly  to  cheat  and  defraud  the  plaintiff. 

y.  That  said  defendant  has  never  carried  out  the  said  contract 
or  been  able  to  do  so ;  has  expressly  refused  to  carry  out  the 
same,  and  finally  notified  the  plaintiff  prior  to  the  commencement 
of  this  suit  that  he  (said  defendant)  would  neither  carry  out  said 
contract  nor  repay  to  the  said  plaintiff  the  said  sum  of  $800  or 
any  part  thereof.  By  means  of  the  premises  herein  mentioned 
the  said  plaintiff  has  sustained  great  loss  and  injury,  to  wit,  in  the 
sum  of  dollars. 

Wherefore  [etc..,  demand  of  jvdgment\ 

189.  Against  one  to  whom  Plaintiif  OonTeys  his  Beal  Property  under 
an  Agreement  to  Sell  and  Pay  Proceeds  to  Plaintiff  > 

[Complaint  sustained  in  Harris  v.  Clark,  94  Iowa,  327 ;  62  N. 
W.  Kep.  834.] 

That  the  defendant  is  indebted  to  plaintiff  in  the  sum  of 
dollars,  held  by  him  in  trust  for  plaintiff,  that  being  the  amount 
realized  from  the  sale  of  the  real  estate  hereinafter  described, 
which  said  amount  defendant  at  varions  times  after  the  receipt 
of  the  same  as  trustee  agreed  to  pay  to  plaintiff. 

That  said  indebtedness  arose  as  follows :  Plaintiff  did  on  or 
abont  the        day  of  j  18    ,  convey  to  said  defendant,  by 

'  The  court  held  that  the  promise  in  the  existence  of  the  alleged  trust. 
to  pay  finds  safficient  consideration 
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warranty  deed,  the  following  described  premises  of  the  plaintiff, 
to  wit :  [deecriptioTi]  that  the  only  consideration  for  said  transfer 
was  that  said  defendant  verbally  agreed  to  sell  the  same  and  tnrn 
over  to  plaintiff  the  net  proceeds  arising  from  the  sale  thereof. 
That  on  or  about  the  day  of  9  ^^     9  ^^^^  ^^^  defendant 

sold  said  premises,  receiving  therefor,  above  all  liens  and  incum- 
brances, the  sum  of  dollars,  which  he  now  holds  and  refuses 
to  pay  to  plaintiff,  or  any  part  thereof. 

Whbbefore  [etc.y  demcmd  -of  Judgment']. 

140.  For  Bepayment  of  Deposit  on  Purchase  of  Horse,  Oonditioned 

on  a  Trial  Proving  SatisiiBtctory. 

I.  That  on  or  about  the  day  of  ,  18  ,  the  defendant 
was  possessed  of  a  certain  horse,  which  he  was  desirous  of  selling 
to  plaintiff. 

II.  That  it  was  thereupon  agreed  between  the  plamtiff  and  the 
defendant  that  the  plaintiff  should  pay  to  and  deposit  with  the 
defendant  the  sum  of  dollars,  and  that  the  defendant  should 
let  the  plaintiff  have  the  said  horse  on  trial,  on  the  express  agree- 
ment that  if  the  plaintiff  did  not  upon  such  trial  like  the  said 
horse,  and  declined  buying  the  same,  he,  the  defendant,  would 
take  back  the  said  horse,  and  would  return  the  said  sum  of  money 
to  the  plaintiff,  when  he,  the  plaintiff,  should  return  and  redeliver 
the  said  horse  to  the  defendant. 

III.  That  the  plaintiff  paid  to  and  deposited  with  the  defend- 
ant the  said  sum  of  money,  and  received  the  said  horse  on  the 
terms  aforesaid. 

IV.  That  plaintiff  did  not  like  the  said  horse  on  trying  the 
same,  and  declined  to  buy  the  same,  and  has  always  been  and  now 
is  ready  and  willing  to  return  the  same  to  the  defendant. 

V.  That  on  or  about  the  day  of  >  18  ,  plaintiff  tendered 
the  said  horse  to  the  defendant,  and  demanded  the  return  to  him 
of  the  said  sum  of  dollars,  but  the  defendant  did  not  receive 
back  the  said  horse  from  the  plaintiff,  or  repay  the  said  sum  of 
money. 

Whbbefobb  [etc,y  demand  of  Judgm&n£\. 
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141.  By  Pledgor  of  a  Note  as  Collateral,  against  the  Pledgee,  the  Note 
Having  since  been  Collected  by  Him ;  to  Recover  Excess  Beceived 
Over  the  Amount  of  the  Debt. 

I.  That  on  or  about  the  day  of  9  ^^  )  ^^^  plahitifi 
delivered  [or,  indorsed  and  delivered,  if  the  note  was  transferred 
by  indorser/ient']  to  said  defendant  as  collateral  security  for  the 
payment  of  the  sum  of  dollars,  then  due  and  owing  from 
plaintiff  to  defendant,  a  promissory  note  made  by  one  M.  N.  for 

dollars,  bearing  date  on  the  day  of  9  ^^     )  ^^^ 

payable  at  months  after  date. 

II.  That  at  its  maturity  the  said  note  was  collected  by  the 
defendant,  and  the  sum  of  dollars  received  by  him  thereupon. 

III.  That  after  payment  of  said  indebtedness  from  plaintiff, 
there  remained  in  the  hands  of  the  defendant  a  balance  of 
dollars,  belonging  to  this  plaintiff ;  payment  of  which  the  plain- 
tiff demanded  of  the  defendant  on  or  about  the  day  of 

,  18     ,  but  no  part  thereof  has  been  paid. 

Whrbrfore  [etc.y  demand  of  Judgment]. 

1422.  By  Assignee  of  a  Debtor,  against  his  Pledgees  of  a  Mortgage  as 
Collateral  to  Notes  on  which  he  was  Jointly  Liable,  the  Mortgage 
Saving  since  been  Collected  by  the  Pledgees,  to  Recover  its  Excess 
over  the  Amount  of  the  Notes,  and  to  have  the  Notes  Delivered  up.* 

I.  Tliat,  as  they  are  informed  and  believe,  on  or  about  the 

day  of  >  IS     ,  S.  W.  B.  [plamtif^s  assignor] 

assigned  and  delivered  to  the  defendants  a  bond  and  mortgage 
executed  by  one  B.  P.  C,  bearing  date  ,  on  which  there 

was  due,  or  to  become  due,  and  unpaid,  the  sum  of  ,  besides 

interest  thereon,  to  be  held  by  the  said  defendants  as  collateral 
security  for  the  payment  of  dollars  then  due  them  from 

said  S.  W.  B.,  as  specified  in  a  receipt  for  the  same,  then  deliv- 
ered by  said  defendants  to  the  said  S.  W.  B.,  of  which  the  follow- 
ing is  a  copy  [setting  it  out]  :  * 

II.  That,  as  they  are  informed  and  believe,  the  notes  of  said 

■  This  is,  in  substance,  the  complaint  '  A  better  mode  of  pleading  the  debt 

fai  Cahom  v.  Bank  of  Utica,  7  N.  Y.  would  be  to  describe  the  notes  very 

486.    If  states  but  a  single  cause  of  concisely,    without    setting   out   the 

action.  receipt. 
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B.  &  B.,  mentioned  and  referred  to  in  said  receipt,  were  as  fol- 
lows [describvng  them] :  and  that  there  were  no  other  notes  of 
said  B.,  or  of  B.  &  R.,  indorsed  by  said  C,  then  in  said  bank ;  nor 
has  there  been  since  any  other  such  notes  as  the  notes  described 
in  said  receipt,  except  the  three  notes  above  specified. 

III.  That  on  or  about  the  day  of  5  18  ,  the 
said  S.  W,  B.,  by  an  instrument  in  writing,  under  his  hand  and 
seal,  assigned  and  transferred  to  the  plaintiffs  all  his  goods,  chattels, 
demands,  property  and  personal  estate  of  every  name  and  nature. 

IV.  That  shortly  afterwards,  and  before  the  payment  to  the 
defendants  of  either  the  said  notes  or  the  said  mortgage,  S.  W. 
B.  died,  and  that  no  executors  or  administrators  have  l)een 
appointed  upon  his  estate. 

V.  That,  as  they  are  informed  and  believe,  on  or  about  the 

day  of  )  18     9  the  full  amount  of  said  bond  and 

mortgage  due,  or^  to  become  due  thereon,  with  interest,  was  paid 
to  the  defendants ;  that  the  said  bond  and  mortgage  were  given 
up  and  canceled,  and  that  thereupon,  by  the  application  of  the 
moneys  secured  in  said  mortgage  and  so  paid  to  the  defendants, 
the  said  notes  were  fully  paid  and  satisfied.  That  the  amount  so 
paid  on  the  bond  and  mortgage  was  greater  than  the  whole  amount 
due  and  secured  by  the  said  notes ;  so  that  there  remained  a  bal- 
ance, after  paying  and  satisfying  said  notes,  of  about  dol- 
lars ;  by  which  means  the  plaintiffs  became  entitled  to  the  posses- 
sion of  said  notes,  and  to  have  the  balance  of  said  moneys  paid 
over  to  them  as  the  assignees  of  said  S.  W.  B. 

VI.  That  on  or  about  the  day  of  j  18  ,  the 
plaintiffs  requested  the  defendants  to  account  for  and  pay  over  to 
them  the  balance  aforesaid,  after  deducting  the  amount  due  on 
said  notes,  and  to  deliver  to  them  the  said  notes  ;^  but  the  said 
defendants  have»not  done  so. 

VII.  That  the  said  bond  and  mortgage  was  the  sole  and  indi- 
vidual property  of  said  S.  W.  B.,  and  that  the  notes  of  B.  &  R. 
were  and  are  due  from  a  mercantile  firm  which  formerly  existed, 


1  In  an  action  against  a  creditor  to  allege  his  refusal  to  convey.    Merely 

compel  him  to  convey,  pursuant  to  his  alleging  a  demand   is   not   enough, 

contract,  lands  conveyed  to  him  to  Dodge  v.  Clark,  17  Cal.  686. 
secure  his  debt,  the  complaint  must 
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compoeed  of  said  S.  W.  B.  and  one  W.  R.,  who  has  since  died,  to  be 
paid  by  them  equally,  and  that  the  said  notes  are  now  the  prop- 
erty of  and  belong  to  the  plaintiffs  as  such  assignees.^ 

Whebefobe  the  plaintiffs  demand  judgment  against  the  defend- 
ants for  dollars,  with  interest  from  ;  and  that  the 
defendants  be  required  to  deliver  to  the  plaintiffs  the  notes  for 
the  payment  of  which  said  bond  and  mortgage  were  hypothecated. 

143.  For  Bepayment  of  a  Judgment  Paid  and  Aftorwards  Beversed.  * 

I.  That  on  or  about  the  day  of  18  ,  judgment 
was  duly  given  against  this  plaintiff  and  in  favor  of  the  defendant 
in  the  Court,  in  and  for  the  county  of  ,  in  an  action 
wherein  tne  defendant  was  plaintiff,  and  this  plaintiff  was  defend- 
ant, for  the  sum  of            dollars. 

II.  That  on  or  about  the  day  of  ^  IS  ,  the  plain- 
tiff was  compelled  to  pay,'  and  did  pay  to  the  defendant  the  sum 
of            dollars  in  satisfaction  of  said  judgment. 

III.  That  on  or  about  the  day  of  ,18  ,  a  judg- 
ment was  duly  given  by  the  Appellate  Division  of  said 

Court  in  and  for  the  department  [or  other  Appellate  Court] 

whereby  said  iirst-mentioned  judgment  was  duly  reversed.' 

IV.  That  on  or  about  the  day  of  ,  plaintiff 
demanded  of  defendant  the  return  to  him  of  said  sum  of 
dollars,  but  no  part  thereof  lias  been  paid.' 

"Whebefore  [etc,^  demand  of  judgment\ 

'The  power  of  an  appellate  court  necessary.    Scholey  o.  Halsey,  72  N. 

to  order  restitution  will  usually  afford  Y.  578. 

a  remedy  which  is  preferrable  to  this  *  It  is  not  enough  to  show  that  the 

action.     See  N.   Y.  Code   Civ.    Pro.  judgment  was    erroneous.     It  must 

^132$,  and  2  Abb.  New  Pr.  &  F.  980.  have  been  reversed.     Walkers.  Ames, 

But  the  refusal  of  the  appellate  court  2  Cow.  (N.  Y.)  428;  White  v.  Ward,  9 

to  order  restitution  is  no  bar  to  this  Johns.  (N.  Y.)  232;  and  see  Roth  t. 

action.     Traveler's  Ins.  Co.  v.  Heath,  Schloss,  6  Barb.  (N.  Y.)  808. 

(Pk.  1881)  9  W.  N.  C.  516.  The  fact  that  a  new  trial  is  ordered 

An  action  will  lie  upon  an  express  does  not  suspend  the  right  to  recover 

agreement  to  refund  in  case  of  a  rever-  back  the  payment.     Sturges  v.  Allis. 

aal  of  judgment.     Valentine  u.  Central  10  Wend.  (N.  Y.)  355. 

Nat.   Bank,    10  Abb.  N.  C.   (N.  Y.)  *  Demand  and  refuail  are  necessary 

188,  before  action.     Scholey  u.  Halsey,  72 

'Coercion  under  an  execution  is  not  N.  Y.  678. 
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144.  By  Owner  of  Ooods  against  Common  Carrier,  to  Becover  back 

Excess  of  Freight  Exacted.* 

I.  That  on  or  about  the  day  of  j  18  ,  the  defendants 
agreed  with  this  plaintiff  to  transport  from  to  , 
and  to  deliver  there  to  him  certain  goods  of  the  plaintiff,*  for  the 
sum  of            dollars^  [w,  for  a  reasonable  sum]. 

[(?/•,  where  there  was  no  special  contract^  I.  That  the  defend- 
ants, at  the  times  hereinafter  mentioned,  were,  and  now  are,  com- 
mon carriers  for  hire  between  and  ;  that  on  or 
about  the  day  of  9  1^  ^  ^d  defendants  undertook  to 
transport  for  the  plaintiff  from  to  certain  goods 
of  his,  for  a  reasonable  compensation.] 

II.  That  in  pursuance  thereof  the  defendants  transported  said 
goods ;  and  upon  their  arrival  at  ,  the  plaintiff  demanded 
the  same  of  the  defendants,  and  offered  to  pay  them,  for  trans- 
porting the  same,  the  sum  of  dollars,  which  is  a  reasonable 
sum  therefor;  but  that  the  defendants  refused  to  deliver  said 
goods,  unless  the  plaintiff  would  pay  to  the  defendants  the  sum 
of            dollars  for  transporting  the  same. 

III.  That  the  plaintiff  tliereby,  in  order  to  obtain  his  said 
goods,  was  compelled  to  pay,  and  on  or  about  the  day  of  , 
18  ,  did  pay  to  tlie  defendants  the  said  sum  of  dollars^ 
which  sum  he  paid  to  defendants  under  protest,^  and  expressly 
denying  the  defendants'  right  to  claim  it.' 

Whebefobk  [etc.^  demand  of  judgmenf]. 

*  That  such  a  case  may  be  either  in  special  contracts  covering  charges^ 
tort  or  on  the  implied  contract,  see  Eillmer  «.  N.  Y.  Central,  etc.,  R.  Co., 
Graham  v.  Chic.  M.  &  St.  P.  R.  Co.,   100  N.  Y.  895. 

(Wise.  1881)  ION.  W.  Rep.  609.  ♦Excessive  charges  for  transporta- 

*That  a  consignee  not  owner  may  tion,   when  not    unlawful    and  paid 

recover  if  the  contract  was  made  with  without  objection,  and  in  the  absence 

him,  sec  Waterman  v.  Chicago,  etc.,  of  statutory  regulation  of  the  amount 

R.  Co.,  (Wise.  1884)  19  N.  W.   Rep.  of  tolls,  cannot  be  recovered.    Eillmer 

127.  f).  N.  Y.  Central,  etc.,  R.  Co.,  100  N. 

•  But  the  common-law  duty  to  carry  Y.  395. 

goods  upon  being  paid  a  reasonable       ^  This  form  is  based  on  Harmony  v, 
compensation,     does    not    preclude  Bingham,  1  Duer  (N.  Y.),  209. 
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146.  To  Becorer  Freight  Charge  on  Failure  to  Transport.^ 

L  That  ou  or  about  the  day  of  ,  18    ,  at  ,  the 

defendant  agreed  with  the  plaintiff  to  transport  from  to        , 

and  to  deliver  to  him  at  said  certain  goods  of  the  plaintiff, 

for  the  snm  of  dollars. 

11.  That  thereupon  the  plaintiff  paid  to  the  defendant  the  sum 
of  dollars,  as  an  advance  payment  for  said  transportation, 

and  delivered  said  goods  to  defendant. 

m.  That  the  defendant  has  not  transported  said  goods,  nor 
delivered  the  same  to  the  plaintiff,  although  a  reasonable  time  so 
to  do  heretofore  has  expired. 

lY.  That  on  or  about  the  day  of  ,  18    ,  at  , 

the  plaintiff  demanded  of  the  defendant  repayment  of  said  sum  of 
dollars,  but  defendant  has  not  repaid  the  same. 

Wherefore  [eie.y  demand  of  judgment']. 

146.  Against  a  Factor,  for  Price  Beceived  by  Him  for  QoodB  Sold 

I.  That  on  or  about  the  day  of  ?  18  ,  the  plaintiff 
employed  the  defendant  to  sell  upon  commission  certain  property 
of  the  plaintiff  consisting  of  \herefxdly  designate  the  goods']^  and 
thereupon  delivered  the  same  to  him  for  that  purpose  [or  if  a  gen- 
eral employment;    to  sell  plaintiff's  goods  upon  a  commission  of 

per  cent,  and  pursuant  to  said  employment  and  on  or  about 
the  day  of  delivered  —  designate  the  particular  con- 

signment  —  to  defendant.] 

II.  On  information  and  belief,  that  thereafter,  and  before  the 

day  of  5  IS  •  ,  but  on  what  particular  day  or  days 

plaintiff  is  not  informed,  the  defendant  sold  said  goods  for  the  sum 
of  dollars,  which  sum  he  has  heretofore  received.' 

I  That  this  action  lies,  on  the  gen-  the  sale  actually  took  place.  Elboumc 

enl  principles  of  the  action  for  money  v,  Upjohn,   1  C.  &  P.  572;  11  Eng. 

paid,  see  Reina  v.  Cross.  6  Cal.  29;  Com.  L.  R.  476.    There  must  be  a  di- 

PbelpB  V.  Williamson.  6  Sandf.  (N.  Y.)  rect  averment  of  a  sale  and  the  receipt 

578;  Emery  ©.  Dunbar,  1  Daly  (N.  Y.)  of  money.    Brown  a.  Stebbins,  4  Hill 

408.  (N.  Y.),   154.    If  defendant  has  ac- 

'  If  the  complaint  alleges  that  de-  counted  but  failed  to  pay,  it  will  be 

fendant  sold  but  did  not  account  to  better  to  sue  on  the  account  stated, 
plaintiff,  the  plaintiff  must  prove  that 

17 
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III.  {If  the  rate  of  commission  has  not  been  agreed  upon']  On 
information  and  belief,  that  the  just  and  reasonable  charges  of  the 
defendant  for  commissions  and  expenses  therein,  amount  to 
dollars,  and  no  more.* 

IV.  That  on  or  about  the  day  of  j  18  ,  the  plain- 
tiff demanded  of  the  defendant  payment  of  the  balance  of  said 
price  remaining  after  deducting  said  charges ;  but  that  no  part  of 
the  same  has  been  paid.^ 

Whebefore  [etc.j  demand  ofjudgm^ent]. 


147.  By  CoxiBignor  ag^aiziBt    Bank  for  Proceeds  of  Sale   of  Goods 

Deposited  by  Factor  in  his  own  Name.' 

I.  [AUeffe  defendants  incorporation  as  in  Form  367.] 

II.  That  plaintiff  is  a  manufacturer  of  and  sends  certain 
portions  of  his  wares  to  the  city  of  New  York  for  sale  upon 
commission. 

III.  That  W.  X.,  doing  business  at  the  city  of  ,  as  a  com- 
mission merchant,  is  the  agent  of  the  plaintiff,  and  as  such 
receives  and  sells  for  said  plaintiff  his  goods  and  wares  upon 
commission. 

IV.  That  intermediate  the  day  of  >  18     ,  and  the 
day  of            >  18     ,  the  plaintiff  shipped  and  consigned 

>  This  allegation  is  not  essential,  but  As  to  the  distinction,  in  respect  to 

may  anticipate  such  a  defense.  the  necessity  of  proving  a  demand,  be- 

*  In  an  action  against  a  factor  for  tween  an  action  for  not  accounting, 

the  proceeds  of  goods  sold,  of  which  he  and  an  action  for  not  paying  over,  see 

apprised  his  principal,  a  demand  must  Gooley  v,  Betts,  supra. 

be  shown,  unless  he  had  instructions  In  an  action  against  an  agent  for  not 

to  remit,  or  the  usage  of  his  business  accounting,  etc.,  a  request  to  account 

made  it  his  duty  to  do  so  without  in-  and  pay  over  must  be  alleged  and 

structions.    The  action  is  founded  on  proved.   Bushnell  v.  McCauley,  7  Cal. 

a  supposed  breach  of  trust  or  duty  421. 

which  must  be  made  out  affirmatively.  '  As  to  the  right  of  the  consignor  to 

Cooley  T.  Betts,  24  Wend.  (N.  Y.)  203;  maintain    this    action,   see  Baker   r. 

Ferris  v.  Paris,  10  Johns.  (N.  Y.)  285;  N.    Y.    Nat.     Exchange    Bank,     16 

Brink  v.  Dolsen,  8  Barb.  (N.  Y.)  837;  Abb.  N.  C.  (N.  Y.)  468;  and  Falkland 

HaUlenc.  Crafts,  4  E.D.  Smith  (N.Y.),  t>.  St.  Nicholas  Nat.  Bank,  84  N.  Y'. 

490;  8.  c.  sub  iwrn,  Walden  v.  Crafts,  146. 
2  Abbott's  Pr.  (N.  Y.)  301;  Baird  c. 
Walker,  12  Barb.  (N.  Y.)  298. 
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to  said  W.  X.  as  his  agent,  certain  goods,  wares  and  merchandise, 
for  sale  upon  commission,  and  that  said  W.  X.  received,  sold  and 
rendered  an  account  of  sale  of  said  goods,  as  the  agent  of  this 
plaintiff ;  and,  as  the  plaintiff  is  informed  and  believes,  said  W. 
X  thereupon  deposited  the  proceeds  obtained  from  the  sale  of 
said  goods  in  said  defendant  bank,  in  the  name  of  W.  X.,  agent, 
for  the  sole  benefit  and  as  the  moneys  of  the  plaintiff.  That, 
thereafter,  and  in  payment  of  said  proceeds  so  received  as  af ore- 
eaid,  less  their  charges  and  commissions,  said  W.  X.,  agent,  drew, 
delivered  and  paid  to  the  plaintiff  his  check  directed  to  the  said 
defendant  bank  of  which  the  following  is  a  copy :     [Insert  copy.] 

V.  That  said  plaintiff  thereupon  indorsed  said  check,  and  pre- 
sented the  same  to  said  defendant  bank  for  payment,  but  it  was 
not  paid,  and  the  same  was  duly  protested  for  non-payment  and 
still  remains  unpaid. 

VI.  That,  as  plaintiff  is  informed  and  believes,  the  proceeds 
received  by  W.  X.,  the  agent  of  the  plaintiff,  from  the  sale  of 
plaintiff's  said  goods,  wares  and  merchandise,  and  deposited  by 
them  in  said  bank  as  aforesaid,  remained  in  said  bank  at  the  time 
of  drawing  and  delivery  of  the  said  check  to  the  plaintiff,  and  at 
the  time  of  the  presentation  of  said  check  for  payment  and  the 
demand  of  the  payment  thereof,  and  that  said  funds  have  never 
been  withdrawn,  either  by  said  W.  X.,  agent,  or  by  the  plaintiff,  and 
stQl  remains  in  said  bank  as  the  funds  and  property  of  the  plaintiff. 

Whebefobe  [etc.y  demand  of  judgment], 

14&  AgaiTmt  Factor  who  has  Collected  InBurance  Loss  on  Principal's 

Ooods.^ 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
engaged  in  the  business  of  selling  produce  on  commission  at  the 
dty  of 

n.  That  on  or  about   the  day  of  ,  18     ,  plaintiff 

shipped  to  defendant  [5,000  pounds  of  butter]  to  be  by  defendant 
stored  and  sold  for  plaintiff's  account. 

'  From  Fish  v.  Sleberger,  154  HI.  80,  procure  the  insuraDce,  or  duty  on  his 

where  it  was   held  that   the   action  part  so  to  do,  and  although  the  goods 

would  lie,    although   there  was    no  were  not  in  fact  damaged, 
agreement  hy  the  factor  that  he  should 
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III.  Thai  defendant  received  and  stored  said  [bntter],  and  had 
the  same  insured,  and  plaintiff  paid  the  insurance  premiums 
therefor. 

IV.  That  on  or  about  the  day  of  j  18  ,  said  [bnt- 
ter] was  injured  by  fire,  and  the  defendant  thereupon  collected 
the  insurance  thereon  to  the  amount  of  [three  cents  per  pound, 
amounting  to]            dollars. 

V.  That  payment  of  said  sum  has  been  demanded  of  the  defend- 
ant by  plaintiff,  but  defendant  refuses  to  pay  the  same. 

Wherefobe  [etc.j  demand  ofjtcdgmenf]. 

149.  Against  Note-broker,  for  Proceeds  of  Note  Discounted.* 

I.  That  on  or  about  the  day  of  >  18  ,  the  plaintiff 
employed  the  defendant  to  sell  or  procure  to  be  discounted  a  prom- 
issory note,  the  property  of  the  plaintiff,  made  by  one  M.  N. 
[here  hriefly  describe  the  note\  and  thereupon  the  plaintiff  deliv- 
ered the  same  to  the  defendant  who  undertook  to  sell  it  or  procure 
it  to  be  discounted  for  a  reasonable  commission  [or,  for  a  commis- 
sion of             per  cent],  and  to  pay  the  balance  over  to  the  plaintiff. 

II.  On  information  and  belief,  that  on  or  about  the  day 
of  >  18  ,  \_or^  thereafter  and  before  the  day  of  j  18  , 
but  on  what  particular  day  plaintiff  is  not  informed],  the  defend- 
ant procured  said  note  to  be  discounted  by  one  O.  P.,  and  received 
as  the  proceeds  thereof  the  sum  of            dollars. 

III.  [As  in  Form  114.] 

IV.  That  the  plaintiff,  on  or  about  the  day  of        ,18     , 
duly  demanded  from  the  defendant  payment  of  the  sum  of 
dollars,  being  the  balance  of  the  proceeds  after  deducting  his  com- 
mission, but  no  part  thereof  has  been  paid. 

Wherefore  [etc,^  demand  of  jvdgm.ent'], 

1  If  it  is  desired  to  allege  a  conver-  if  the  complaint  shows  that  they  pur- 

sion,  note  that  the  New  York  statute  chased  the  stock  for  the  plaintiff,  to  be 

requires  proof  of  the  conversion  in  or-  delivered  to  him  at  his  option,  within  a 

der  to  entitle  the  plaintiff  to  a  recoY-  specified  time,  but  sold  it  meanwhile 

ery.    Code  Civ.  I^o.  §  549,  sub.  2.  against  his  express  instructions,  it  Deed 

In  an  action  against  brokers  for  sell-  not  allege  a  demand  and  tender  on  the 

Ing,   without  authority,  stock  which  part  of  the  plaintiff.    An  allegation 

they  had  purchased  for  the  plaintiff,  that  defendants  sold  it  may  be  deemed. 
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10O.  Against  Executor  for  Money  Beceived  by  Decedent  and 

Betained. 

I.  That  M.  N.  in  his  lifetime  and  on  or  about  the  day  of 

,  18    ,  received  from  the  plaintiff  the  sum  of  dollars, 

par  value,  in  bonds,  for  safekeeping;    that  thereafter, 

and  about  the  year  18  ,  the  said  M.  N.  converted  said  bonds 
into  money,  at  the  request  of  the  plaintiff,  and  loaned  of  said 
proceeds  the  proceeds  of  dollars  of  said  bonds  but  retained 

the  proceeds  of  the  remaining  dollars  of  said  bonds,  which 

proceeds  were  more  than  the  sum  of  dollars,  but  what  sum 

plaintiff  cannot  more  particularly  state,  in  his  hands  on  deposit  as 
aforesaid. 

II.  That  no  part  of  the  said  dollars  has  been  paid  or 
accounted  for,  and  the  plaintiff  is  informed  and  behoves  that  said 
M.  N.  thereafter  mingled  the  same  with  his  own  private  funds 
and  used  the  same  until  his  death. 

in.  [Allege  death  of  M.  N.  cmd  oppoiTitment  of  defencUmtj 
as  in  FoTTfi  51.] 

lY.  That  plaintiff  has  caused  a  claim  for  said  doUars  to 

be  duly  presented  to  said  executors,  but  they  have  refused  to 
allow  the  same,  and,  on  the  contrary,  have  heretofore  rejected 
and  disputed  the  same. 

Wheeefobe,  plaintiff,  who  has  heretofore  elected  to  treat  the 
foregoing  cause  as  a  debt  as  upon  a  contract,  prays  that  said 
defendant  may  account  and  pay  over  to  him  the  said  sums  and 
the  income  thereof,  if  it  can  be  traced,  and  if  it  cannot  be  traced 
that  he  may  have  judgment  against  said  executor  for  the  sum  of 
dollars,  with  interest  from  ,  18     ,  \etc^ 

161.  To  Becover  Insurance  Moneys  OoUected  by  Defendant's 

Testator. 

[Adapted  from  complaint  in  Roberts -u.  Ely,  113  N.  Y.  128.] 

I.  That  on  or  about  the  month  of  s  18    ,  plaintiff  pur- 

chased from  Y.  Z.,  the  defendant's  testator  \goods\^  at  the  agreed 

on  demnrrer,  to  imply  that  they  had  22  How.  Pr.  (N.  Y.)  340,  reversing 
perfected  the  sale  by  delivery.  Clark  s.  c,  12  Abb.  Pr.  (N.  Y.)  267,  and  21 
c.  Meigs,  13  Abb.  Pr.   (N.    Y.)    467;    How.  Pr.  (N.  Y.)  187. 
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price  of  dollars,  said  [good8]  then  being  in  the  custody  of 

the  Company. 

II.  That  about  the  same  time  it  was  agreed  between  plaintiff 
and  said  company,  that  the  company  should  hold  the  [<ffoods]  in 
store  for  plaintiff  and  insure  said  [goods']  for  his  benefit  to  the 
amount  of  the  cost  value ;  that  said  company  subsequently  repre- 
sented to  plaintiff  that  it  had  so  insured  the  [goods]  and  rendered 
plaintiff  an  account  charging  the  premium  thereon  as  paid. 

III.  That  subsequently  and  on  or  about  ,  [a  specified 
part  of  the  goods]  was  destroyed  by  fire  while  in  the  custody  of 
the  company. 

IV.  That  the  total  value  of  all  the  [goods]  destroyed,  including 
that  of  the  plaintiff,  and  thus  insured,  was  about  dollars,  of 
which  about  one-seventh  belonged  to  the  plaintiff.  That  the 
said  company  settled  with  said  Y.  Z.,  the  defendant's  testator,  for 
all  tlie  [goods]  destroyed,  including  the  [goods]  of  the  plaintiff ; 
and  on  or  about  ,  said  defendant's  testator  received  by  reason 
of  the  destruction  of  the  part  of  said  goods  belonging  to  plaintiff, 
about  dollars,  and  was  instructed  to  account  therefor 
to  the  plaintiff,  the  exact  amount  thus  paid  being  unknown  to 
the  plaintiff.* 

V.  That  the  said  Y.  Z.,  defendant's  testator,  instead  of  paying 
over  to  the  plaintiff  his  share  of  the  said  insurance  moneys, 
wrongfully  appropriated  it  to  his  own  use,  in  fraud  of  plaintiff's 
rights.* 

VI.  [Death  of  Y,  Z.,  and  cwpacily  of  defendant  as  in 
Form  51.] 

VII.  That  on  or  about  the  day  of  >  18  ,  plaintiff  duly 
demanded  of  defendant  that  he  account  to  plaintiff  and  pay  over 
to  him  the  sum  found  due  thereon,  but  defendant  refused  so  to  do. 

Wherefore  [etc,^  demand  of  judgment], 

^  In  the  precedent,  plaintiff  asked  puted  from  the  day  deceased  received 

for  an  accounting,  but  the  court  held  the  money. 

that  the  facts  alleged  in  the  complaint  *  This  charge  of  misconduct  by  the 

showed  such  an  accounting  only  was  testator  did  not  affect  the  character  of 

necessary  as  could  be  as  readily  had  in  action  against  his  executors;  if  the  de- 

a  legal  action,  and  that  the  legal  limi-  f  endant  had  been  the  original  recipient 

tation  of  six  years  applied,  to  be  com-  of  the  insurance  moneys,  the  proper 
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162.  GoxxLplaint  by  Infant  to  Becover  Back  Money  he  had  been  Induced 
by  False  Bepresentations  to  Invest  in  a  Copartnership.* 

I.  {^Allege  appointment  of  guardian  ad  Utem  as  in  Form  63.] 

II.  That  on  or  about  the  day  of  ?  18  ,  the  plain- 
tiff at  the  instance  and  request  of  the  defendant  paid  and  advanced 
to  said  defendant,  the  sum  of  dollars,  to  be  invested  by  said 
defendant,  for  their  joint  benefit  in  a  [certain  artistic  decorating] 
Dusiness. 

III.  That  plaintiff  has  received  no  consideration  for  such 
advances,  or  profits  or  returns  from  said  business;  and  that  said 
defendant  has  appropriated  whatever  profits  if  any  have  been  real- 
ized therein. 

IV.  That  on  or  about  the  day  of  ,  18  ,  plaintiff 
demanded  of  defendant  the  repayment  of  said  sum  of  dol- 
lars, but  that  no  part  thereof  has  been  repaid. 

Wherefore,  \etc,^  demand  of  judgment], 

153.  Complaint   to   Becover   Money  Paid  under  Void   Assessment, 

Where  the  Assessment  has.  been  Vacated.' 

I.  [Allege  defendant b  corporate  character  as  in  Form  45.] 

II.  That  heretofore  and  prior  to  the  day  of  j  18  > 
the  plaintiff  was  the  owner  in  fee  of  a  certain  lot  of  land  situate 
\etc.j  describing  i(\. 

III.  That  during  the  year  18  ,  the  defendant,  by  its  oiBScers, 
trustees  and  agents,  under  pretense  of  effecting  certain  local 
improvements  in  said  ,  undertook  and  entered  upon  a  pro- 
cewling  for  the  alleged  purpose  of  grading  and  regulating  two  cer- 
tain proposed  avenues  in  said  village,  called  and  known  respec- 

-    -  ~i 

allegation  would  be  merely  of  previous  *  This  complaint  was  sustained 
demand  and  refusal  to  pay  over.  See  against  demurrer  in  Bruecher  «.  Yil- 
other  forms.  lage  of  Portchester,  101  N.  Y.  240;  17 

»  Adapted  from  the  complaint,  and  Abb.  N.  0.  361;  4  N.  E.  Rep.  272; 
its  criticism  by  the  court,  in  Sparman  8  East.  Rep. 787,  where  it  was  held  th:a 
f.  Keim,  88  N.  Y.  245.  Since  the  de-  no  demand  was  necessary,  nor  was  ii 
dsion  in  that  case,  the  amendment  necessary  that  the  assessment  should  be 
made  to  N.  Y.  Code  Civ.  Pro.  §  549,  first  vacated  or  annulled,  as  where  the 
subd.  4,  would  bar  a  recovery  upon  the  assessment  was  merely  iiTegular,  infor- 
complaint  as  it  then  was  framed,  with-  mal.  or  unjust,  and  not,  as  here,  utterly 
out  proof  of  the  fraud  alleged.  illegal  and  void. 
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tively  as  avenue  and  avenue,  and  of  assessing  the 

costs  and  expenses  of  such  grading  and  regulating  upon  the  lands 
adjacent  thereto,  pursuant  to  and  as  provided  bj  statute. 

IV.  That  such  proceedings  were  had  in  pursuance  and  under 
color  of  the  provisions  of  the  said  statute,  commonly  known  as 
the  chai*ter  of  said  village,  and  the  statutes  amendatory  thereof ; 
that  the  said  premises  were  assessed  for  the  alleged  purpose  afore- 
said, in  the  sum  of  dollars,  for  grading  and  regulating  said 
avenue,  called                avenue,  and  the  further  sum  of 

dollars  for  grading  and  regulating  said  avenue  called 
avenue. 

V.  That  the  said  proceedings  were  prosecuted  under  color  of 
but  in  violation  of  said  statutes  and  in  disregard  of  these  pro- 
visions, to  wit,  among  other  things,  in  this :  {briefly  aeitvng  forth 
aUegedflaw  in  procedure^  a%\  ;  that  the  conmiissioners  of  esti- 
mate and  assessment,  appointed  under  the  said  acts  so  known  as 
the  charter  of  said  village,  as  aforesaid,  to  apportion  and  assess 
the  expenses  of  grading  and  regulation  of  said  proposed  avenues 
upon  the  adjacent  premises,  did  not  take  the  oath  requii*ed  by 
said  statute  to  be  taken,  nor  did  said  commissioners,  after  making 
tlieir  estimates  and  assessments,  publish  a  notice  of  the  time  and 
place,  when  and  where,  interested  parties  could  be  heard  in  man- 
ner and  form  as  required  by  said  charter  and  statutes,  whereby 
and  by  means  of  such  omission  the  report  of  said  commissioners 
and  the  confirmation  thereof,  and  the  said  assessment  upon  said 
premises  were  illegal  and  wholly  void  in  law. 

VI.  That  on  the  day  of  in  the  year  of  18  ,  a  war- 
rant was  issued  for  the  collection  of  the  said  assessment  upon  said 
premises,  so  as  aforesaid,  belonging  to  the  plaintiff,  and  the 
interest  and  other  expenses  incidental  thereto,  amounting  in  all 
to  the  sum  of  dollars,  and  that  the  said  defendant  threat- 
ened  to  sell  and  was  about  to  sell  said  premises  for  the  payment 
of  said  assessment. 

VII.  That  thereupon  the  plaintiff  [having  before  that  time 
sold  said  premises,  and  being  under  contract  to  convey  the  same 
free  from  all  incumbrances,  was  unable  to  do  so  while  the  same 
were  so  clouded  and  incumbered  by  said  charge  and  assessment, 
and  apparent  lien,  and  while  the  same  remained  so,  a  cloud  upon 
said  premises],  was  compelled,  [in  order  to  complete  the  convey- 
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ance  of  said  premises,]  to  pay,  and  did  pay,  to  the  treasurer  of 
said  village,  and  into  the  treasury  thereof,  the  said  sum  of 
dollars,  under  protest,  nevertheless,  and  the  sum  was 
received  by  said  treasurer  and  into  said  treasury,  as  so  paid  under 
protest,  [to  wit :  That  the  said  assessment  was  utterly  void  and  of 
no  effect,  and  that  all  the  rights  of  the  plaintiff  should  be  and 
remain  reserved  to  him,  and  in  no  way  waived,  foregone  or  pre- 
termitted by  such  payment], 

VIII.  That  the  defendant  is  estopped  to  deny  the  allegations 
herein  contained,  or  to  deny  that  the  said  assessment  was  utterly 
void  in  law,  because  since  the  payment  of  said  assessment  as 
afor^aid  by  the  plaintiff,  the  defendant  was  impleaded  by  one 
M.  N.,  and  others,  in  an  action  presenting  the  same  identical 
issues  and  question  presented  in  this  action,  to  wit :  Heretofore, 
and  in  the  year  18  ,  the  said  M.  N.  and  others,  owning  lots  in 
said  village  adjacent  to  the  said  proposed  avenues,  and  assessed 
under  and  in  virtue  of  said  proceedings,  brought  an  action  in  the 
Court  to  restrain  the  defendant  from  selling  the  land 
owned  by  them,  the  said  M.  N.  and  others,  so  in  the  said  village 
of  ,  nnder  and  in  virtue  of  the  same  identical  proceedings 

herein  above  set  forth  and  referred  to,  and  to  enjoin  and  per- 
petually restrain  the  said  defendant  from  proceeding  further 
under  said  proceedings  to  assess  the  said  adjacent  lands,  upon  the 
ground  that  said  assessment  was  utterly  void,  for  the  reason  and 
upon  the  ground  above  set  forth  and  referred  to;  that  the 
defendant  took  issue  by  answer  upon  said  allegations  in  said 
action,  and  that  such  proceedings  were  afterwards  had  in  such 
action  in  said  court ;  that  the  same  was  brought  to  trial  upon  the 
merits,  and  a  judgment  was  duly  entered  in  said  action  to  the 
effect  and  to  all  intents  and  purposes  holding,  finding  and 
adjudging  that  the  said  assessment  and  all  proceedings  on  the 
pmrt  of  said  defendant  had  for  the  purpose  of  so  assessing  said 
preraibcs  and  levying  assessments  thereon  were  illegal,  void  in 
law  and  of  no  effect,  whereby  the  identical  point,  question  and 
issue  presented  in  this  action  was  heard  and  duly  determined  by 
this  court,  having  full  jurisdiction  to  hear  and  determine  the 
same,  which  said  judgment  still  remains  in  full  force  and  virtue,  as 
by  reference  to  the  judgment  roll  therein  will  more  fully  appear. 

I^Thekefore  [etc.y  demnnd  of  judgment], 
18 
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164.  The  Same,  where  the  ABsessment  was  Begiilar  on  Its  Face.' 

I.  [^Allege  incorporation  as  in  Form  45.] 

II.  {^Allege  title  as  in  Form  153.] 

III.  That  on  or  about  the  day  of  j  18  ,  the  board 
of  revision  and  correction  of  assessments,  by  virtue  of  the  pow- 
ers vested  in  them  by  law,  confirmed  a  certain  assessment  for 
regulating  and  paving  street  from  '  to  streets, 
and  an  assessment  amounting  to  the  sum  of  dollars  or  there- 
abouts was  fhereby  imposed  upon  the  lands  situated  within  the 
area  of  said  assessment,  including  the  above  described  lots,  upon 
which  lots  an  assessment  of            dollars  was  thereby  imposed. 

IV.  That  said  proceedings  of  said  board  of  revision  and  cor- 
rection of  assessments  of  the  city  of  ,  and  the  said  assess- 
ment, were  apparently  within  the  powers  of  said  board,  and  said 
assessment  was  valid  on  its  face,  and  constituted  an  apparent  lien 
on  said  lots,  but  the  same  was  actually  illegal  and  void  by  reason 
of  certain  defects  hereinafter  named,  all  of  which  are  dehors  the 
record,  and  plaintiff  was  entirely  ignorant  of  the  same,  nor  could 
he  have  obtained  knowledge  thereof  by  an  inspection  of  the 
asssssment  roll,  or  the  papers  thereto  attached. 

V.  That  the  said  assessment  was  illegal  and  void  for  the  fol- 
lowing reasons  :  [set  forth  iUegality  as] 

(1)  That  the  improvement  for  which  said  assessment  was  made 
consists  of  the  paving  of  the  roadway  of  said  street  with 
trap  blocks,  and  of  parts  of  the  sidewalks  along  the  same  with 
flagging  stones,  and  of  such  preparation  of  the  ground  as  was  inci- 
dental to  the  laying  of  this  pavement,  and  nothing  else. 

All  of  this  work  was  done  subsequently  to  the  month  of  , 

18     ,  and  pursuant  to  certain  ordinances  of  the  mayor,  aldermen 
and  commonalty  during  that  month. 

(2)  Previous  to  that  time,  as  plaintiff  is  informed  and  believes, 
the  said  street  had  been  i*egulated,  graded  and  paved,  crosswalks 
across  it,  and  across  the  intersecting  streets  had  been  laid,  curb  and 
gutter  stones  had  been  set,  and  the  sidewalks  had  been  flagged, 

'  Complaint  and  action  sustained  in   Centr.  Rep.  781. 
Jex  tJ.  Citv  of  N.  Y.,  103  N.  Y.  533;  4 


Money  Loaned,  Paid,  Had  and  Received.  139 

and  the  expense  thereof  liad  been  paid  by  the  owners  of  the 
adjohiing  property  by  varions  assessments,  laid  at  different  times 
and  confirmed  upon  said  adjoining  lands,  including  the  lots  here- 
inbefore mentioned,  and  such  assessments  had  been  duly  paid. 

(3)  That  in  the  making  of  said  improvement  no  sidewalks  in 
front  of  the  aforesaid  lots  were  flagged,  paved  or  in  any  way 
repaired,  nor  were  any  curb  or  gutter  stones  set  or  reset,  but  said 
sidewalks,  curb  and  gutter  stones  were  in  good  order,  and  not  in 
any  way  interfered  with  or  moved  in  the  course  of  said 
improvement. 

(4)  That,  as  the  plaintiff  is  informed  and  believes,  such  improve- 
ment for  which  this  assessment  was  laid  was  a  repavement  of  this 
street,  and  was  never  petitioned  for  by  a  majority  of  the  owners 
of  the  property  (who  were  also  the  owners  of  a  majority  of  the 
front  feet)  on  the  line  of  the  proposed  improvement,  as  required  by 
the  Laws  of  the  State  of  ,  and  by  [recite  y car ^  chapter  and 
section  of  law  regulating  the  pvblic  improvement  in  que8tion\ 
and  the  acts  amendatory  thereto.  That,  as  plaintiff  is  informed 
and  believes,  by  the  fraud  and  conspiracy  of  some  persons,  to 
them  unknown,  certain  papers  were  presented  to  the  said 
mayor  and  aldermen  purporting  to  be  such  a  petition ;  but  that 
snch  papers  were  a  fraud  and  a  cheat,  and  not  the  genuine  peti- 
tion of  a  majority  of  such  property  owners  as  required  by  said 
laws. 

(5)  Plaintiff  further  alleges,  upon  information  and  belief,  that 
the  said  improvement  involved  the  expenditure  of  more  than 
[$150,000]  ;  that  said  work  was  not  ordered  by  a  vote  of  [three- 
fourths]  of  the  members  elected  to  the  common  council  to  be 
done  otherwise  than  by  contract  founded  on  sealed  bills  or  pro- 
posals made  in  compliance  with  public  notice  duly  advertised,  as 
provided  by  the  laws  of  the  State  of  ,  and  by  section 

of  the  chapter  of  those  laws  before  cited ;  but  that  the  contract 
for  the  said  work  was  fraudulently,  illegally  and  unlawfully  let 
by  the  said  commissioner  of  public  works  at  excessive  prices  with- 
out any  public  notice  by  advertisement  in  any  paper  whatever,  and 
without  any  public  competition  or  opportunity  for  the  public  to 
know  anything  about  it,  or  for  any  one  but  the  personal  friends 
of  said  commissioner  to  bid  for  said  work ;  by  reason  whereof  the 
expense  of  said  work  was  largely  increased. 
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VI.  That  on  or  about  the  day  of  ,  18  ,  plainti£E, 
being  wholly  ignorant  of  the  facts  set  out  in  the  last  preceding 
paragraph  of  the  complaint,  was  required  to  pay,  and  did  pay, 
under  coercion  of  law  and  mistake  of  fact,  the  assessment  upon 
the  aforesaid  lots,  amounting  to  dollars,  with  the  interest 
demanded,  amounting  to            dollars,  making  in  all  the  sum  of 

dollars,  and  that  the  defendant  now  has  said  money  in  its 
possession. 

VII.  That  more  than  [thirty]  days  prior  to  the  commencement 
of  this  action,  upon  the  day  of  ,  18  ,  the  claim  upon 
which  this  action  is  founded  waa  presented  in  writing  to  the  comp- 
troller of  the  city  of  for  payment,  and  payment  was  then 
demanded,  but  said  comptroller  has  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses,  to  make  any  payment  or 
adjustment  of  the  same.^ 

Whebefobe,  plaintiff  demands  judgment  against  the  defendant 
that  the  said  assessment  be  declared  invalid  and  for  the  sum  of 
dollars,  with  interest  from  the  day  of  ,  18     , 

besides  the  costs  and  disbursements  of  this  action. 


166.  To  Becover  from  City  Amount  Paid  for  Tax  Gertiflcates  which 
were  Invalid  because  of  Defect  in  the  ▲saeMment. 

[Complaint  sustained  in   Breevort  v.  City  of  Brooklyn,   89 

K  Y.  128.] 

That  on  the  and  days  of  .  ,  18    ,  at 

public  auction  held  by  tlie  collector  of  taxes  and  assessments,  for 
the  city  of  ,  for  the  sale  of  property  for  unpaid  taxes,  pur- 

suant to  the  act  entitled  "  An  act "  {etc.y  giving  titlejy  passed 
,18     ,  and  the  acts  amendatory  thereof,   plaintiff  pur- 
chased a  lot  of  land  assessed  for  the  taxes  of  18     ,  known  by  the 
number  of  ,  on  the  register  of  tax  sales,  liber        ,  for  the 

term  of  100  years,  for  which  he  paid  the  sum  of  dollars, 

*  Under  the  New  York  statute  costs  tion  is  founded  was  before  the  com- 
'  cannot  be  awarded  to  the  plaintiff  in  mencement  of  the  action  presented  for 
an  action  against  a  municipal  corpora-  payment  to  the  chief  fiscal  officer  of 
tion  in  which  the  complaint  demands  the  corporation.  N.  T.  Code  Civ.  Pro. 
judgment  for  a  sum  of  money  only,  §  3245. 
unless  the  claim  upon  which  the  ac- 
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\9pecify  cmy  other  j/wrchaae  at  scmie  time],  amounting  together 
to  the  sum  of  dollars,  it  being  then  and  there  expressly 

agreed  by  the  defendant  with  the  plaintiff  that  if  there  were  any 
irregularity  in  the  proceedings  prior  to  the  said  sale,  the  said  pur- 
chase money  should  be  repaid  to  the  plaintiff,  provided  the 
certificates  which  were  then  and  there  delivered  to  the  plaintiff 
and  indorsed  as  aforesaid,  be  surrendered  to  the  collector. 

And  the  plaintiff  says  that  the  taxes  assessed  on  tbe  said  lots 
for  the  year  18  are  void  because  [the  assessment  roll  for  that 
year  upon  which  the  said  lots  were  assessed,  being  the  assessment 
roll  of  the  ninth  ward,  at  the  time  it  was  delivered  to  the  board 
of  supervisors  was  not  sworn  to  or  verified,  nor  was  it  at  any  time 
sworn  to  and  verified  by  any  of  the  assessors,  otherwise  than 
according  to  the  oath  inscribed  upon  the  said  roll,  a  copy  of 
which  is  hereunto  annexed  and  marked  Schedule  A]. 

Nevertheless  the  board  of  supervisors  did  [pursuant  to  a  reso- 
lution adopted  on  the  day  of  ,  18  ,]  take  charge  of 
said  roll,  and  by  resolution  adopted  on  the  of  9  1^  9 
approved  the  said  roll,  and  by  a  resolution  adopted  on  the 
day  of  J  IS  5  directed  the  taxes  for  which  said  lots  were 
sold  to  be  apportioned  upon  said  lots,  and  by  resolution  adopted 
on  day  of  j  18  ,  approved  the  said  roll  witli  the 
taxes  apportioned  therein,  including  the  taxes  for  which  said  lots 
were  sold  respectively. 

And  the  plaintiff  is  advised  and  believes,  inasmuch  as  said 
assessment  roll  was  only  verified  and  sworn  to  in  manner  and 
form  aforesaid,  the  said  board  of  supervisors  had  no  jurisdiction 
to  tax  the  said  lots  or  either  of  them,  and  that  the  taxes  for  which 
"  tbe  said  lots  were  sold  are  void.     And  the  said  plaintiff  on  the 
of  )  18   ,  tendered  the  certificates  to  the  register  of 

arrears  in  the  city  of  ,  and  offered  to  surrender  the 

same,  and  on  the  same  day  made  the  same  tender  and  offer  to  the 
collector  of  taxes  and  assessments  of  said  city,  and  to  the  comp- 
troller of  said  city  ;  that  said  register,  collector  and  comptroller 
each  refused  the  said  tender  and  offer,  and  now  the  plaintiff 
brings  the  said  certificates  into  court  and  offers  to  surrender  the 
same  to  the  defendant. 

And  the  plaintiff  further  says  that  on  the  day  of  , 

18    ,  he  presented  a  claim  for  the  repayment  to  him  of  said  sum 
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of  money,  with  interest  as  heretofore  stated,  at  the  chief  office 
[preferably^  to  the  comptroller,  nomiing  the  citifs  chief  fiscal 
officer]  of  the  defendant,  but  the  same  was  not  paid  nor  any  part 
thereof. 

Wherefore  [etc,^  demand  ofjudgmenf], 

160.  Ck>mplaint  by  Ck>rpoTatiQn  agaixut  Ck>rporate  CtommiaaioiierB  for 

MoneyB  Beceived  on  Subscription  to  Stock.  > 


I.  That  on  or  about  the  day  of  >  18  ,  the  defend- 
ants in  this  action,  being  citizens  and  residents  of  this  State,  pro- 
posing to  form  a  corporation  under  the  provisions  of  an  Act 
entitled  "An  Act,"  etc.  [setting  forth  tiile\  passed  ,  18  , 
made  and  filed  in  the  office  of  the  Secretary  of  the  State  of  [New 
York]  a  certificate  signed  by  eacli  of  said  defendants,  and  duly 
acknowledged  by  them  before  an  officer  authorized  to  take  acknowl- 
edgments under  the  laws  of  this  State,  which  certificate  set  forth 
that  the  name  of  such  corporation  should  be  the  , 
being  the  above-mentioned  corporation.  That  the  object  for 
which  it  was  to  be  formed,  including  the  nature  and  locality  of  its 
business,  was  [state  the  object  of  the  corporation  as  thtts :  the 
improvement  of  the  breed  of  horses,  the  construction  at  , 
in  county,  as  the  locality  of  its  business,  a  park  and  other 
necessary  improvements].  That  the  amount  of  the  capital  stock 
of  the  said  corporation  was  to  be  dollars,  consisting  of 
shares,  the  locality  of  its  principal  office  to  be  at  in 
county,  and  its  duration  to  be  for  the  term  of                years. 

II.  That  thereupon  the  Secretary  of  the  State  of  New  York 
issued  a  license  pursuant  to  said  Act  empowering  said  defendants, 
as  commissioners,  to  open  books  for  subscriptions  to  the  capital 
stock  of  such  corporation,  at  such  times  and  places  as  they  might 
determine. 

HI.  That  thereupon  said  commissioners  proceeded  to  open 
books  for  subscriptions  to  the  capital  stock  of  such  corporation,  and 
on  or  about  ,18     ,  received  subscriptions  to  said  capital 

stock  from  sundry  persons  to  the  amount  of  shares. 

^  From  Andrews  v,  Moller,  37  Hun   added,  but  it  was  held  that  plaintiff 
(N.  Y.).  480,  where,  however,  an  alle-   could  recover  without  proof  of  it. 
gntion  of  demand   and  refusal   was 
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That  at  the  time  of  making  such  snbscriptions,  such  subscribers 
paid  to  said  defendants,  as  snch  commissioners,  per  cent  of 

each  and  every  share  so  subscribed,  making  the  sum  received  bj 
said  defendants  upon  said  subscriptions  the  sum  in  all  of 
dollars. 

lY.  That  thereupon,  on  ,  18     ,  said  defendants  called  a 

meeting  of  said  subscribers  for  the"  purpose  of  adopting  by-laws  of 
said  corporation,  and  of  electing  directors  thereof  pursuant  to  tlie 
requirements  of  said  Act. 

y.  That  on  9  18  ,  such  meeting  was  held,  said  subscribers 
having  had  due  notice  thereof,  pursuant  to  the  requirements  of 
said  Act,  at  which  meeting  by-laws  of  such  corporation  were  duly 
adopted  and  directors  thereof  duly  elected,  pursuant  to  the  require- 
ments of  said  Act. 

VI.  That  within  days  after  such  subscribers'  meeting,  to 
wit :  on  or  about  ,  18  ,  the  defendants  herein,  as  such  com- 
missioners aforesaid,  filed  in  the  ofiice  of  the  Secretary  of  the 
State  of  [New  York]  a  verified  record  of  the  proceedings  thereof, 
pursuant  to  the  requirements  of  said  Act,  whereupon  the  Secre- 
tary of  the  State  issued  to  the  directors  of  said  corporation  so 
elected  as  aforesaid,  a  certificate  setting  forth  that  said  plaintiff 
corporation  was  fully  organized  in  accordance  with  the  require- 
ments of  said  Act. 

VII.  That  said  defendants  failed  to  pay  over  to  plaintiff  the 
said  amount  of  money,  to  wit,  dollars,  so  received  by  them 
as  such  commissioners,  aa  hereinbefore  set  forth. 

Wherefore  [ete,,  demand  of  judgmenf\, 

167.  To  Becover  Fees  of  Usurped  Public  Office.' 

I.  That  on  or  about  the  day  of  ,  plaintiff  was  duly 
appointed  by  ,  to  fill  the  office  of  ,  and  thereupon 
took  the  official  oath,  and  made  and  executed  the  official  bond 
required  by  law,  which  bond  was  duly  approved  by  ;  whereby 
plaintiff  became  entitled  to  hold  said  office  and  receive  the  fees, 
emoluments  and  commissions  appertaining  thereto. 

II.  That  at  said  time  defendant  was  in  possession  of  said  office ; 

'  Adapted  from  complaint  in  Piatt  v.  Stout,  14  Abb.  Pr.  (N.  Y.)  178. 
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that  plaintiff  thereupon  gave  defendant  notice  of  his  appointment 
and  qualification  as  aforesaid,  and  demanded  of  him  to  relinquish 
said  office  to  plaintiff,  and  deliver  to  him '  the  books  and  papers 
belonging  to  the  same,  all  of  which  defendant  refused  to  do,  but 
unlawfully,  and  without  right,  continued  to  fill  said  office,  and 
perform  the  functions  thereof,  and  to  receive  the  emoluments, 
fees,  and  commissions  thereof,  from  said  date  until  about  the 
day  of 

III.  That  defendant,  while  so  unlawfully  usurping  and  per- 
forming the  functions  of  said  office,  collected  and  received,  as 
plaintiff  is  informed  and  believes,  as  the  emoluments,  fees,  and 
commissions  thereof,  the  sum  of  dollars,  which  rightfully 

belong  to  plaintiff,  no  part  of  which  has  been  paid  to  plaintiff 
although  plaintiff  has  heretofore  demanded  payment  thereof. 

Wherefore  [etc.,  demand  ofjudyirhenf]. 

Notes  of  Becent  Cases  Involving  Questions  of  Pleading  in  Actions  for 

Money  Had  andfBeceived. 

Georgia.  —  Minor  v.  Ozier,  84  Ga.  476;    10  8.  E.  Rep.  1088.   (Complaint 
alleging,  in  effect,  that  plaintiff  bad  given  defendant  money  to  settle  with 
certain  of  plain tifTs  creditors,  that  defendant  had  neglected  to  do  so,  and  that 
plaintiff  had  effected  a  settlement  with  the  creditors  by  other  means — states  a 
cause  of  action  for  money  had  and  received.)    Snook  v.  Ragean,  89  Ga.  251; 
s.  c,  15  S.  E.  Rep.  364.    (A  declaration  alleging  that  defendant  was  indebted 
for  a  specified  sum  received  for  plaintiff's  use,  and  which  he  promised  to  pay 
plaintiff  when  requested,  may  be  amended  so  as  to  allege  demand  therefor, 
and  as  amended  it  states  a  cause  of  action.)    Indiana. —  Smythe  «.  Scott,  124 
Ind.  183;  s.  c,  24  N.  E.  Rep.  685.     (An  averment  that  defendant  received  a 
large  sum  of  money  for  plaintiffs  and  that  though  often  requested  he  baa 
refused  to  account  for  it  or  pay  it  over,  sufficiently  alleges  indebtedness  and 
non-payment.)  Warden  v.  Nolan,  (Ind.  App.  1894)  37  N.  E.  Rep.  821.    (In  an 
action  for  money  had  and  received,  it  is  not  necessary  that  plaintiff  should 
allege  demand.)    Kentucky. —  Martin  t>.  Richardson,  94  Ky.  183;  s.  c,  21  S. 
W.  Rep.  1039.     (Complaint  alleging  that  plaintiff  by  fraud  had  been  induced 
to  surrender  a  lottery  ticket,  which  unknown  to  him  had  drawn  a  prize,  and 
that  defendant  had  received  the  prize  money,  states  a  cause  of  action  for 
money  had  and  received,  and  is  not  founded  on  the  purchase  of  a  lottery 
ticket.)    MassacJiusetts. —  Hoist   v.    Stewart,  161  Mass.  515;    s.  c,  87  N.  E. 
Rep.  755.    (A  count  for  money  had  and  received  with  a  bill  of  particulars 
claiming  cash  paid  "by  mistake  and  under  misapprehension  of  facts  at  the 
time  of  conveyance,"  etc.,  is,  in  absence  of  motion  for  further  particulars, 
sufficient  on  demurrer.)    Michigan. —  Lane  t>.  Pere  Marquette  Boom  Co.,  62 
Mich.  63;  s.  c,  28  N.  W.  Rep.  786.     (Money  paid  on  an  express  contract  by 
mistake  may  be  recovered  on  the  common  counta  without  setting  up  the 
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special  agreement.)  Missouri. —  Johnson-Brinkman  Co.  v.  Central  Bank,  116 
Mo.  58S;  s.  c,  22  8.  W.  Rep.  818.  (Petition  alleging  the  conversion  of  wheat 
by  defendant,  and  that  he  had  the  proceeds  thereof  equal  to  its  value,  and 
demanding  the  value  of  the  wheat,  is  sufficient  to  support  a  verdict  for  money 
liad  and  received,  especially  where  tried  on  that  theory.)  Nebraska. —  Fletcher 
f.  Cummings,  33  Neb.  793;  s.  c,  51  N.  W.  Rep.  144.  (In  an  action  for 
mooey  received  by  plaintiff's  agent,  an  averment  that  defendant  neglected  and 
refused  to  pay  a  specified  sum,  though  requested  so  to  do,  sufficiently  alleges 
demand.)  Neu)  York.—  Cohn  v,  Beckhardt,  68  Hun,  338;  44  State  Rep.  544; 
8.  c,  18  N.  Y.  Supp.  84.  (Complaint  alleging  that  defendant  employed  by 
plaintiff  as  agent  to  collect  money >  and  that  he  refused  to  pay  it  over,  ' '  but 
wholly  misappropriated  and  misapplied  the  same  to  his  own  use,"  states  a 
cause  of  action  on  contract,  and  plaintiff  can  recover  without  proving  any  tor- 
tious act.)  8.  P.,  Harlow  tj.  Mills,  58  Hun,  391;  s.  c,  12  N.  Y.  8upp.  197; 
34  State  Rep.  776.  Gilpin  v.  Daly,  24  Abb.  N.  C.  216;  s.  c,  11  N.  Y.  Supp. 
61.  (Though  at  common  law,  an  employer  may  recover  from  a  person  who 
won  at  gaming  from  an  employee  the  employer's  money,  under  the  common 
counts,  under  the  new  procedure  an  allegation  that  the  money  was  lost  in  a 
gaming  house  of  which  defendant  was  proprietor  will  not  be  stricken  out  as 
immaterial.)  United  ^ates.— Wilson  «.  Haley  Live-Stock  Co.,  158  U.  S.  89; 
8.  c.  14  Supm.  Ct.  768.  (In  an  action  of  trespass  de  bonis  asportatis,  plaintiff 
cannot  recover  on  a  count  for  money  had  and  received,  at  least  not  without 
amendment.)  Washington,— FsLvk  v,  Mighell,  3  Wash.  787;  s.  c,  29  Pac. 
Rep.  556.  (Aji  agent's  action  for  commissions  is  not  an  action  for  money  had 
and  received  by  the  principal,  though  it  is  alleged  that  he  has  received  the 
proceeds  of  the  sale,  and  appropriated  them  to  his  own  use.)  Distler  t>.  Dab- 
ney,  8  Wash.  200;  28  Pac.  Rep.  335.  (Under  the  new  procedure,  plaintiff 
cannot  recover  back  purchase  money  on  the  rescission  of  contract,  under  a 
complaint  in  the  form  of  the  common  counts  for  money  had  and  received.) 
Followed  in  Clark  «.  Sherman,  5  Wash.  681;  s.  c,  82  Pac.  Rep.  771. 
FMcewMin.— Burke  v.  Milwaukee,  etc.,  Ry.  Co.,  83  Wis.  410;  s.  c,  58  N.  W. 
Rep.  602.  (In  an  action  to  recover  back  money  fraudulently  obtained,  an  allega- 
tioD  that  '*the  money  was  received  by  the  defendant  for  the  use  of  plaintiff, 
negatives  a  gift.) 

19 
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CHAPTER  IV. 

COMPLAINTS  IN  ACTIONS  FOR  GOODS  SOLD  AND  DELIVERED. 

PAOB. 

168.  Sale  and  delivery,  for  reasonable  value 146 

159.  The  same,  where  the  price  was  agreed  on 147 

160.  Short  form,  upon  an  account 148 

161.  The  same,  alleging  the  contract 149 

162.  The  same,  alleging  the  contract  and  acceptance  of  partial  performance.  150 
168.  Sale  to  defendant,  and  delivery  to  a  third  person 150 

164.  For  price  after  delivery  upon  trial 151 

165.  Sale  and  delivery,  anticipating  and  avoiding  defense  of  payment . . .  151 

166.  The  same,  anticipating  and  avoiding  defense  of  an  unexpired  credit.  15S 

167.  Against  one  wrongfully  appropriating  plaintiffs  chattels 154 

168.  For  price  of  goods  sold,  with  allegation  of  fraud  in  inducing  sale. . .  154 

169.  For  necessaries  furnished  to  defendant's  wife  or  infant  children 155 

170.  Against  husband  and  wife,  for  goods  sold  for  her  separate  estate. ...  156 

171.  For  price  of  stock  and  fixtures  of  store  and  good  will,  agreed  to  be 

paid  in  installments 158 

172.  Against  fraudulent  purchaser  for  price  and  for  injunction  restrain- 

ing sale  158 

Notes  of  recent  cases  on  questions  of  pleading  arising  in  this  species 

of  action 159 

Notes  of  recent  cases  on  splitting  cause  of  action 161 

168.  Sale  and  Delivery,^  for  Beasoiiable  Value. 

1.  That  on  or  abont  the        day  of  >  18    ,  [or^  Between 

the        day  of  >  18    ,  and  the        day  of  ,  18     ,]'  at 

*  Such  a  form  as  is  here  given  will  of  the  contract,  and  under  a  complaint 

be  appropriate  in  an  action  to  recover  framed  to  recover  under   the  latter 

the  value  of  property  delivered  under  theory,  no  judgment  on  the  former  can 

a  contraCb  void  by    the    Statute    of  be  sustained.     Reed  v.  McConnell,  138 

Frauds.      '  If  one    ♦    ♦    ♦    delivers  N.  Y.  425. 

property   under  an   agreement   con-  An  auctioneer  or  a  factor  who  in  his 

demned  by  the  Statute  of  Frauds,  he  own  name  sells  for  another,    is  the 

may  recover  the  value  of  his  property  **  trustee  of  an  express  trust,'*  and  as 

upon  an  implied  assumpsit  to  pay,  such  may  sue  on  the  contract  of  sale, 

provided   he    can  show  that  he  has  (N.  Y.  Code  Civ.  Pro.  §  449.)    Albany 

been  ready  and  willing  to  perform  the  &  Rensselaer  Co.  r.  Lundberg,  122  U. 

agreement,  and  the  other  party  has  S.  451;  Dupre  tJ.  Rein,  56  How,  Pr.  (N. 

repudiated  or  refused  to  perform  it."  Y.)  228;  Bogart  v.  O'Regan,  1  E.  D. 

Earl,  J.,  in  Day  v.  N.  Y.  Central  R.  Smith  (N.Y.).  590;  Grinnellr.  Schmidt, 

Co.,  51  N.  Y.  583,  590.     Such  action  2Sandf.(N.  Y.)  706. 

is   fundamentally  diflPerent    from  an  *  Deliveries  upon  a  running  account 

action  to  recover  damages  for  breach  may  be  considered  as  constituting  but 
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,  the  plaintiff  sold  and  delivered  to  the  defendant,  at  his 
reqaeet,^  {^fiere  briefly  designate  the  aHicle^ — or,  certain  goods, 
wares  and  merchandise,  particularly  set  forth  in  Schedule  A  here- 
unto annexed  and  made  a  part  of  this  complaint]. 

II.  That  the  same  were  reasonably  worth  dollars.^ 

III.  That  no  part  thereof  has  been  paid  [except,  etc.\^ 
Whesefobb  [etc.^  dema/nd  of  judgment\ 

159.  The  Same,  where  the  Price  was  Agreed  on.' 

I.  [As  in  preceding  form,  oontmui/ng]  for  which  the  defend- 
ant then  promised  to  pay  the  sum  dollars  [if  a  credit  woe 

one   transaction    and   one  cause   of  averment  of  demand  also,  see  next 
action.    Secor  «.  Sturgis,  16  N.  Y.  548.    form. 

*  Not  necessary  but  almost  inyariably       Where  a  state  of  facts   exists   in 
included.  Acome  «.  American  Mineral   which  a  demand  would  be  necessary 
Go.,  11  How.  Pr.  (N.  T.)  24;  Victors  if  the  plaintiff  sued  for  damages  for . 
«.  Davis,  1  Dowl.  &  L.  986;  12  M.  &  conversion,    it   is  equally    necessary 
W.  760.  where  he  sues  upon  the  Implied  con- 

'The  description  may  be  general;  tract,    waiving   the  tort.      Spoor   t. 

proof  of  the  details  and  performance  Newell,  8  Hill  (N.  T.),  807. 
is  accordance  therewith  wiU  be  ad-       *The  general  practice  has  been  to 

mitted  under  such  pleading.    Logan  combine  in  one  count  the  allegations 

t.  Berkshire  Apartment  Ass'n,  18  N.  essential  to  causes  of  action  on  an 

Y.  Snpp.  164;  aifd  8  Misc.  Kep.  296;  agreed  price  and  for  the  reasonable 

Keal  f .  Showalter,  5  Ind.  App.  147;  value.    It  is  often  safer  not  to  base  tlie 

31  N.  £.  Rep.  848.  complaint    solely     upon   an    agreed 

'  The  allegation  of  value  is  material,  price,   but   to   anticipate   a  possible 

Gregory  «.  Wright,  11  Abb.  Pr.  (N.  failure  of  proof  on  that  point  at  the 

T.)417.  trial,  by  laying  a  foundation  for  a 

*  Non-payment  should  be  alleged,  recovery  on  a  quantum  wUebat.  See 
Tracy  «.  Tracy,  69  Hun  (N.  Y.),  1;  Meissner  «.  Brennan,  89  N.  Y.  St. 
Newton  v.  Browne,  6  Misc.  Rep.  (N.  Rep.  448;  s.  p.  in  actions  for  services, 
Y.)  60S;  20  Kan.  588;  50  Gal.  520;  60  Stokes  v.  Taylor,  104  N.  G.  894;  10 
Ind.  188;  86  N.  £.  Rep.  173.  An  im-  S.  £.  Rep.  666;  Roberts  v.  Demens 
plied  promise  to  pay  is  matter  of  law.  Wood  Working  Co.,  Ill  N.  C.  432; 
and  should  not  be  pleaded.    Farron  v.  16  S.  £.  Rep.  415. 

Sherwood,  17  N.  Y.  227.    To  the  same  An  improper  commingling  of  causes 

effect  Allen  v.  Patterson,   7  id.   476;  of  action  is  ground  only  for  motion  to 

Wilkins  «.  Stedger,  22  Gal.  229;  Milli-  separately  state  and  number  them,  not 

ken«.  Western  Un.  Tel.  Go.,  110  N.  demun-er    (Freer  v.  Denton,  61  N.  Y. 

Y.  408.    The  next  form  is  appropriate  492;  Gunn  v.  Fellows,  41  Hun  [N.  Y'.], 

to  the  case  of  an  express  promise.  For  257),  and  the  objection  is  waived  if  not 
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give7i,  add^  within  days  from  said  sale  and  delivery,  or^  on 

the  day  of  ,  18     .] 

II.  That  on  or  about  the  day  of  ,  plaintiff  demanded 

of  the  defendant  payment  of  said  sum,^  but  that  no  part  thereof 
has  been  paid^  [except  the  sum  of  ]. 

Whebefobe  {etc,^  demand  of  judgrrbent]. 

160.  Short  Form,  upon  an  Account.' 

I.  That  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
dollars,  on  an  account  for  goods  sold  *  and  delivered  by  the  plain- 
raised  promptly.  Of  course  the  com-  «.  Rathbone,  Id.  148;  see,  also,  Gibbs 
plaint  should  properly  contain  two  f.  Southam,  5  Bam.  &  Ad.  911;  Rad- 
counts,  but  the  convenience  of  the  ford  v.  Smith,  8  M.  &  W.  258. 
commingling  and  the  uselessness  of  The  object  of  averring  a  demand  is 
enforcing  a  separation,  have  led  to  the  simply  to  carry  interest.  Where 
general  practice  as  above.  goods  are  purchased  at  a  price  fixed 

Such  a  form  as  is  above  given  may  by  the  parties,  and  without  fixing  any 
be  used  where  plaintiff  has  wholly  term  of  credit,  the  debt  is  payable  at 
performed  a  special  contract  on  his  once  (Tipton  v.  Peitner,  20  N.  Y.  423); 
part,  and  nothing  remains  but  defend-  interest  is  properly  chargeable  from 
ant's  duty  to  pay  the  stipulated  price;  the  time  of  the  demand.  Beers  v. 
the  common-law  rule  exists  unchanged  Reynolds,  11  N.  Y.  97;  afllrming 
by  the  Code.  Hosley  v.  Black,  28  12  Barb.  (N  Y.)  288. 
N.  Y.  488;  Parren  v.  Sherwood,  17  id.  •  Non-payment  must  be  alleged. 
227;  Parley  v.  Browning.  15  Abb.  N.  Tracy  t>.  Tracy,  59  Hun  (N.  Y.),  1,  and 
G.  (N.  Y.)  801;  Swan  Lamp  Co.  v.  cases  cited  under  note  5  to  preceding 
Brush  Swan  El.  Light  Co.  18N.  Y.  form;  s. p.,  Lent  t>.  Mass.,  etc.,  Ry.  Co., 
Supp.  869.  180  N.  Y.  504.    Salisbury  «.   Stinsou. 

'  Demand  is  not  necessary.  A  con-  10  Hun  (N.  Y.),  242,  holding  to  the 
tract  to  pay,  generally,  without  time  contrary,  is  disapproved  in  later  cases, 
or  terms  specified,  creates  a  debt  pay-  '  This  form  is  in  general  use  in  many 
able  presently,  and  no  previous  call  or  of  the  States  and  although  not  recom- 
demand  of  payment  is  required,  mended  for  use  in  New  York  seems 
LakeOntario,  etc.,  R.  R.  Co.  «.  Mason,  permissible  under  N.  Y.  Code  Civ. 
16  N.  Y.  451.  Pro.  g  681  (Hentz  c.  Miner,  18  N.  Y. 

On  an  agreement  to  pay  on  request,  Supp.  880),  and  has  been  sustained 
though  no  request  is  necessary  if  the  against  general  demurrer  in  Allen  r. 
promisor  be  the  principal  debtor,  it  is  Patterson,  7  N.  Y.  476,  the  latter  case 
necessary  if  he  is  a  surety.  Nelson  r.  being  a  haven  of  relief  for  weak 
Bostwick,  5  Hill  (N.  Y.),  87;  Douglass   pleadings.    But  a  complaint  in  sub- 

*  A  complaint  when  it  refers  to  an  within  which  it  arose.    Parcy  «.  Lee, 
account,  should  indicate  the  nature  and   10  Abb.  Pr.  (N.  Y.)  148. 
character  of  the  claim,  and  the  period 
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tiflE  ^  to  the  defendant  at  his  request,  on  or  about  the  day  of 

[or,  between  two  specified  days]  at  ,  for  which  he 

promised  to  pay  said  sum. 
II.  That  no  part  of  said  sum  has  been  paid  [except  the  sum  of 

]• 

Whebefobe  [etc. J  demcmd  ofjudgmen6\. 

161.  The  Same,  Alleging  the  Contract.* 

I.  That  on  or  about  the  day  of  >  18  »  plaintiff  and 
defendant  entered  into  an  agreement  in  writing  of  which  a  copy 
is  hereto  annexed  marked  ^^  Schedule  A  "  and  made  part  of  this 
complaint.^  [Or,  whereby  plaintiff  agreed  —  setting  forth  in 
detail  hie  etipulaUone — and  in  consideration  thereof  defendant 
agreed  —  setting  forth  cmuncnt  ofpaymenty  etc,'] 

II.  That  plaintiff  duly  performed  all  the  conditions  on  his  part,^ 
[May  add,  especially  where  delivery  arndpayinent  a/re  to  he  con- 
currently made]  and  on  or  about  said  [sti^nUated  date]  delivered 
said  [ffoods]  to  the  defendant.^ 

[Continue  as  in  preceding  forms.] 

stantiallj  the  same  form  was  held  in-  Pioneer  Fuel  Co.  v,  Hager,  (Minn.  1894) 

definite  and  uncertain  in  Blanchard  9.  58  N.  W.  Rep.  826. 

Strait,  8  How.  Pr.  (K.  Y.)  88.    A  bill  «  See  note  4  to  Form  158. 

of  items  of  the  account,  if  not  already  '  Under  such  an  allegation,  the  ef- 

annexed,  is  obtainable  by  defendant  as  feet  is  the  same  as  though  incorpo- 

a  matter  of  right.  N.  T.  Code  Civ.  Pro.  rated  in  the  pleading  in  ext&fuo.   Abb. 

§581.   At  common  law,  the  declaration  Brief  on  PI.  §§  229,  282. 

itself  need  not  particularize  the  arti-  *  This  short  method  of  pleading  per- 

des,  if  they  are  described  in  an  annexed  formance  of  conditions  precedent  is 

schedule.     Kinder  v.  Shaw,  2  Mass.  sanctioned  by  the  statutes  of  many 

398.  States.    N.  Y.  Code  Civ.  Pro.  §  588. 

Omitting   the    words   "on   an  ac-  But  the  rule  is  permissive  merely,  and 

ooont/'  the  form  is  similar  to  thatsus-  plaintiff  may  still  allege  facts  showing 

tained  in  Farren  «.  Sherwood,  17  N.  Y.  performance,  as  at  common  law.     If 

227.  and  Doherty  «.  Shields,  86  Hun  the  latter  mode  be  followed  under  a 

(N.  Y.),  808.  contract  which  does  not  specify  the 

When  separate  accounts  between  the  time  of   performance,  plaintiff  must 

same  parties  are  separate  causes  of  ac-  allege  performance  within  a  reasonable 

tion.  and, therefore,  must  be  separately  time.    Pope  v.  Terre  Haute,  etc.,  Co., 

stated,  see  Seoor  «.  Sturgis,  16  N.  Y.  107  N.  Y.  61;  Logan  v.  Berkshire  Ap. 

548.  Assoc.,  3  Misc.  (N.  Y.)  296. 

'  A  complaint  in  this  form   must  *  If  the  contract  be  verbal  and  within 

•bow  by  whom  the  goods  were  sold,  the  Statute  of  Frauds,  a  complaint 
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162,  The  Same,  Alleging  the  Ck>zitract  and  Acceptance  of  Partial 

Performance. 

I.  [As  in  preceding  Form  161.] 

II.  That  on  or  about  the  day  of  j  18  ,  plaintiff 
delivered  to  defendant  [450  tons  of  said  iron],  and  the  said 
defendant  received  and  accepted  the  same,  without  objection  that 
the  amount  thereof  was  not  the  amount  called  for  by  said  con- 
tract, and  as  a  full  compliance  and  performance  by  plaintiff  of 
the  aforesaid  agreement.^ 

\Continue  as  in  precedi/ng  forms.'] 

168.  Sale  to  Defendant,  and  Delivery  to  a  Third  Person.* 

That  on  or  about  the  day  of  ,  18    ,  at  ,  the 

plaintiff  bargained  and  sold  to  the  defendant,^  and  delivered  to 
one  M.  N.,  at  the  request  of  the  defendant  [continiie  as  in 
preceding  forms]. 


which  shows  on  its  face  a  failure  to  such  person,  his  authority  to  receive 
comply  with  the  statute,  should  allege  them,  and  their  delivery  to  him,  are 
acceptance  by  defendant  as  well  as  de-  material  and  issuable  facts,  which  the 
livery  to  him.  Powder  River,  etc.,  Co.  plaintiff,  in  an  action  against  the  pur- 
f.  Lamb,  38  Neb.  389;  56  N.  W.  Rep.  chaser,  is  bound  to  prove  upon  the 
1(^19.  trial,  but  the  pleader  may  charge  that 

'  Adapted  from  the  pleadings  before  the  goods  were  sold  and  delivered  to 
the  court  in  Logan  v.  Berkshire  the  defendant.  Thayer  v.  Cable,  19 
Apartment  Asso.,  3  Misc.  (N.  Y.)  296;  App.  Div.  (N.  Y.)  558;  contra.  Smith 
Schencke  v.  Rowell,  3  Abb.  N.  C.  «.  Leland.  2  Duer  (N.  Y.).  497.  But  a 
(N.  Y.)  342;  Albany,  etc.,  Co.  «.  variance  in  this  respect  may  be  dis- 
Lundberg,  121  U.  S.  451;  see,  also,  regarded  if  the  defendant  does  not 
Abb.  Brief  on  PI.  §§  188.  190.  appear  to  have  been  misled.     N.  Y. 

'  That  person  is  liable  to  whom  the  Code  Civ.  Pro.  §  589;  Rogers  v. 
creditor  at  the  time  gave  the  credit.  Verona,  1  Bosw.  (N.  Y.)  417;  Briggs 
Storr  V.  Scott,  6  Carr.  &  P.  241;  Chit.  tJ.  Evans,  1  E.  D.  Smith  (N.  Y.), 
on  Cont.    226;  Story  on  Agency,  213,    192. 

§  263;  Smith's  Merc.  L.  212;  Dixon  'A  complaint  cannot  properly  be 
V.  Frazee,  1  E.  D.  Smith  (N.  Y.),  32;  framed  so  as  to  seek  to  hold  defend- 
Briggs  V.  Evans,  Id.  192.  ant  both  as  promisor  and  guarantor. 

When  goods  claimed  to  have  been   Partridge  v.   Haley,  20  N.  Y.  Wkly. 
sold  to  defendant  are  delivered  to  a   Dig.  820. 
third  person  for  the  exclusive  use  of 
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164.  For  Price  after  Delivery  upon  TriaL^ 

L  That  on  or  about  the        day  of  ?  18     ,  at  the  defend- 

ant's request,  plaintiff  delivered  to  him  [briefly  specify  goods^  or 
refer  to  annexed  schedule  as  in  previous  forms']^  and  defendant, 
in  consideration  thereof,  agreed  to  return  the  same  to  plaintiff  on 
or  before  the        day  of  5  18    ,  or,  in  case  of  failure  so  to 

return  the  same,  to  pay  him  the  sum  of  dollars  therefor. 

II.  That  defendant  has  not  returned  said  goods,  and  has  paid 
no  part  of  said  sum  of  dollars. 

Whebefobe  [etc.^  demand  of  judgmenf]. 

166.  Sale  and  Delivery,  Anticipating  and  Avoiding  Defense  of 

Payment.* 

[^AUege  sale  as  in  preceding  forms.'] 

II.  That  on  or  about  the        day  of  ,  18    ,the  defendant 

delivered  to  plaintiff,  aa  in  payment  of  said  purchase  price  for 

*  If  the  agreement  contemplated  a  Ch.  (N.  Y.)  564;  Harris  t,  Knicker- 
present  sale,  with  a  privilege  of  return  hacker,  5  Wend.  (N.  Y.)  638;  see 
inthin  a  specified  period,  the  latter  is  Equity  Rule  5  of  1847.  The  com- 
merely  a  condition  suhsequent  which  plainant,  however,  was  not  hound  to 
plaintiff  need  not  mention.  Ahh.  do  so,  even  where  the  defense  was  the 
Brief  on  PI.  g  189.  Statute   of  Limitations.    Radcliff   v. 

'The  pleader  will  do  well  to  he  Rowley,  2  Barb.  Ch.  (N.  Y.)  23. 
cautious  how  he  undertakes  to  antici-  Under  the  new  practice  his  right  to 
pate  and  avoid  in  his  complaint  a  do  so  is  not  settled.  The  plaintiff  is 
prohable  defense;  as  his  privilege  to  not  hound  to  anticipate  a  defense,  and 
do  so  must  he  claimed  rather  from  the  he  may  prove  any  facts  constituting  a 
indulgence  of  the  court  shown  by  rea-  common-law  avoidance  of  new  matter 
son  of  the  exigencies  of  the  plaintiff's  in  defense,  although  not  pleaded  by 
case,  than  from  any  distinct  authority  him.  Arthur  t).  Ins.  Co.,  78  N.  Y. 
in  the  Code.  462;  Keeler  v.  Eeeler,  102  id.  30;  Van 

In  pleading  in  equity  the  complain-  Demark  v.  Van  Demark,  18  How.  Pr. 
ant  18  allowed  to  anticipate  a  defense  (N.  Y.)  372.  Whether,  in  all  cases,  he 
by  setting  it  up  in  the  charging  part  is  entitled  to  anticipate  a  defense  may 
of  the  bill  as  a  pretense  of  the  defend-  not  be  settled.  In  Everett  v.  Conklin, 
ant,  and  averring  matters  in  opposi-  90  N.  Y.  645,  it  was  held  that  plaintiff, 
tion  to  it.  Stafford  v.  Brown,  4  Paige  suing  to  recover  the  amount  paid  on 
(N.  Y.),  88.  And  this  was  the  common  an  accommodation  note  for  defendant, 
practice  in  New  York  prior  to  the  might  also  allege  in  his  complaint 
Code.  Morrell  v,  Morrell,  3  Barb.  (N.  that  if  defendant  sought  to  prove  that 
Y.)  286;  Hetfleld  v.  Newton,  3  Sandf.   the  note  was  to  be  applied  on  a  land 
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said  goods,  the  check  of  one  M.  N.   upon   the  Bank^ 

which  check  the  defendant  represented  to  this  plaintiff  to  be 
good ;  but  that  on  the  contrary  the  said  check  was  worthless,  and 
although  the  same  was  duly  presented  for  payment  on  or  about 
the        day  of  5  18    ,  it  has  never  been  paid. 

III.  That  defendant  has  paid  no  part  of  said  sum  of        dollars 
[except,  etc,]. 

Wheeepoee  [etc.^  demand  of  Judgment], 

contract,  that  he,  plaintiff,  had  re-  the  cause  of  action  set  out  in  the 
scinded  that  contract.  The  court  say:  original  complaint, — e,  g,^  a  foreign 
*'  We  can  see  no  impropriety  in  such  a  judgment  recovered  upon  it.  This  is 
mode  of  pleading.''  In  Minzesheimer  not  adding  a  new  count. 
f).  Bruns,  1  App.  Div.  324;  72  N.  Y.  8t.  On  either  view  a  complaint  alleging 
Rep.  586;  37  N.  Y.  Supp.  261,  and  But-  such  facts  is  regarded  as  good  upon 
ler  t>.  Mason,  5  Abb.  Pr.  (N.  Y.)  40,  it  demurrer.  Roth  v.  Palmer,  27  Barb, 
was  held  that  plaintiff  could  not  prop-  (N.  Y.)  652;  CampbeU  v.  Wright.  21 
erly  allege  matters  only  important  by  How.  Pr.  (N.  Y.)  9;  Atwill  tj.  LeRoy, 
way  of  anticipating  and  avoiding  a  de-  4  Abb.  Pr.  (N.  Y.)  488. 
fense  which  it  is  wholly  optional  with  The  weight  of  reason  and  authority 
the  defendant  to  interpose  in  his  is  in  favor  of  allowing  plaintiff  to 
answer,  or  to  waive, —  e.  g.,  the  Statute  plead  his  common-law  avoidance,  but 
of  Limitations.  And  the  same  rule  was  it  is  to  betaken  with  the  important 
applied  in  Sands  v.  St.  John,  86  Barb,  qualification  that  if  defendant  does 
(N.  Y.)  828;  28  How.  Pr.  (N.  Y.)  140;  29  not  plead  the  anticipated  defense,  the 
id.  574  and  note.  In  Bracket  v.  Wilkin-  allegations  intended  in  avoidance  are 
son,  13  id.  102.  it  was  held,  however,  left  without  pertinence,  are  not  ad- 
that  he  might  do  so, — e.  ^. ,  allege  that  mitted  by  not  being  denied,  and  are 
he  had  been  induced,  by  false  represen-  so  much  surplusage.  Hence,  if  de- 
tations,  to  receive  in  payment  a  worth-  fendant  disavows  intent  to  plead  that 
less  check.  In  Wade  «.  Rusher,  4  defense,  he  could  move  to  strike  out 
Bosw.  (N.  Y.)  587,  it  was  held  that  in  the  anticipated  avoidance, 
an  action  where  the  setting  aside  of  a  If,  however,  defendant  does  pletid 
release  or  account  stated  is  necessary  the  anticipated  defense,  he  makes  the 
to  reach  the  relief  sought,  the  com-  allegations  in  avoidance  material,  pre- 
plaint  may,  after  stating  the  original  cisely  as  in  the  case  of  pleading  in 
cause  of  action,  set  forth  the  defense  equity,  and  he  must  deny  them  or 
which  it  is  anticipated  defendant  will  they  will  stand  admitted, 
interpose,  with  statements  which  Where,  therefore,  an  anticipated 
avoid  the  defense.  So  in  Thompson  defense  can  be  met  by  a  common-la w^ 
V.  Minford,  11  How.  Pr.  (N.  Y.)  273,  avoidance  and  needs  no  equitable  re- 
it  was  held  that  plaintiff  may  amend  lief,  then  if  it  is  expected  that  defend- 
his  complaint,  in  a  proper  case,  by  add-  ant  will  go  to  issue  in  any  case  and 
ing  allegations  necessary  to  show  se-  contest  a  recovery,  frame  the  com- 
curities  or  evidences  of  debt,  taken  for  plaint  as  if  the  defense  did  not  exist. 
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166.  The  Same,  Anticipating  and  Avoiding  Defense  of  an  Unexpired 

Credit.  1 

I.  lAUege  sale  on  credit^  ds  in  preceding  forms.] 

IL  Tliat  in  order  to  induce  the  plaintiff  to  allow  him  said  credit 
npon  such  sale,  the  defendant  then  falsely  and  fraudulently,  and 
with  intent  to  deceive  plaintiff,  stated  to  plaintilBE  [describe  repre- 
sentations^ as  that  he,  defendant,  was  worth  a  large  sum,  to  wit, 
dollars,  over  and  above  all  his  jnst  debts  and  liabilities]; 
whereas,  in  truth,  defendant  was  insolvent;  and  that  the  said 
credit  given  by  the  plaintiJ9E  to  the  defendant  was  solely  induced 
by  said  false  and  fraudulent  representations,  and  solely  on  the  faith 
thereof.' 

III.  That  on  or  about  the  day  of  >  18      ,  plaintiff 

notified   defendant  of    his  election   to  rescind  said  credit  and 

and  reserve  the  avoidance  until  trial;  piration  of  the  credit;  though  he  may 
but  if  the  defense  is  supposed  to  be  .  sue  immediately  upon  the  refusal,  for 
the  only  one,  and  defendant  cannot  damages  for  the  breach  of  the  agree- 
under  oath  deny  either  the  cause  of  ac-  ment  to  give  the  note.  Hanna  v.  Mills, 
tion  or  the  avoidance,  allege  the  matter  21  Wend.  (N.Y.)90;  Yale  v.  Coddiug- 
in  avoidance  in  the  complaint,  and  ton,  Id.  175;  Corlies  9.  Gardner,  2 
then  if  be  pleads  that  defense  he  must  Hall  (N.  Y.),  846;  and  see  Ward  t, 
admit  or  deny  the  matter  in  avoidance.  Begg,  18  Barb.  (N.  Y.)  189. 

It  is  with  reference  to  its  use  in  But  where   goods   are    sold  on  a 

these  cases,  and  not  as  a  theoretically  credit  which  the  buyer  fraudulently 

approved   mode    of    pleading,   that  obtained,  by  false  representations,  the 

Forms  165  and  166  are  given.  seller  may  reclaim  the  goods,  or  may 

>  The  better  practice  would  prob-  bring  trespass  or  trover  (Ash  t?.  Put- 
ably  be  to  simply  anege  a  sale  and  de-  nam,  1  Hill  [N.  Y.],  802;  Gary  t>.  Ho- 
li  very  as  for  cash;  if  defendant  opposed  tailing,  Id.  811);  or  he  may  waive  the 
the  unexpired  credit,  plaintiff  could  tort  and  affirm  the  sale,  but  rescind 
then  upon  the  trial  avoid  the  credit  by  the  credit;  in  which  case  he  will  sue 
estAblishing  the  fraud.  Wiegand  9.  as  for  goods  sold.  Gomh  supra. 
Sichel.  4  Abb.  Ct.  App.  Dec.  (N.  Y.)  'These  allegations  of  fraud  are  not 
592;  Claflin  v.  Taussig,  7  Hun  (N.Y)^  the  gravamen  of  the  suit,  but  go  to 
223;  Dietz  v.  Sutclifl,  80  Ky.  650.  show  the  plaintiff's  right  to  rescind 
But  see  contra,  Kellogg  v.  Turpie.  93  the  credit,  (Wiegand  «.  Sichel,  4  Abb. 
III.  265.  See,  also,  notes  to  preceding  Ct.  App.  Dec.  [N.  Y.]  592)  and  may 
form.  be  treated  as  surplusage.     Dodge  r. 

Where  goods  are  sold  on  a  credit,  Eckert,   71   Hun  (N.    Y.),  257.    The 

and  are  to  be  paid  for  by  a  note  or  bill,  action  is  on  the  contract;  but  if  the. 

and  the  buyer  refuses  to  give  the  note  complaint    contain  such    allegations 

or  bill,   the  seller  cannot  sue  as  for  of  fraud,  they  must  be  proven.    N.  Y. 

goods  sold  and  delivered,  until  the  ex-  Code  Civ.  Pro.  §  549. 

20 
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demanded  pajmeut  of  said  sum   of  dollars,  which   was 

refused. 

Wheeefoee  [etc.j  demcmd  of  judgmen{\. 

167.  Against  One  Wrongfully  Appropriating  Plaintiff's  Chattels.^ 
[Sustained  in  Doherty  v.  Shields,  86  Hun  (N.  T.),  303]. 

I.  That  between  the  day  of  >  18    ,  and  the 

day  of  9  IS     9  defendant  became  indebted  to  plaintiff  in  the 

sum  of  dollars,  the  same  being  for  goods,  wares,  merchan- 

dise, stone  and  materials  sold  and  delivered  by  plaintiff  to  defend- 
ant, and  for  goods,  wares,  merchandise,  stone  and  materials 
belonging  to  and  owned  by  plaintiff  and  received  by  defendant, 
and  for  which  the  defendant  promised  and  agreed  to  pay. 

II.  That  such  goods,  wares  and  inerchandise,  stone  and 
materials,  were  reasonably  worth  the  sum  of  dollars ;  that 
defendant  has  paid  on  account  therefor  the  sum  of  dollars, 
but  that  no  part  of  the  balance  of            dollars  has  been  paid. 

III.  That  an  itemized  statement  of  the  goods,  wares,  merchan- 
dise and  materials,  is  as  follows  [here  set  forth  the  items']  : 

Wherefore  [etc.^  dem.a/nd  of  judgment], 

168.  For  Price  of  Goods  Sold,  with  Allegation  of  Fraud  in  Inducing 

Sale.* 

I.  That  on  or  about  the  day  of  ,  18    ,  the  defend- 

ant, with  the  intent  to  deceive  and  defraud  plaintiff,  and  to  induce 
plaintiff  to   sell   and   deliver  to  him  the  hereinafter  mentioned 

*  Under  this  pleading  plaintiff  was  right  to  treat  the  appropriation  as  a 

allowed  to  prove  that  he  had  loaned  sale  and  delivery, 

certain  goods  to  defendant,  which  the  '  Under  N.  Y.  Code  Civ.  Pro.  §  649, 

latter  had  promised  to  return  on  de-  ^giving  to  plaintiff  the    right    to  an 

mand,   but    had   wrongfully    appro-  arrest  "  where  it  is  alleged  in  the  com- 

priated.     It  was  held  by  the  General  plaint  that  the  defendant  was  guilty 

Term  that  plaintiff  could  waive  the  of  a  fraud  in  contracting  or  incurring 

tort  and  sue  in  this  form  of  action  for  the  liability." 

the  value  of  the  property,  and  that  it  The   complaint    is    adapted   from 

was  unnecessary  as  against  an  objcc-  Hoboken  Beef  Co.  «.  Loeffel,  28  Abb. 

tion  at  the  trial  to  allege  the  particular  N.  C.  (N.  Y.)  98,  where  it  was  hcUl 

transaction  which  gave  plaintiff  the  that  the  action  is  still  upon  contract. 
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goodsy  faleely  and  frandalently  represented  to  plaintifE  that  \hriefly 
specify  the  character  of  the  repreeentationSj  as  he  owned  premises 
known  as  No.  street,  in  the  city  of  ,  in  the  county  of 

,  and  that  said  property  was  free  and  unincumbered]. 

II.  That  the  plaintiff  relying  upon  said  representations  and 
believing  them  to  be  true,  and  being  induced  thereby,  at  various 
times  between  said  day  of  ,  and  the  day  of 

,  18  ,  sold  and  delivered  to  defendant  at  defendant's 
request,  goods  consisting  of  [butter,  lard  and  cheese],  to  the  value 
and  at  the  agreed  price  of  dollars. 

III.  That  said  representations  were  false,  and  were  known  by 
defendant  to  be  false;  that  the  defendant  did  not  [own  said 
property]  at  the  time  of  said  representation  to  plaintiff,  nor  at  any 
time  thereafter,  [nor  did  said  defendant  own  any  real  property  in 
said  city.] 

IV.  That  no  part  of  said  sum  of  dollars  has  been  paid. 
Wheeefoer  [eto.j  demand  of  judgment], 

100.    Tor   VeoeMaries   Famished  to   Defendant's  Wife  or   Infant 

Children.  1 

I.  That  between  the  day  of  ?  18     ,  and  the 

day  of  ,  18    ,  at  ,  the  plaintiff  furnished  to 

one  Y.  Z.,  then  the  wife  [pr^  infant  son,  or^  infant  daughter]  of 
the  defendant,  at  the  request  of  said  Y.  Z.,  necessaries  for  her 
use,  to  wit,  ,  [or^  specifically  set  forth  in  Schedule  A  hereto 

annexed  and  made  a  part  of  this  complaint],  of  the  value  of 
dollars.' 

IL  That  on  or  about  the  day  of  j  18     ,  plaintiff 

and  no  damages  resultant  from  fraud  necessaries  furnished  his  wife  while 

need  be  alleged,  since  plaintiiTs  pur-  they  are  living  in  a  state  of  separation, 

poee  in  incorporating  them  into  the  see  Sykes  v,  Halstead,  1  Sandf.  (N.  Y.) 

complaint  is  merely  that  he  may  have  488,  and  note,  where  the  cases  are  fully 

the  statutory  right  of  arrest.  collated. 

The  plaintiff  cannot  recover  upon  *  Or,  it  seems,   an  allegation  of  sale 

the  complaint  as  it  stands  unless  he  and  delivery  to  the  husband,  dcfend- 

proves  Uie  fraud.     Code  Civ.    Pro.  ant,  is  sustained  by  proof  of  the  fur- 

^  549.  nishing  of   necessaries  to  the   wife. 

^  As  to  the   husband's  liability  for  Jacobs  v,  Scott,  58  Cal.  74. 
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demanded  payment  of  said  sum  of  dollars  of  the  defendant, 

but  no  part  thereof  has  been  paid. 

Wherefore  [etc.y  demand  of  judgm£n(\. 

170.  AgainBt  Husband  and  Wife,  for  Goods  Sold  for  her   SejMurate 

Estate.* 

I.  That  between  the  day  of  ?  18    ,  and  the 

day  of  ,  18    ,  at  ,  the  plaintiff  furnished  to  the 

defendant,  W.  Z.,  who  was  then,  and  still  is,  the  wife  of  the 
defendant  Y.  Z.,^  [materials  used  for  the  building  of  a  house 
for  her,  upon,  and  for  the  benefit  of,'  her  own  separate  lands 

*  This  form  is  rendered  useless  in  that  those  acts  enlarged  only  the 
New  York  by  Code  Civ.  Pro.  §  450,  power  of  married  women  to  hold  and 
providing  that  the  husband  is  not  a  convey  their  separate  estate,  but  did 
proper  party  in  any  action  affecting  not  operate  to  subject  them  to  new 
her  separate  property.  See,  also,  7  remedies  on  their  personal  contracts. 
Abb.  N.  C.  (N.  Y.)  249;  14  id.  94;  1  N.  Gates  v,  Brower,  9  N.  Y.  (5  Seld.)  205; 
Y.  Civ.  Pro.  R.360;62How.  Pr.  (N.  Y.)  Switzer  «.  Valentine,  4  Duer  (N.  Y.), 
381.  But  the  form  is  presented,  as  96;  Cobine  o.  St.  John,  12  How.  Pr. 
well  as  citations  of  New  York  cases  (N.  Y.)  838;  Coon  t.  Brook,  21  Barb, 
under  the  common  law  and  the  earlier  (N.  Y.)  546;  Dickermau  «?.  Abrahams, 
statutes,  as  of  value  in  those  Jurisdic-  Id.  551;  Yale  v.  Dederer,  Id.  286;  Lov- 
tions  where  the  husband  is  still  a  neces-  ett  v.  Robinson,  7  How.  Pr.  (N.  Y.) 
sary  party.  105;  Phillips  t.  Hagadon,  12  id.    17; 

*  In  the  absence  of  statutory  regula-  Wotkyns  t? .  Abrahams,  14  id.  191.  Nor 
tion,  the  husband  should  be  joined  alter  the  mode  of  pleading.  See  Phil- 
with  the  wife  as  defendant.  Where  the  lips  «.  Hagadon,  12  How.  Pr.  (N.  Y.) 
action  concerns  her  separate  property,  17.  Compare,  however.  Walker  «. 
the  wife  may  fue  alone;  but  it  is  only  Sway  zee,  8  Abb.  Pr.  (N.  Y.)  136, 
when  the  action  is  between  herself  and  where  a  different  view  of  the  operation 
her  husband  that  she  can  he  iued  alone,  of  those  statutes  was  taken  by  the 
Smith  «.  Scribner,  12  How.  Pr.  (N.  Y.)  New  York  Common  Pleas  Court. 
501;  Francis  n.  Boss,  17  id.  561.  Com-  The  above  form  is  further  supported 
pare,  however.  Walker  v.  Sway  zee,  3  by  Francis  t.  Ross,  17  How.  Pr,  (N. 
Abb.  Pr.  (N.  Y.)  136;  Arnold  «.  Rin-  Y.)  561.      • 

gold,  16  How.  Pr.  (N.  Y.)  158.  As  to  the  proper  mode  of  pleading 

'  The  form  above  given  is  adapted  in  an  action  on  a  contract  under  the  acts 

from  that  employed  in  Dickerman  t?.  of  1860  and  1862,  compare  Coster  «. 

Abrahams,    21    Barb.    (N.    Y.)    551.  Isaacs,  16  Abb.  Pr.  (N.  Y.)  328;  Bald- 

which  was  based  upon  the  established  win   t?.    Kimmel,  Id.   358;  Young  v. 

principles,  relative  to  the  rights  and  Gori,    13  id.   13,  note;  Thompson  «. 

liabilities  of  married  women,  which  Sargent,  15  id.  452;  Aitken  v.  Clark,  16 

prevailed  prior  to  the  acts  of  1848  and  id.  328,  noU. 
1849.     The  weight  of  the  decisions  is, 
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and  premises,  situated  in  the  town  of  ,   in  the  conntj 

of  .]' 

II.  That  the  said  defendant  [wife]  in  consideration  that  the 
plaintiff  would  furnish  such  materials  as  aforesaid,  then  and 
there  promised  the  plaintiff  that  she  would  pay  for  the  same 
dollars  [ar,  as  much  as  they  should  be  reasonably  worth],  out  of 
her  own  separate  property,  and  did  appoint  the  same  to  be  paid 
for  out  of  her  separate  property.^ 

III.  That  such  [materials  so  furnished  were  reasonably  worth 
the  sum  of  dollars,  which]  sum  became  due  to  the  plaintiff 
from  said  defendant  [wife]  on  or  about  the  day  of  , 
18     ,  but  no  part  thereof  has  been  paid  [except  the  sum  of,  etc], 

IV.  On  information  and  belief,  that  the  premises  above  men- 
tioned and  hereinafter  more  particularly  described,  were,  at  and 
before  the  day  of  ,  18  ,  [which  was  the  day  of  the 
marriage  of  defendants],  and  since  have  been  and  now  are,  her 
sole  and  separate  property ;  and  the  same  are  worth  about 
dollars,  and  are  bounded  and  described  as  follows :  [description 
qf  preTnises]} 

Wherefore,  the  plaintiff  demands  judgment^  that  the  separate 
property  aforesaid  of  the  defendant  [wife]  be  charged  with  the 
payment  of  the  said  sum  of  dollars,   with   interest  from 

,  together  with  tiie  costs  of  this  action,  and  that  the  said 
property  be  applied  to  the  payment  of  the  same,  and  that  a  receiver 
be  appointed  to  take  possession  of  her  said  separate  property,  and 
dispose  of  it,  or  of  so  much  thereof  as  shall  be  necessary  to  satisfy 
the  same. 


<  Alleging  a  sale  and  delivery  to  the  Abrahams,  21  Barb.  (N.  Y.)  551,  was 
husband,  instead  of  alleging  a  sale  and  held  necessary  in  Sexton  v.  Fleet,  6 
delivery  to  the  wife  on  the  faith  of  or  Abb.  Pr.  (N.  Y.)  8;  Coblnet?.  St.  John, 
for  the  benefit  of  her  separate  estate.  12  How.  Pr.  (N.  Y.)  888;  Coon  v.  Brook, 
is  not  sufficient.  Arnold  v.  Ringold,  21  Barb.  (N.  Y.)  646.  For  other  aver- 
16  How.  Pr.  (S,  Y.)  158.  ments  showing  a  separate  estate,  see 

*  Merely  alleging  a  sale  on  the  credit  forms  in  chapter  II,  under  title  Mar- 
of  her  estate,    is  insufficient  on  de-   ried  Women. 

mnrrer.    Bass  «.  Bean,  16  How.  Pr.       *  This  demand  of  judgment  is  con- 
(N.  Y.)  98.  formable  to  the  directions  given  in 

'This  allegation,  which  was  not  in  Cobinev.  St.  John,  12  How.  Pr.  (N.  Y.) 
the  original  complaint  in  Dickerman  v.    883 ;  Goon  v.  Brook,  2 1  Barb.  (N.  Y.)  546. 


158  Abbott's  Forms  of  Pleading. 


171.  Fbr  Price  of  Stock  and  Fixttires  of  Store  and  Good  Will,  Agreed 

to  be  Paid  in  Timtallniente.' 

I.  That  on  or  about  the  day  of  9  18  9  plaintifi  sold 
and  delivered  to  the  defendant,  at  his  request,  the  stock  and  fix- 
tures of  the  [drug  store,  No.  ,  in  street,  in  ], 
and  bargained,  sold  and  conveyed  to  the  defendant  the  good  will 
of  the  business  theretofore  carried  on  by  said  plaintiff ;  for  all  of 
which  defendant  agreed  to  pay  plaintiff  the  sum  of  dollars, 
in  equal  quarterly  payments  of            dollars  each,  on  the 

days  of  the  months  of  thereafter. 

II.  That  defendant  has  not  paid  any  part  of  the  installments  of 

dollars,  each  coming  due  respectively  on  the  days  of 

[except  the  sum  of  dollars,   paid  generally  upon 

account  thereof]. 

Wherefore  [etc.^  demcmd  of  jndgmeni]. 

172.  Against  Fraudulent  PorchaBer  for  Price,  and  for  Iz^unction. 

Beetraining  Sale.' 

I.  [AUeffe  sale  as  in  Forms  Nos,  158  or  159.] 

II.  That  to  induce  the  plaintiff  to  make  said  sale  and  delivery, 
and  with  intent  to  defraud  him  of  said  goods,  the  defendant  then 

See,  also,  Yale  «.  Dederer,  32  K.  Y.  4S0;  junction  order  will  also  issue  in  aid  of 

31  Barb.  (N.  Y.)  525;  18  N.  Y.  265.  the  replevin.     Fumiss  «.  Brown,   8 

^In  an  action  upon  a  contract  for  How.    Pr.   (N.    Y.)  50;  Erpstein   r. 

the  payment  of  money  in  installments,  Berg,  18  id.  01. 

all  installments  due  at  the  time  of  bring-  This    action    may  lie,    while   the 

ing  the  action  must  be  included.    Jex  fraudulent  purchaser  retains  the  goods 

V.  Jacob.  7  Abb.  N.  C.  (N.  Y.)  452;  19  (Malcohn  «.  Miller,  6  How.  Pr.  [N.  Y.] 

Hun,  105.  456),  but  if  a  fraudulent  transfer  also 

'This     form     of    action    is     not  intervenes,  the  seller  must  first  pro- 
recommended,  cure   judgment   and    then    bring   a 

Replevin  would  be  the  usual  and  creditor's  suit  to  set  aside  the  transfer, 

better  remedy,  since  plaintiff  is  in  a  Reubens  v.  Joel,  18  N.  Y.  488. 

position  to  disaffirm  the  sale  because  The  New  York  Code  (§  604)  allows 

of  the  fraud,  and  retake  the  goods  (subd.  1)  an  injunction  order  to  issue 

from  the  fraudulent   purchaser,  and  to  restrain  a  threatened  violation   of 

since  the  injunction  here  sought  only  plaintifiTs  rights  respecting  the  9uJbjeel 

preserves  the  same  goods  which  the  of  action,  and  (subd.  2)  to  restrain  a 

sheriff  would  seize  under  the  replevin  threatened  removal  or  disposition  of 

writ.      It  has  been  held  that  an  in-  his  property  with  intent  to  defraud 
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and  there  fakelj  and  f randnlently  represented  himself  to  the  plain- 
tiff to  be  worth  dollars,  over  and  above  all  his  jast  debts  and 
liabilities,  when  in  truth  and  in  fact  defendant  was  at  the  time 
insolvent  and  knew  himself  so  to  be ;  that  the  plaintiff  relied  upon 
and  was  induced  by  said  fraudulent  representations  to  sell  and 
deliver  said  goods  to  the  defendant,  and  so  did  solely  on  the  faith 
thereof. 

III.  That  [thereafter,  and  with  intent  to  defraud  plaintiff 
of  his  said  goods,  defendant  removed  said  goods  to  ,  and] 

as  the  plaintiff  is  informed  and  believes,  defendant  is  about  to  sell 
and  dispose  of  said  goods. 

lY.  That  the  defendant  is  insolvent,  and,  as  the  plaintiff  is 
informed  and  believes,  a  judgment  against  him  will  be  unavail- 
ing and  worthless,  if  he  is  suffered  to  sell  and  dispose  of  said 
goods,  and  that  no  part  of  said  dollars  has  been  paid  to 

plaintiff. 

Whesbfobe,  the  plaintiff  demands  judgment  against  the 
defendant,  for  the  sum  of  dollars,  with  interest  thereon 

from  the  said  day  of  9  18    ,  and  that  the  defendant 

and  his  agents  be  enjoined  from  selling,  disposing  of,  incumber- 
ing, removing,  or  in  any  wise  interfering  with  said  goods  or  any 
of  them,  pending  this  action. 


Hotes  of  Beoent  Oa«M,  Involving  dudstionB  of  Pleadinsr  in  Actions 
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CaUfamia— Bedel  v,  Eowalsky,  99  Cal.  286;  s.  c,  83  Pac.  Rep.  904. 
(Where  acceptance  is  alleged,  complaint  is  not  demurrable,  though  it  fails  to 
show  delivery  within  the  time  agreed.)  Illinois, —  Eeyes  v.  Biukert.  48  HI. 
App.  259.  (In  an  action  on  express  contract,  no  allegation  of  defendant's 
promise  to  pay  the  damage  which  the  law  imposes  for  the  breach  of  the  con- 
tract is  necessary  ;  otherwise  if  the  action  is  on  a  constructive  contract.) 
Indiana.^  Neal  «.  Shewalter,  5  Ind.  App.  147;  s.  c  ,  81  N.  E.  Kep.  848.  (In 
tn  action  for  the  price  of  goods  sold  under  an  executory  contract,  which 
stipulated  that  the  goods  should  be  first  class,  plaintiff  need  not  allege  that 
they  were  first  class.)  Mains. —  Wellingtons.  Milliken,  82  Me.  58;  s.  c,  19 
Atl.  Rep.  90.  (An  averment  of  a  subsequent  parol  agreement  changing  the 
place  of  delivery  is  traversable,  and  must  be  laid  on  some  particular  day.) 

the  plaintiff.  Neither  subdivision  judgment,  and,  at  the  same  time,  pre- 
seems  to  exactly  cover  the  aise  of  the  serve  specific  property  to  be  jipjiliod 
Miller   seeking    to    recover  a  general  in  satisfaction  thereof. 
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Ifebraska.— Toyrdei  River  Live  Stock  Co.  «.  Lamb.  38  Neb.  839;  b.  c,  56  N. 
W.  Rep.  1019.  (Complaint  held  bad  on  demurrer,  which  set  up  a  verbal  con- 
tract for  the  sale  of  goods  of  over  the  value  of  $50,  and  attempted  to  take  the 
contract  out  of  the  statute  by  merely  alleging  a  delivery  of  the  goods  to  the 
defendant  without  averring  that  he  received  and  accepted  them.)  ^etc  York. — 
Logan  r.  Berkshire  Apartment  Ass'n,  3  Misc.  Rep.  296;  s.  c,  22  N.  Y. 
Supp.  776;  52  State  Rep.  182.  (Where  defendant's  acceptance  is  alleged, 
pcrformar  ce  by  plaintiff  within  the  time  fixed  by  the  contract,  or  within  a 
reasonable  time,  need  not  be  alleged.)  Oregon. —  Duzan  v.  Meserve,  24  Oreg. , 
528;  8.  c.  34  Pftc.  Rep.  548.  (Complaint  alleging  the  sale  of  plaintiff's  right, 
title  and  interest  in  the  goods  is  not  defective  for  failing  to  define  plaintiff's 
interest  in  the  property.)  United  States. — Buckstaff  v.  Russell,  151  U.  S.  626; 
s.  c,  14  Supm.  Ct.  448.  (In  an  action  for  a  deferred  payment  for  machinery 
delivered,  complaint  need  only  allege  the  delivery  and  the  expiration  of  the 
time  in  which  the  payment  was  to  be  made,  without  alleging  the  fulfillment 
of  a  warranty  that  the  machine  should  work  to  defendant's  satisfaction, 
though  the  contract  provided  to  the  effect,  that  in  case  the  machine  was  not 
satisfactory,  and  plaintiffs,  on  notice,  failed  to  make  it  so,  defendant  might 
declare  the  contract  paid  in  full,  or  demand  back  what  had  been  paid  with 
damages,  and  surrender  of  the  machine.)  Washington. —  Tingley  v,  'Fairhaven 
Land  Co.,  (Wash.  1894)  86  Pac.  Rep.  1098.  (Where  it  is  alleged  that  defend- 
ant took  possession  of  the  goods,  an  allegation  of  a  tender  thereof  is 
unnecessary. 
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Alabckma. —  Smith  v.  Dick.  95  Ala.  311;  s.  c,  10  So.  Rep.  845.  (In  an  action 
on  an  account  for  merchandise  sold,  it  is  sufficient  to  allege  that  plaintiff 
claimed  **  of  defendant  the  sum  of  $100  for  a  mule  that  plaintiff  sold  defend- 
ant." CW»ybmta.— Behlow  v.  Short,  41  Cal.  141;  s.  c  ,  27  Pac.  Rep.  646. 
(Complaint  is  not  ambiguous  or  uncertain  because  it  fails  to  state  where  the 
goods  were  sold.)  Colorado. —  Wilcox  v.  Jamison,  (Colo.  1894)  36  Pac.  Rep. 
902.  (An  averment  of  defendant's  indebtedness  in  a  specified  sum,  and  that 
he  has  not  paid  any  part  thereof,  is  equivalent  to  an  averment  that  the  indebt- 
edness is  due  and  unpaid,  there  being  nothing  to  indicate  the  contrary.) 
Indiana. —  Jaqua  v.  Shewalter,  (Ind.  App.  1893)  86  N.  E.  Rep.  178;  reargu- 
ment,  87  id.  1072.  (Complaint  must  allege  that  the  debt  is  due  and  unpaid.) 
mchigan.— AlliB  v.  Voigt,  88  Mich.  537;  s.  c,  47  N.  W.  Rep.  384.  (Under 
the  common  counts  for  a  machine  sold  and  delivered,  plaintiff  cannot  recover 
for  an  extra  wheel  which  he  furnished  because  the  original  wheel  had  been 
broken  by  defendant's  truckman,  as  defendant's  liability  therefor  would  not 
depend  merely  upon  the  questions,  whether  the  wheel  was  furnished  and 
whose  duty  it  was  to  furnish  it,  but  would  involve  other  issues,  as  to  whether 
defendant  was  responsible  for  his  servant,  and  if  the  servant  was  negligent.) 
Richards  v.  Burroughs,  62  Mich.  117;  s.  c,  28  N.  W.  Rep.  755.  (It  is  not 
necessary  to  set  forth  the  contract  or  the  breach  thereof.)  Robinson  v.  Wat- 
son, 101  Mich.  466;  s.  c,  59  N.  W.  Rep.  811.  (It  is  sufficient  to  allege  defend- 
ant's promise  to  plaintiff's  assignor,  without  alleging  promise  to  plain- 
tiff.) Minnesota.^  Fioneer  Fuel  Co.  r.  Hager,  (Minn.  1894)  58  N.  W.  Rep.  828. 


Goods  Sold  and  Delivebed.  161 

<Comp]aint  alleging  that  "  defendant  is  indebted  to  plaintiff  in  the  sum  of 
1321.23,  upon  an  account  for  goods  sold  and  delivered  to  him  at  his  request/' 
is  bad  both  at  common  law  and  under  the  new  procedure,  in  that  it  does  not 
state  by  whom  the  goods  were  sold.)  New  York. —  Swan  I^mp  Manuf.  Co. «. 
Brush-Swan  Electric  L.  Co.,  18  N.  Y.  Supp.  869;  s.  c,  46  SUte  Rep.  586. 
{Under  the  Code  of  Civil  Procedure,  a  party  who  has  fully  performed  a  special 
contract  for  sale  of  goods  may  count  on  the  implied  assumpsit  of  the  purchaser 
to  pay  the  stipulated  price,  and  is  not  bound  to  declare  specially  on  the  agree- 
ment.) Newton  t?.  Browne,  6  Misc.  608;  56  State  Rep.  605;  s.  c,  26  N.  Y. 
Supp.  88.  (Complaint  must  allege  that  the  debt  is  unpaid.)  South  Ca^lina. 
—  Cone  Export,  etc.,  Co.  «.  Poole,  41  S.  C.  70;  s.  c,  19  S.  E.  Rep.  208.  (Form 
of  complaint  approved.)  T«rm.— Petri  v.  Neimeyer,  (Tex.  Civ.  App.  1894)  26 
8.  W.  Rep.  266.  (Petition  not  demurrable  for  faUing  to  show  when  the 
demand  became  due,  where  it  alleges  that  it  is  past  due  and  unpaid,  and  the 
account  attached  shows  that  it  has  become  due.) 

Splitting  Cause  of  Action. 

CWoraKto.— Hallack  «.  (^gnon,  4  Colo.  App.  860;  s.  c,  86  Pac.  Rep.  70. 
(Recovery  for  four  months'  delay,  under  an  agreement  to  pay  a  specified  sum 
per  month  in  case  of  delay  in  the  completion  of  a  building,  is  not  a  bar  to  a 
recovery  for  additional  delay.)  Indiana. —  Smiley  v.  Deweese,  (Ind.  1891)  27 
N.  £.  Rep.  506.  (Plaintiff  cannot  be  required  to  separately  state  and  number 
different  breaches  of  an  entire  contract.)  Kansas. —  German  Fire  Ins.  Co.  r. 
BuUene,  51  Kan.  764;  s.  c,  88  Pac.  Rep.  467.  (Debtor  cannot  by  assignment 
split  cause  of  action.)  Bolen  Coal  Co.  v.  Whittaker  Brick  Co.,  52  Kan.  747; 
8.  c.  85  Pac.  Rep.  810.  (Recovery  on  part  of  a  running  account  bars  a 
recovery  on  the  remaining  portion.)  Maryland. —  Olmstead  v.  Bach,  78  Md. 
132;  8.  c,  27  Atl.  Rep.  501.  (Only  one  action  lies  for  a  breach  of  contract  of 
employment  because  of  a  wrongful  discharge,  and  employee  cannot  bring 
sucoewive  actions  for  installments  of  wages,  though  he  continues  out  of 
employment.)  Michigan. — Continental  Ins.  Co.  v.  H.  M.  Loud  Lumber  Co., 
83  Mich.  139;  8.  c,  58  N.  W.  Rep.  894.  (An  insurance  company,  subrogated 
to  a  portion  of  the  claim  against  one  whose  negligence  caused  the  loss,  cannot 
bring  an  action  to  recover  only  a  portion  of  the  damage  caused.)  Minnesota. — 
Bowec.  MinnesoUMilk  Co.,  44Minn.  460;  s.  c,  47  N.  W.  Rep.  151.  (By 
contract,  defendant,  a  corporation,  agreed  to  take  all  the  milk  produced  by 
plaintiff  during  a  year.  Before  the  expiration  of  the  year  the  defendant  cor- 
poration dissolved  and  thereby  rendered  itself  incapable  of  taking  the  milk. 
Held,  that  defendant's  act  constituted  a  breach  of  the  whole  contract,  and  a 
recovery  for  failure  to  take  the  milk  for  three  months  barred  another  action 
for  failure  to  take  the  milk  during  a  subsequent  period.)  Missoun. —  Williams 
r.  Kitchen,  40  Mo.  App.  604.  (Two  notes  constitute  independent  causes  of 
action,  though  given  in  the  same  transaction,  and  a  recovery  on  one  after  the 
maturity  of  both  will  not  bar  an  action  on  the  other.)  New  York. —  Underbill 
«.  Collins,  15  N.  Y.  Supp.  495.  (Where  rent  is  payable  in  monthly  install- 
ments, a  recovery  of  all  the  rent  due  up  to  the  time  of  the  action,  against  a 
tenant  who  quitted  the  premises,  does  not  bar  an  action  for  installments  sub- 
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flequently  falling  due.)    Miller  t.  Union  Switch  &  Signal  Co.,  13  N.  Y.  Supp. 
711;  8.  c,  87  St.  Rep.  110.     (Where  there  are  several  assignments  of  install- 
ments, due  at  different  times,  to  different  assignees,  one  assignee  is  not  barred 
from  recovering  because  another  assignee  has  recovered  in  a  previous  action, 
though  the  installments  of  both  were  due  when  the  first  action  was  brought^ 
and  the  assignor  could  have  maintained  but  one  action  for  all  installments  due, 
if  the  assignments  had  not  been  made.)    Samuel  v.  Fidelity  &  Casualty  Co., 
76  Hun,  308;  s.  c,  27  N.  Y.  Supp.  741.    (In  an  action  for  breach  of  a  con- 
tract to  become  surety,  recovery  was  had  for  the  expenses  which  had  then 
been  incurred  in  getting  other  sureties.     Held,  that  a  subsequent  action  could 
not  be  maintained  to  recover  a  sum  paid  to  the  new  sureties  which  was  agreed 
to  be  paid  upon  the  happening  of  a  contingency  though  it  occurred  after  the 
former  action.)    Lorillard  u.  Clyde,  122  N.  Y.  41;  s.  c,  25  N.  E.  Rep.  292. 
(Recovery  of  a  dividend  for  one  year  upon  a  guaranty  of  an  annual  dividend 
of  seven  per  cent  for  seven  years  does  not  bar  an  action  upon  the  guaranty  for 
a  dividend  of  a  subsequent  year.)    Ifortk  Oaivlina, —  Simpson  v.  Elwood,  114 
N.  C.  528;  8.  c,  19  S.  £.  Rep.  598.    (Separate  actions  may  be  maintained,  in 
order  to  bring  them  within  the  jurisdiction  of  the  justice's  court,  on  each  item 
of  an  account  of  goods  sold  at  different  times,  where  the  account  has  not 
become  an  account  stated.)    Marks  «.  Ballance,  113  N.  C.  28;  s.  c,  18  S.  £.  Rep. 
75.    (Where  separate  accounts  have  been  consolidated  into  an  account  stated, 
they  cannot  afterwards  be  separated,  so  as  to  bring  them  within  the  jurisdic- 
sion  of  the  justice's  court.)    Pennsylvania. —  Hill  v,  Joy,  149  Pa.  St.  248;  s.  c, 
24  Atl.  Rep.  293.     (Recovery  of  the  proportion  of  oil  taken  from  part  of  the 
land  leased,  which  had  been  reserved  as  rent,  bars  a  subsequent  action  for  the 
failure  to  operate  for  oil  upon  other  lands  included  in  the  lease  for  which  a 
different  proportion  of  oil  was  to  be  paid  as  rent.)    Terreri  v.  Jutte,  159  Pa. 
St.  244;  s.  c,  28  Atl.  Rep.  225.    (A  superintendent  who  agrees  to  work  for  a 
salary  and  also  to  board  and  furnish  supplies  to  workmen,  is  not  barred  from 
recovering  from  his  employer  for  money  paid  out  for  board  and  supplies  by- 
having  previously  recovered  his  salary  in  an  action  therefor.)     United  Statet. — 
Butterfleld  v.  Town  of  Onterio,  44  Fed.  Rep.  171.    (Interest  coupons  to  a 
negotiable  bond  are  independent  promisee,  and  a  recovery  on  one  will  not  bar 
a  subsequent  action  on  another,  though  both  coupons  were  due  when  the  first 
action  was  brought.) 
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CHAPTEK  V. 

COMPLAINTS  m  ACTIONS  FOR  USE  AND  OCCUPATION. » 

PAOK. 

178.  General  f  onn 163 

174.  The  same,  at  an  agreed  value 164 

175.  For  lodgings 165 

Notes  of  recent  cases  on  questions  of  pleading  arising  in  this  species 

of  action 166 

178.  General  Form.' 

1.  That  plaintiff  at  all  times  hereinafter  mentioned  was  and 
now  is  the  owner  in  fee'  of  premises  known  as  No.  street, 

'  The  action  for  use  and  occupation  R.  R.  Co.,  60  N.  Y.  848.  It  is  not  neces- 
lies  only  when  the  conventional  relation  sary  to  show  an  actual  continued  occu- 
of  landlord  and  tenant  exists,  i.  e,,  an  pation  to  entitle  the  plaintiff  to  sustain 
intention  on  the  part  of  both  to  stand  the  action  for  use  and  occupation. 
in  that  relation.  Edmonson  v.  Kite,  48  Westlake^.  De  Graw,  25  Wend.  (N.  Y.) 
Mo.  176;  Aull  Savings  Bk.  v.  Aull,  80  669;  Hall  v.  Western  Trans.  Co.,  84  N. 
id.  190;  Coit  v.  Planer,  51  N.  Y.  647;  Y.  284.  But  the  plaintiff  is  bound  to 
Preston  v.  Hawley,  101  id.  586;  Fol-  establish  that  the  use  and  occupation 
aom  «.  Carli,  6  Minn.  420;  Lamb  v.  was  at  the  request  of  the  defendant 
Lamb,  146  N.  Y.  817;  Hennessey  v.  and  by  the  permission  of  the  plaintiff. 
Hoag,  16  Colo.  460;  Nance  9.  Alexan-  Sampson  v.  Schaeffer,  3  Cal.  190; 
der,  49  Ind.  516.  The  agreement  to  Hathaway  v.  Ryan,  85  id.  188;  Coit  «. 
stand  in  that  relation  may  be  implied  Planer,  51  N.  Y.  647.  The  action  will 
from  circumstances.  Rowland  v.  Pen-  lie  against  one  whose  occupancy  is 
dleton,  11  Ohio  St.  664;  Hall  v.  South-  tortious,  if  plaintiff  waives  the  tort, 
mayd,  15  Barb.  (N.  Y.)82;  Despardv.  and  sues  upon  the  implied  contract, 
Walbridge,  15  N.  Y.  874;  Moore  v.  Har-  showing  defendant's  unjust  enrich- 
vey,  50  Vt.  297;  Stewart  v,  Fich,  81  N.  ment  at  his  expense.  Lazarus  v, 
J.  L.  17.  Under  a  complaint  declaring  Phelps,  152  U.  S.  81;  Downs  v.  Fin- 
for  use  and  occupation  the  plaintiff  negan,  (Minn.  Sup.  Ct.  1894)  59  N 
can  either  prove  an  occupation  under  W.  Rep.  981;  the  contrary  is  held  in 
m  written  or  parol  agreement  for  hir-  Gallagher  v.  Himelberger,  57  Ind.  63; 
ing.  or  such  facts  as  will  raise  an  im-  Ackerman  v.  Lyman,  20  Wis.  454;  Ed- 
plied  promise  to  pay  for  the  occupa-  monson  v.  Kite,  48  Mo.  176.  But  see 
tion  of  the  premises  in  case  there  was  dictum  in  Lamb  v.  Lamb,  146  N.  Y.  828. 
no  express  agreement.  Waters  t.  *  This  form  is  supported  by  Waters 
ClaA,  22  How.  Pr.  (N.  Y.)  104;  v,  Clark,  22  How.  Pr.  104;  Hall  r. 
Thomas  «.  Nelson,  69  N.  Y.  118;  Southmayd,  15  Barb.  (N.  Y.)  82; 
Pierce  V.  Pierce.  25  Barb.  (N.  Y.)  248.  Lamb  v.  Lamb,  146  N.  Y.  817;  Bank 
But  an  action  under  a  sealed  lease  of  Sun  City  t?.  Neff,  50  Ean.  506;  81 
dtoald  be  based  upon  the  instrument.  Pac.  Rep.  1054. 
McLean  v.  Whitney,  8  Den.  (N.  Y.)  'No  tenancy  can  be  implied  under 
4->2;  Kiersted  9.  Orange  &  Alexandria   a  party  who  has  not  the  legal  estate 
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in  ,  and  consisting  of  a  dwelling  house  and  lot  [or  other- 

wise  describe  the  locus  in  qtiol} 

II.  That  the  defendant  nsed  and  occupied  said  premises  as  a 
residence  [or  otherwise]  by  plaintiff's  permission^  as  plaintifPs 
tenant,  from  the  day  of  j  18  ,  until  the  day 
of             ,18     . 

III.  That  the  use  of  said  premises  for  said  period  is  reasonably 
worth  dollars. 

lY.  That  no  part  of  the  same  has  been  paid  by  defendant 
[except  the  sum  of  dollars,  etc."]. 

Wheebfoee  [etc.^  demomd  of  judgment]. 

174.  The  Same,  at  an  Agreed  Value.' 

I.  That  on  or  about  the  day  of  9 18    ,  the  defend- 

ant hired  from  the  plaintiff  the  [first  floor  of  the  warehouse],  No. 

,  street,  in  ,  at  the  [yearly]  rent  of  dollars, 

« 

Morgeli  V.  Paul,  2  Mann.  &  R.  803,  required  to  be  made  more  definite  and 

17  Eng.  Com.   L.   R.  808;  Eyans  9.  certain  by  including  a  definite  descrip- 

Evans,  8  Ad.  &  E.   182;  102   Eng.  tion  of  what  part  defendant  occupied. 

Com.  L.  R.  80.     But  one  occupying  in  Gustayeson  ».   Otia,   57  N.  Y.  St. 

and  paying  rent  to  an  apparent  pro-  Rep.  707;  27  N.  Y.  Supp.  280. 

prietor  as  his  landlord  cannot,  when  *  If  the  complaint  charges  that  the 

sued,    allege   that   he  has  only   the  occupation  was  a  trespass,  and  yet 

equitable  estate.    Dolby  «.  Hes,   11  seeks  recoyery  for  use  and  occupa- 

Ad.  &  E.  885;  80  Eng.  Com.  L.  R.  195.  tion,  it  is  bad  on  demurrer.    Hurd  e. 

Tenants  in  common  may  properly  Miller,  2  Hilt.  (N.  Y.)  540.    If  a  charge 

Join  in  an  action  for  use  and  occupa-  of  tortious  entry  be  made,  the  pleader 

tion  without  showing  a  joint  demise,  should  allege  that  plaintlfiF  waiyed  the 

Porter  v,  Bleiler,  17  Barb.  (N.  Y.)  149.  tort  and  permitted  the  occupancy. 

In  an  action  for  use  and  occupation.  *  This  is  really  an  action  for   rent 

demands  which  accrued  in  the  life-  under  a  lease;  but  the  complaint  is  ao 

time  of  a  decedent,  and  those  accruing  framed  that  if  proof  of  the  express 

after  his  decease,  while  the  tenancy  agreement  fail,  recoyery  may  be  had 

was  continued  by  the  executors  on  upon    proof  of  use  and   occupation, 

account  of  the  estate,  are  properly  Thomas   «.    Nelson,    89   K.   Y.  118; 

joined  as  one  cause  of  action,  against  Prial «.  Entwestle,  10  Daly  (N.   T.), 

the   executors   as  such.    Pugsley  v.  896.    See,  also,  notes  to  Form  159.     If 

Aiken,  11  N.  Y.  494.  the  proof  was  merely  that  plaintiff  in- 

'  A  complaint  describing  premises  as  formed  defendant  that  if  he  occupied 

being  owned  by  plaintiff,  and  alleging  the  premises  after  a  certain  date  the 

that  defendant  "occupied  a  certain  part  rent  would-  be  a  sum  named,    from 

of  the  premises  above  described,"  was  these  facts  the  law  will  imply  that  the 
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payable  in  eqnal  monthly  installments  of  dollars  each  [on  the 

firet  day  of  every  month]. 

II.  That  the  defendant  occnpied  the  said  premises  from  about 
the  day  of  ,  18,  to  the  day  of  ,  18  , 
and  that  snch  nse  and  occapation  were  reasonably  worth  the  said 
sam  of            dollars  per  month. 

III.  That  the  sum  of  dollars,  became  payable  on  or 
abont  the  day  of  9 18  9  for  the  nse  of  said  premises  for 
the  month  of            ,  bnt  has  not  been  paid. 

Whebsfobs  [eto.y  demand  qfjiuigmejif], 

176.  7or  Xiodgfnga.* 

I.  That  from  on  or  abont  the  day  of  >  18    9  nntil 

about  the  day  of  9 18    ,  defendant  used  and  occupied 

as  his  lodgings,  certain  furnished  apartments  in  the  dwelliug  house 
[No.        street,  in  the  city  of  ,]  by  permission  of  the  plain- 

tiff, and  for  which  the  defendant  promised  to  pay,  and  which  use 
was  reasonably  worth,  the  sum  of  dollars.' 

.    II.  That  defendant  has  paid  no  part  of  said  sum. 

Whbbbfobb  [etc.,  demand  ofJi^dgmerU']. 


VotM  of  Seoent  OasM  Xn^ol^ixi^  duestiona  of  Flaadiair  ^  Aetions 

for  XJae  and  Ocoapation. 

Alabama.—  Qndj  v.  Ibach,  94  Ala.  158;  s.  c,  10  So.  Bep.  287.  (Under 
Ak.  Code,  g  2715,  authorizing  such  actions,  where  land  is  demised  by  deed, 
an  action  cannot  be  maintained  by  a  eeitui  que  trust  on  attaining  majority 
against  one  who  obtained  possession  under  a  lease  from  the  trustees,  as  plain- 
tiff did  not  lease  the  premises.)  Colorado. —  Hennessey  y.  Hoag,  16  Colo.  4S0; 
8.  c,  27  Pac.  Rep.  1061.  (Use  and  occupation  cannot  be  maintained  unless 
the  relation  of  landlord  and  tenant  exists.)  Board  of  Com'ers  Pitkin  County 
t.  Brown,  (Colo.  App.  1894)  81  Pac.  Rep.  525.  (The  action  may  be  maintained 
against  a  tenant  holding  over.)  Illinoi$. —  Jacksonyille,  etc.,  Ry.  Co.  v. 
LouisTille,  etc.,  R.  Co.  150  111.  480;  s.  c,  87  N.  E.  Rep.  924.  (The  value  of 
nse  and  occupation  of  premises  may  be  recovered  under  the  common  counts.) 

defendant  assented  to  the  terms  im-       *  For   a  complaint  for   board  and 

posed   and   agreed   to   pay  the  rent  lodging,  see  Form  199. 

named,  if  he  continued  to  occupy.       '  See  note  3  to  preceding  form. 

Coit  ©..Phiner,  51  N.  Y.  647  (mem.);  s. 

c.  Abb.  Sel.  Cas.  on  PI.  p.  188. 
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/Tufuzna.— Indianapolis,  etc.  Ry.  Co.  v.  First  Nat.  Bank,  134  Ind.  127;  s.  c, 
33  N.  £.  Rep.  679.  (Complaint  is  demurrable,  if  it  sets  up  use  and  occupa- 
tion of  the  premises  for  less  than  a  year  without  alleging  any  agreement  as 
to  payment  of  rent,  or  duration  of  term,  or  any  custom  in  regard  thereto; 
since  the  presumption  is,  in  absence  of  such  facts,  that  defendant  is  tenant 
from  year  to  year  with  rent  payable  annually  at  the  end  of  the  year.) 
JTa/waw.— Bank  of  Sun  City  v.  Neff,  50  Kan.  606;  s.  c,  31  Pac.  Rep.  1054. 
(Bill  of  particulars  sufficiently  states  a  cause  of  action,  which  alleges  that 
plaintiff  owned  a  certain  building;  that  defendant  used  and  occupied  the 
same  for  a  specified  period  with  plaintiffs  permission;  that  the  use  and  occu- 
pation of  the  same  for  the  period  named  were  reasoniably  worth  a  specified 
sum;  that  no  part  thereof  had  been  paid  except  a  stated  amount,  and  that 
there  is  due  plaintiff  from  defendant  for  such  use  and  occupation  a  given 
sum.)  Massachusetts, — Cook  y.  Medberry,  150  Mass.  499;  s.  c,  23  N.  £.  Rep. 
225.  (A  promise  to  pay  rent  will  not  be  implied,  where  it  appears  that 
defendant  left  goods  upon  plaintiff's  premises  with  his  consent,  and  that 
plaintiff  knew  that  defendant  refused  to  pay  rent,  though  plaintiff  did  not 
assent  to  such  refusal.)  Michigan, — Beecher  v.  Duffield,  97  Mich.  423;  s.  c, 
56  N.  W.  Rep.  777.  (The  action  may  be  maintained  on  a  lease  under  seal.) 
New  York.—  Gustaveson  v,  Otis,  57  State  Rep.  797;  s.  c,  27  N.  Y.  Supp.  280. 
(Description  of  premises  by  streets  required  to  be  made  more  define  and  cer- 
tain.) Or^ew.— Kiernan  v.  Terry,  (Ore.  1894)  38  Pac.  Rep.  671.  (It  is 
sufficient  to  describe  the  premises  in  such  a  manner  as  to  enable  them  to  be 
located.)  CTntM /SiCa^.— Lazarus  «.  Phelps,  162  U.  S.  81;  s.  c,  14  Sup.  Ct. 
477.  (In  Texas  an  owner  who  overstocks  his  own  land  and  allows  his  cattle 
to  graze  on  adjoining  unoccupied  land,  is  liable  to  the  adjoining  owner  for 
the  rental  value  of  the  land  so  used.)  Texas. —  Abbey  v.  Shiner,  5  Tex.  Civ. 
App.  287;  B.  c,  24  S.  W.  Rep.  91.  (The  action  cannot  be  maintained  against 
one  who  allowed  his  cattle  to  graze  on  the  uninclosed  land  of  plaintiff.) 
Nolan  V.  Mendere,  77  Tex.  665;  s.  c,  14  S.  W.  Rep.  167.  (An  owner  using  a 
wall  of  an  adjoining  building  as  one  side  of  a  shed  on  his  own  premises,  is 
not  liable  to  the  adjoining  owner  for  the  use  of  the  wall.) 
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CHAPTEK  VI. 

COMPLAINT   IN   ACTION   FOR   THE   HIRE   OP   PERSONAL 

PROPERTY.* 

PAOB. 

176.  Common  form 167 

176.  Ooxnmon  Form. 

I.  That  between  the  day  of  j  18  ,  and  the  day 
of  ,  the  defendant  hired*  from  the  plaintiff  [horses,  carriages, 
and  saddles,*]  for  which  he  promised  and  agreed  to  pay  to  plain- 
tiff the  sum  of  dollars,  which  was  the  reasonable  value 
thereof. 

II.  That  no  part  of  the  same  has  been  paid  [except  the  sum  of 

dollars,  ^^.]. 

Wherefore  [etc,,  demand  of  Jiulgment]. 

*  If  a  count  18  to  be  added  for  dam-  conversion  of  the  same  property.  See 
ages  for  failure  to  return  as  agreed.  Carpenter  «.  Manhattan  Life  Ins.  Co.» 
tee  appropriate  form  under  Bailees,  98  N.  Y.  552.  But  there  is  an  incon- 
pott.  Mere  delay  in  making  there-  sistency  in,  and,  therefore,  an  improper 
turn  not  accompanied  by  special  dam-  joinder  of,  causes  of  action,  where  the 
age  if  the  goods  themselves  were  one  depends  upon  the  waiver  of  an 
finally  restored,  could  be  recovered  element  upon  which  the  other  de- 
fer as  well  under  an  allegation  of  pends — e.  ff.,  a  count  for  money  re- 
hiring, embracing  both  the  agreed  ceived  by  an  agent  on  the  sale  of 
period  and  the  period  of  delay,  during  goods,  and  another  count  charging 
which  the  law  would  imply  a  promise  him  with  a  wrongful  conversion  and 
to  pay  the  value  of  the  use.  disposition  thereof.     Dodge  «?.  Glen- 

Conversion  or  replevin  will  lie  for  denning,  10  N.  Y.  State  Rep.  8;  Teall 

failure   to  return  as  agreed,  followed  v,  Syracuse,  82  Hun  (N.  Y.),  332. 

hj  demand   for   return.    See  forms  •  "Hired,"  sufficiently  implies  a  re- 

jw<  under   respective   titles.     It   is  quest.     Emery  v.  Fell,  2  T.  R.  28. 

probable  that  no  misjoinder   exists  '  The  defendant  should  be  awarded 

from  uniting  a  count  for  failure  to  a  bill  of  particulars  showing  dates  and 

pay  for  the  hire,  and  a  count  for  the  details,  if  requested. 
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OHAPTEE  VII. 

COMPLAINTS  IN  ACTIONS  FOR  WORK,   LABOR  AND  SERVICES 
(AND  MATERIALS  INCIDENTALLY  FURNISHED). 

PAOS. 

177.  Generalfonn IW 

178.  The  same,  as  upon  an  account 170 

179.  For  commissions  of  broker 171 

180.  The  same,  under  agreement  for  compensation  dependent  on  price 

secured • 171 

18 1 .  As  factor 17S 

182.  For  brokerage  and  for  premiums  paid  by  plaintill  for  underwriting.  172 

188.  For  editing  a  newspaper 172 

184.  The  same,  for  editing  or  compiling  a  book 172 

186.  By  proprietors  of  a  newspaper,  for  advertising 17^ 

186.  By  advertising  agent,  for  services  and  disbursements 178 

187.  By  an  architect 178 

188.  Byanattorney 174 

189.  The  same,  under  retainer  and  a  modified  retainer 174 

190.  The  same,  to  recover  from  assignee  of  client  his  share  of  proceeds  of 

litigation  agreed  on  for  his  services 17(V 

191.  By  attorneys  in  action  to  recover  for  their  services  and  to  estab- 

lish a  lien  on  client's  judgment 180 

192.  By  a  physician 186> 

198.  By  an  undertaker 18(^ 

194.  By  an  auctioneer 186 

196.  Byadentist 186 

196.  Against  corporation  for  services  as  an  officer 187 

197.  For  private  tuition 187 

198.  Complaint  for  services  and  supplies  of  keeper  of  boarding  school. . . .  187 

199.  For  board  and  lodging 18S 

200.  For  stabling  and  care  of  horses 189- 

201.  For  freight,  against  consignor : IQfk 

202.  For  freight,  against  consignee 189 

208.  By  a  parent,  for  services  of  a  minor  child 189 

204.  For  work,  and  materials  Incidentally  furnished 190 

205.  The  same,  on  an  account 191 

206.  Another  form  with  another  coQnt  for  damages  for  breach  of  special 

contract  for  same  services 191 

207.  For  imparting  information  on  request,  and  breach  of  agreement  to 

pay  in  bonds 19^ 

208.  For  extra  work  done  iu  course  of  an  employment 198 

209.  On  a  special  contract,  completely  fulfilled  by  plaintiff 193 

210.  The  same,  where  the  contract  was  fulfilled  by  an  assignee 194 

211.  For  services  rendered  on  employment  by  supposed  agent  who  had 

no  such  authority 195 

212.  On  a  building  contract  subsequently  modified,  with  claim  for  extra 

work 196 
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tJiOK, 

218.  The  same,  another  form .' 198 

Notes  of  recent  cases  on  questions  of  pleading  arising  in  actions  for 
the  value  of  services  rendered,  the  agreed  compensation,  and  dam 

ages  for  wrongful  discharge 109 

The  same,  in  actions  on  building  contracts 202 

177.  Oeneral  FomL* 

I.  That  between  the         day  of  .  ,  18    ,  and  the        day 

of  ,  18    ,  at  y  the  plaintiff  rendered  services  to  the 

defendant,  at  his  request?  *  as  his  bookkeeper  [or  otherwise.  See 
forms /oUounnff]. 

^  The  above  form  and  the  one  which  *  The  fact  that  the  plaintiff  has  ren- 
foQows  are  also  appropriate  in  cases  dercd  valuable  services  to  the  defend- 
where  the  services  were  rendered  ant  for  which  the  defendant  has 
under  a  written  agreement,  provided  refused  to  pay  him,  constitutes  no 
the  contract  has  been  fully  performed  cause  of  action.  The  services  must 
by  the  plaintiff  (Fanon  v.  Sherwood,  have  been  rendered  in  pursuance  of  an 
17  K.  T.  287;  Hodey  v.  Black,  28  id.  agreement  express  or  implied  that  they 
438;  Huist  V.  litchfleld,  30  id.  877;  were  to  be  paid  for.  Such  an  agree- 
Higgins  e.  Newton,  etc.,  R.  Co.,  66  ment  will  be  usually  implied  when  the 
id.  606;  N.  T.  News  Pub.  Co.  v.  Na-  services  were  of  a  beneficial  nature,  and 
tlonalS.  8.  Co.,  148  id.  89;  Farley  v,  defendant  knowingly  accepts  the  bene- 
Browntog,  16  Abb.  N.  C.  [N.  Y.]  801),  fit.  Bassford  «.  Bwift,  17  Misc.  (N.  Y.) 
or  has  been  abandoned  by  agreement,  140;  80  N.  Y.  Supp.  837;  Moulin  v. 
or  rescinded  by  defendant's  wrongful  Columbet,  23  Cal.  500;  Maltby  f>. 
act  or  performance  is  excused.  Wolf  Harwood,  12  Barb.  (N.  Y.)  478;  Liv- 
fi  Howes,  20  N.  Y.  107.  But  this  is  ingston  «.  Ackeston,  6  Cow.  (N.  Y.) 
only  where  nothing  remains  but  the  681;  Williams  v.  Hutchinson,  8N.  Y. 
duty  on  the  part  of  the  defendant  to  (8  Comst.)  812;  Griffin  v.  Potter,  14 
pay  the  stipulated  price  {eases  supra).  Wend.  (N.  Y.)  200;  Brunner  v.  Stout, 
The  written  contract  must,  however,  Hard.  (Ky.)  225;  Winston  v.  Fnn- 
be  produced  at  the  trial.  Clark  v,  cisco,  2  Wash.  (Ya.)  187;  Lee  t?.  Welch, 
Smith,  14  Johns.  (N.  Y.)  826.  If  de-  2  Stra.  708;  1  Selw.  (N.  P.)  45;  and 
feadant  is  left  in  the  dark  as  to  the  cases  infra.  And  where  a  proniise  to 
identity  of  the  claim  in  suit,  under  pay.  made  subsequent  to  the  comple- 
sucha  pleading,  he  should  move  for  a  tion  of  the  services,  is  shown,  it  must 
bill  of  particulars.  N.  Y.  News,  etc.,  also  be  alleged,  or  be  fairly  infenible 
Co.  V.  National  8.  8.  Co.,  148  N.  Y.  from  the  provisions  of  the  contract. 
89.  If  the  complaint  is  based  solely  that  the  services  were  rendered  at  the 
upon  an  express  contract,  plaintiff  will  defendant's  request.  Hurst  v.  Cresson, 
not  be  allowed  to  recover  upon  a  etc.,  Co.,  86Hun  (N.Y.),  189;  Barthol- 
fttanltim  m^rutY  for  extra  services  out-  omew  «.  Jackson,  20  Johns.  (N.  Y.) 
«de  of  tiie  contract.  Anderson  v.  28;  Frear  v.  Hardcnbergh,  5  id.  272; 
l)ickerK>n.72  Hun  (N.  Y.),  556.  Force  t?.  Haines,  2  Harr.  (N.  J.)  886; 

22 
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II.  That  for  said  services  the  defendant  promised  to  pay  him 

dollars  per  month.' 
[Or,  II.  That  the  same  were  reasonably  worth         dollars.]' 

III.  That  no  part  of  the  same  has  been  paid.* 
Wherefore  \_etc,,  demand  of  judgmeTW], 

178.  The  Same,  as  upon  an  Account.^ 
[From  complaint  in  Farron  v,  Sherwood,  17  N.  T.  227.^ 

I.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  dollars  for  work,  labor  and  services  done  and  performed 

Parker©.  Crane.  6  Wend.  (N.  Y.)  647;  104  N.  C.  394;  10  8.  E.  Rep.  566; 
Comstock  «.  Smith,  7  Johns.  (N.  Y.)  Roberta  u.  Demens  Wood,  etc.,  Co., 
87;  Hayes  v.  Warren,  2  Stra.  988;  111  N.  C.  482;  16  S.  E.  Rep.  415.  An 
Lampleigh  o.  Brathwait.  1  Smith's  allegation  of  agreed  price  is  not  sup- 
Lead.  Cas.  67,  and  note;  Spear  t».  ported  by  proof  of  value  of  services. 
Downing,  12  Abb.  Pr.  (N.  Y.)  437;  Puld  ©.  Kahn,  4  Misc.  (K  Y.)  600; 
Winch  V.  Farmers'  Loan  &  Trust  Wemli  o.  Collins,  87  la.  548,  and  vice 
Co.,  11  Misc.  (N.  Y.)  390.  veraa,  Imhoflf «.  House,  86  Nebr.  28. 

'  Even  where  the  covenant  was  to  In  common-law  States  no  recovery 

pay  the     salary    quarterly   or   half-  can  be  had  under  the  common  counts 

yearly,  according  to  the  request  of  the  for  damages  for  breach  of  a  special 

plaintiff,  the  request  is  not  a  condition  contract.     Bean  v.  Elton,  44  111.  App. 

precedent,  and  it  is  not  necessary  for  442.      It  is  not    improper    to  allow 

the  plaintiff  to  state  a  special  request  amendments    to  the  common  counts 

or  demand  in  the  complaint:  but  the  by  filing  a  special  count  founded  on  a 

bringing  the  action  is  Itself  a  legal  breach.     Mt.   Hope  Cem.   Assoc.    «. 

demand.      Ernsts.  Bartle,  1  Johns.  Weidenmann,  189  111.67;  28  N.E.  Rep. 

Cas.    819;  s.  p.,  R.  R.  Co.  v.  Mason,  884.     If  both  common  counts  and  a 

16  N.  Y.  451.  special  count  on  the  contract  are  filed, 

*  Plainti£F  may  claim  both  an  agreed  if  the    evidence    only    supports   the 

compensation  and  the  value  of  his  serv-  special  count,  and  fails  to  show  value, 

ices,  and  will  not  be  required  to  elect  no  recovery  on  the  common  counts  can 

between  them  at  the  trial.     American  be  had.    Wyatt  v.  Herring,  90  Mich. 

Tiling  Co.  v.  Reich,  34  N.  Y.  St.  Rep.  581;  51  N.  W.  Rep.  684. 

64;  Waterman  r.  Waterman,  81  Wise.  » Non-payment  should  be  aUeged. 

17.  Nor  in  advance  of  the  trial.  Goetz  Brickey  v,  Irwin,  128  Ind.  51;  23  N. 

1?.  Van  Au,  12  N.  Y.  Civ.  Pro.  R.  104.  E.  Rep.  694;  and  cases  cited  in  notes 

See   notes  to  forms  under  Goods  to  forms  under  Gk>oi>8  Sold. 

Sold  as  to  the  practice  of  uniting  alle-  ^  See  notes  to  Form  160,  where  the 

gallons  of  quantum  meruit  with  those  complaint  is  similarly  framed  upon  an 

asserting  an  agreed  price,  in  the  same  account  for  goods  sold, 

count.     Such  practice  has    met    the  ^In  this    case  plaintiffs    recovery 

court's  approval  in  Stokes  v.  Taylor,  upon  an  express  contract  was  bus- 
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for  the  defendant,  at  his  special  instance  and  request,  at  the  city 
of  ,  by  the  plaintiff,  at  divers  times  between  the  day 

of  ,  and  the  commencement  of  this  action,^  in  and  about 

[quarrying,  dressing,  preparing,  delivering,  putting  together  and 
erecting  certain  building  stones,  in  and  about  defendant's  dwell- 
ing on  street,  in  said  city  of  ]. 

II.  That  the  said  work,  labor  and  services  were  reasonably 
worth  the  sura  of  dollars. 

III.  That  the  defendant  has  not  paid  the  plaintiff  the  said 
Bura,  nor  any  part  thereof. 

Wherefore  [etc.j  demand  ofjudgmenf\, 

179.  For  Ck>mmia8iozi8  of  Broker. 

As  in  precedi/rig  forma^  atubstituting  at  the  *,  as  broker,  in  the 
purchase  [or,  sale,  or,  purchase  and  sale],  for  defendant  of  stocks 
and  bonds,  [or,  of  real  estate  in  ],  to  the  amount  of 

dollars,^  [conti/nuvng  as  above], 

180l  The  Same,  under  Ag^reexnent  for  Ck>inpeii8atiozL  Dependent  on 

Price  Secured.* 

As  in  preceding  forma,  avhatituting  at  the*,  as  a  broker, 
to  sell  a  certain  lot  or  parcel  of  land  containing  square 

feet  of  land,  situated  ,  and   being  part  of  lot  as 

shown  on  a  plan  of  land,  which  the  defendants  were  interested  in, 
or  to  find  or  procure  a  purchaser  for  said  land. 

II.  That  the  defendants  agreed  to  pay  the  plaintiff  for  such 
service  as  he  might  render  in  said  matter,  or  for  finding  or 
procuring  a  purchaser  for  said  land,  all  such  amount  above 
[thirty-five]  cents  per  foot  which  said  lot  or  parcel  of  land  might 
be  sold  for  to  such  purchaser. 

in.  That  the  plaintiff  did  sell  said  land,  or  found  or  procured 

tained,  it  appearing  that  nothing  re-  the   beginning    of    this    division  of 

mained  to  be  done  under  its  provisions  complaints. 

other  than  the  payment  of  the  stipu-  ^  This  is  at  least  sufficient  as  against 

kted    price.      The   form   is    further  demurrer.      Merwin    «.   Hamilton,   9 

tapported  by  Moffett  v.  Sackett,   18  Duer  (N.  T.X  244. 

N.  T.    522;  Hentz  v.    Miner,  18   N.  '  From  the  declaration  in  Durgin  v, 

T.    Supp.  880.     And  see  note  1  at  Somers,  117  Mass.  55. 
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a  purchaser  for  said  land,  at  the  price  of  [fifty]  cents  per  foot; 
and  said  land  was  sold  and  deeded  to  said  purchaser,  to  wit,  M. 
N.,  for  the  price  of  [fifty]  cents  per  foot.  And  the  defend- 
ants owe  the  plaintiff  dollars,  the  amount  above  thirty-five 
cents  per  foot  which  said  land  was  sold  for,  and  interest  thereon 

from 

181.  ABEaotor. 

As  in  preceding  /arms  nubstituting  ai  the^j  as  the  factor  and 
agent  of  defendi^nt,  in  and  about  the  selling  and  disposing  of 
[briefly  specify  the  wares  soldj  a/nd  contvnue  as  above'], 

182.  For  Brokera^  and  for  Premiums  Paid  by  Plaintiif  for 

TJndemnritinff. 

As  inpreeedmg  forms^  suisiituting  at  the*^9»  an  insurance 
broker,  in  drawing  and  effecting  policies  of  insurance  of  ships 
and  goods  [and  for  money  advanced  and  paid  by  the  plaintiff  for 
the  defendant,  at  his  request,  for  premiums  on  insurance  of  the 
said  ships  and  goods]. 

188.  For  BditiBff  a  Newspaper.! 

As  in  preceding  formsy  substituting  at  the*,  bb  editor,  in 
conducting  and  editing  the  newspaper  of  the  defendants,  known 
as  ^'  The  ,"  and  in  writing  and  preparing  articles  and 

paragraphs  therefor. 

184.  The  Same,  for  Editing  or  Ck>mpilixig  a  Book. 

As  in  preceding  /armSy  inserting  at  the  *y  in  compiling  and 
editing  a  certain  book  entitled  "  The  ,"  and  in  preparing 

the  same  for  publication,  and  revising  and  correcting  the  proofs 
thereof. 


1  The  early  cases  seemed  to  hold  that  be  implied.    See,  as  to  the  rights  of 

a  stronger  case  is  required  to  raise  an  the  author  without  copyright,  opinion 

implied  promise  on  the  part  of  the  of  Lord  Campbell  in  Donaldsons  e. 

publisher  to  pay  for  the  services  of  Becket,  17  Pari.  Hist.  990;  Judgment 

the  author,  than  in  the  case  of  other  reported  in  4  Burr.  2408;  Thurlow, 

services;  and  that  the  furnishing  of  arg.    in    Tonson    v.    Collins,    1    W. 

articles  for  publication  at  the  request  Blackst.  806;  Yates,  arg.  Id.  888  (this 

of  the  publisher  is  not  of  itself  a  serv-  case  was  never  decided);  Beckford  c. 

Ice  for  which  a  promise  to  pay  will  Hood,  7  T.  R.  620,  and  see  627;  Chap- 
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186.  By  Proprietors  of  a  Newspaper,  for  Advertising. 


I.  That  the  plaintiff,  at  the  times  hereinafter  mentioned,  was  the 
proprietor  and   publisher  of  the  newspaper  known  as  ^'The 

,"  pnblished  in 

II.  That  on  or  about  the  day  of  ,  18  [oTy  if  there 
vaere  several  insertions^  between  the  day  of  ?  18  9  ^nd 
the  day  of  ,  18  ],  the  plaintiff  rendered  services  to 
the  defendant,  at  his  request,  in  publishing  in  said  newspaper  an 
advertisement  of  the  defendant  \may  briefly  state  its  nature"]. 

[Continue  as  in  Form  Wi^  paragraphs  JI  and  III,] 

186w  By  Advertising  Agent,  for  Services  and  Disbursements. 

I.  That  between  the  day  of  >  18  ,  and  the  day 
of  ,  18  ,  plaintiff  rendered  services  to  the  defendants, 
at  their  request,  in  causing  the  defendants'  advertisements  of  their 
business  to  be  inserted  in  the  following  named  newspapers  and 
periodicals :  [Barnes  of  papers j  or  annex  a/nd  refer  to  a  list], 

II.  That  plaintiff,  at  defendants'  request,  paid  out  for  such 
insertions  [and  incurred  liability  to  pay]  the  sum  of  dollars, 
the  amonnt  of  which  payments,  together  with  a  reasonable  sum 
for  said  services,  the  defendants  promised  to  pay  this  plaintiff.^ 

III.  That  such  services  were  reasonably  worth  the  sum  of 
dollars,  which  sum,  with  the  amount  of  said  disbursements, 

amounting  in  all  to  dollars,  became  due  and  payable  by 

defendants  to  plaintiff  on  the        day  of  9  18     ,  but  no  part 

thereof  has  been  paid  [except  the  sum  of  dollars]. 

Whkreforb  [etc,j  demand  of  jvdgment']. 

187.  By  an  Architect. 

As  in  Form  177,  inserting  at  the  *,  as  an  architect  in  forming 
and  drawing  plans,  and  making  estimates  for,  and  superintending 

pell  v.   Birdy,   14  Mees.  A  W.  808;  >  If  the  contract  ww  in  writing,  as 

Jeffreys  v.  Boosey,  80  Eng.  L.  ft  £.  is  usual  in  large  traasactions,  it  may 

a  1;  Wheaton  v.  Peters,  8  Pet.  511;  be  specially  pleaded. 
11  Curtis'  Decis.  228. 
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the  erection  of  a  dwelling-hoase  known  as  No.         ,  in 
street,  in  the  city  of 

188.  By  an  Attorney. 

I.  That  plaintiff  is  an  attorney  and  counselor  at  law,  now  and 
at  all  the  times  hereinafter  mentioned,  practicing  his  profession  as 
such  at 

II.  That  between  the  day  of  >  18     ,  and  the 

day  of  ,  18     ,  plaintiff  performed  professional 

services  for  said  defendant,  and  at  his  special  instance  and 
request  *  [briefly  state  services^  ds]  in  and  about  recovering  posses- 
sion of  certain  real  property  of  the  defendant  known  as,  etCy^ 
which  services  were  reasonably  worth  the  sum  of  dollars. 

III.  That  no  part  of  said  sum  has  been  paid,^  but  the  whole 
amount  thereof  is  now  due  and  owing  by  the  defendant  to  the 
plaintiff.* 

Wherefore  [etc^  dema/ad  of  judgment']. 

189.  The  Same,  under  Retainer  and  a  Modified  Setainer. 

I.  That  on  or  about  the  day  of  j  18  ,  the  defend- 
ants, who  were  then  stockholders  in  the  Company,  and 
who  felt  aggrieved  by  an  agreement  which  had  been  entered  into 
by  the  officers  of  said  corporation  with  two  other  corporations,  or 
alleged  corporations,  known  as  the  and  the  , 
retained  and  employed  the  plaintiff  to  take  proceedings  in  the  courts 
having  jurisdiction  of  the  subject  for  the  purpose  of  having  said 
agreement  set  aside  and  otherwise  establishing  the  rights  of  said 
defendants  as  such  stockholders. 

II.  That  thereupon  an  action   was  by  plaintiff   instituted   in 

1  A  complaint  which  fails  to  allege  for  a  bill  of  particulars.    Bums   v, 

a  previous  request  or  an  employment  Gushing,  99  Cal.  069  ;  81  Pac.   Rep. 

by  defendant,  shows  no  consideration  1184. 

which  will  support  a  promise  to  pay.  '  Interest  cannot  be  charged  on  an 

Bossford  O.Swift,    17   Misc.  (N.  V.)  unliquidated  demand.  Qallup  o.  Perue, 

149;  89  N.  Y.  Supp.  887.  10  Hun  (N.  Y.),  525;  Mygatt  f>,  Wil- 

'  A  general  characterization  of  the  cox,  45  N.  Y,  306. 

services   is   sufficient ;   if   defendant  ^  Not  strictly  necessary.    See  Ryois 

desires  more  particularity  he  may  ask  v.  Prior,  81  Mo.  App.  555. 
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defendants'  behalf  in  the  [Supreme]  Court  for  that  purpose,  and 
plaintiff  continued  the  prosecution  of  the  said  action  and  brought 
other  actions  in  the  [Circuit  Court  of  the  United  States,]  defended 
actions  and  proceedings  brought  to  obstruct  and  embarrass  the 
proceedings  of  these  defendants,  prepared  briefs  and  professional 
opinions,  attended  court,  argued  motions,  made  preparations  for 
trial,  expended  moneys  for  disbursements  and  rendered  other  pro- 
fessional services  to  said  defendants  as  attorney  and  counsel  down 
to  about  the        day  of  ^  1^    ;  that  at  said  last-mentioned 

time  the  defendants  had,  as  a  result  of  the  election  of  directors  of 
the  8aid  in  the  preceding  month  of  ,  secured  a 

board  friendly  to  tlie  claims  which  they  had  employed  the  plain- 
tiff to  assert,  and  proposed  to  plaintiff  to  terminate  his  employ- 
ment, and  did  terminate  the  same,  except  so  far  as  it  was  neces- 
sary for  the  plaintiff,  by  attending  to  the  proceedings  then  pend- 
ing, to  protect  the  rights  of  tlie  defendants. 

III.  That  the  said  services  were  reasonably  worth  the  sum  of 
dollars,  in  addition  to  the  disbursements,  which,  [including 

moneys  paid  to  associate  counsel  employed  in  the  said  proceed- 
ings] amounted  to  dollars. 

IV.  That  the  plaintiff  admits  certain  payments  on  account  of 
the  services  aforesaid,  but  claims  a  balance  dne  him  of 

dollars,  according  to  a  detailed  bill  of  the  charges  and 

credits  which  plaintiff  rendered  to  the  defendants  on  or  about  the 

day  of  ,  18    ,  a  copy  whereof  is  hereunto  annexed 

marked  "  A  "  and  made  part  hereof,^  together  with  interest  from 

that  date. 

V.  That  subsequently  to  the  rendering  of  said  bill  and  to  the 
qualified  termination  of  the  employment  of  plaintiff,  as  aforesaid, 
the  defendants  further  employed  the  plaintiff  to  protect  their 
interests  in  the  suits  then  pending,  so  far  as  should  be  necessary 
to  avert  any  adjudication  in  them  which  might  subject  the  defend- 
ants to  costs,  or  which  might  embarrass  proceedings  looking  to 
the  same  relief,  which  the  defendants  contemplated  that  the  said 
corporation,  the  ,  would  take,  and  which  it  since  has 
taken,  in  its  own  name ;  that  plaintiff  accordingly  did,  under 

*  See  note  to  preceding  form. 
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such  modified  omployment,  render  services  reasonably  worth  the 
sum  of  dollars,  of  whicli  a  detailed  statement  is  hereto 

annexed,  marked  ^^  B  "  and  made  a  part  hereof,  no  part  of  which 
sum  has  been  paid. 

Whebbfobe  [etc.j  demand  of  judgmefW]. 

190«  The  Same,  to  Beoover  from  Assignee  of  Client  the  Share  of 
Proceeds  of  Litigation  Agreed  on  for  his  Services. 

I.  That  the  plamtiS  at  the  times  hereinafter  mentioned  was 
and  is  an  attorney  and  counselor  at  law,  practicing  in  the  city 
of 

II.  That  on  or  about  the  day  of  ,  18  ,  at  said 
city,  he  was  retained  and  employed  by  one  H.  A.  U.,  who  was 
then  the  sole  surviving  partner  of  the  late  firm  of  J.  A.  U.  &  Son 
(which  firm  had  been  composed  of  J.  A.  U.  and  said  H.  A.  U., 
and  had  carried  on  business  as  stock  and  gold  brokers  in  said  city 
for  many  years),  to  collect  a  certain  claim  in  favor  of,  and  belong- 
ing to  said  late  firm  and  against  one  J.  J.  Z. ;  said  claim  being 
upon  an  account  on  the  books  of  said  firm  for  moneys  lent  and 
advanced  by  said  firm  to  said  Z.,  and  for  moneys  paid  out  by  them 
for  him,  at  his  request,  and  for  commissions  upon  the  purchase 
and  sale  of  stocks  and  gold  made  by  said  firm  for  his  account, 
said  claim  having  arisen  out  of  a  long  course  of  dealing  by  said 
firm  in  stocks  and  gold  as  the  brokers  of  said  Z.,  and  for  his 
account. 

III.  That  an  agreement  was  then  and  there  entered  into  by 
and  between  said  H.  A.  U.  and  this  plaintiff,  in  and  by  which, 
upon  the  considerations  therein  expressed,  the  said  U.  employed 
this  plaintiff  to  collect  among  others  the  said  claim  against  the 
said  Z.,  and  in  and  by  which,  among  other  things,  it  was  provided 
and  agreed  that  this  plaintiff,  for  his  services  in  endeavoring  to 
collect  said  claim  against  said  Z.,  should  have  [specify  aha/re']  of 
whatever  amount  of  money,  securities  or  property  should  be 
received  on  account  of  said  claim,  if  the  same  should  be  settled 
without  suit,  and  [specify  share']  of  whatever  amount  of  money, 
securities  or  property  should  be  collected,  or  in  any  way  be 
realized  or  received  (whether  on  settlement  or  without  settle- 
ment) on  account  of  said  claim,  if  said  claim  should  be  put  in  suit 
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eitlier  in  this  or  any  other  State  or  country  ;  the  said  U.  in  all 
cases  to  determine  whether  or  not  any  suit  should  be  brought  and 
who  should  be  the  attorney  therein  if  brought  outside  of  this 
State,  and  the  terms  and  mode  of  settlement  that  might  be  made 
of  any  such  claims. 

IV.  That  this  plaintiff  thereupon  put  forth  his  best  efforts  and 
perfornied  much  service  in  endeavoring  to  collect  said  claim 
against  said  Z.,  without  suit,  but  without  success. 

Y.  That  said  Z.  was  then  in  the  habit  of  spending  umch  time 
in  the  city  of  ,  and  also  in  the  State  of  ,  and  a 

choicei  of  tribunals,  namely,  of  this  State  and  ,  was  thus 

offered,  and  said  U.  determined  that  suit  should  be  brought  upon 
said  claim  in  the  Court  of  ,  by  M.  &  K.,  Esqrs.  of 

,  as  plaintiff's  attorneys  in  such  suit. 

VI.  That  suit  was  accordingly  brought  thereon  in  said  court 
by  said  attorneys  in  favor  of  said  H.  A.  U.,  as  survivor  of 
J.  A.  U.,  deceased,  as  plaintiff,  and  against  said  Z.,  as  defendant. 

VII.  That  said  Z.  appeared  by  attprney  therein  and  defended 
said  action,  and  the  same  was  referred  to  A.  D.,  £sq.,  as  sole 
'Referee. 

VIII.  That  many  hearings  were  had  therein  before  said 
referee,  both  in  ,  and  in  the  city  of  .  That  under 
and  in  accordance  with  said  agreement  a  great  amount  of  labor 
was  required  and  was  performed  by  this  plaintiff ;  a  large  item  of 
which  was  in  examining  the  books  of  said  firm  preparatory  to 
the  hearings  and  in  preparing  and  arranging  evidence,  which 
work  could  only  be  well  performed  by  a  lawyer  who  also  had  an 
acquaintance  with  the  business  of  stock  brokers  and  with  dealings 
between  them  and  their  customers,  and  with  their  mode  of  keep- 
ing accounts,  which  acquaintance  the  plaintiff  possessed,  and 
which  fact  was  one  of  the  reasons  which  led  to  the  making  of  the 
above-mentioned  agreement,  and  that  this  plaintiff  used  his  best 
endeavors  to  collect  said  claim  down  to  the  time  of  the  settlement 
hereof  as  hereinafter  set  forth. 

IX*  [Upon  information  and  belief]  That  in  or  about  the  month 
of  J  IS  ,  and  while  said  action  was  still  pending,  and  after  a 
great  namber  of  hearings  had  been  had  therein,  said  H.  A.  U. 

23 
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assigned  said  claim  and  suit  against  said  Z.  to  the  defendant 
herein.  And  that  such  assignment  was  made  as  collateral  secunrv 
to  a  pre-existing  indebtedness,  and  that  it  was  made  without  tiie 
knowledge  of  this  plaintiff. 

X.  And  that  afterwards  and  prior  to  5  18  ,  said  U.  made 
another  assignment  to  said  defendant  of  said  claim  and  suir 
against  said  Z.,  and  that  such  latter  assignment  was  absolute  in 
form,  and  that  the  same  was  made  without  the  knowledge  of  this 
plaintiff,  and  that  at  the  times  of  the  making  of  said  assignments 
to  the  defendant,  said  H.  A.  U.  and  said  late  firm  of  J.  A.  U.  & 
Son  were  insolvent,  and  that  such  insolvency  was  then  known  to 
the  defendant 

XI.  [Upon  information  and  belief]  That  at  the  time  of  said 
assignments,  and  each  of  them,  said  defendant  knew  that  this 
plaintifi[  had  been  employed  by  said  U.  as  attorney  and  counsel  to 
collect  said  claim  against  said  Z.,  and  had  notice  of  said  agree- 
ment under  which  this  plaintifiE  entered  upon  said  service,  and 
that  this  plaintiff  for  his  services  was  entitled  to  a  proportion  of 
the  amount  collected  upon  said  claim  by  action  or  otherwise,  and 
whether  consisting  of  money,  securities  or  property,  and  had 
notice  of  the  equities  in  favor  of  this  plaintiff  arising  out  of  said 
agreement  and  the  fact^  herein  stated. 

XIL  [Upon  information  and  belief]  That  after  said  suit  and 
claim  had  been  assigned  to  the  defendant  under  the  second  assign- 
ment thereof  above  mentioned,  and  while  the  trial  of  said  suit  was 
yet  in  progress  before  said  referee,  and  some  time  in  the  summer 
of  18  ,  the  said  suit  and  claim  were  compromised  and  settled 
with  the  consent  of  the  said  H.  A.  U.,  and  that  the  consideration 
of  such  compromise  and  settlement  was  the  payment  on  the  part 
of  said  Z.  of  the  referee's  fees  and  of  the  costs  and  charges  of  said 
M.  &  K.  in  said  suit,  and  the  transfer  and  delivery  on  the  part  of 
said  Z.  to  said  defendant  of  bonds  or  securities,  and  each  for 

the  payment  of  dollars,  and  each  of  the  date,  form  and  tenor 

following,  to  wit :  [copy  ofhond\  and  that  each  of  said  bonds  or 
securities  had  been,  at  or  about  the  date  thereof,  at  the  city  of 
,  duly  executed  under  the  hand  and  seal  of  the  said  S.  R. 
H.,  as  such  executrix  as  described  therein,  and  had  been  duly 
authenticated  by  a  certificate  indorsed  thereon  and  signed  by  the 
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trnstee  therein  named,  and  that  to  each  of  said  bonds  nine  coupons 
were  annexed,  for  the  payment  of  each  half  yearly  installment  of 
interest  on  said  bonds,  and  payable  respectively  on  i  IB    , 

and  on  every  day  of  and  in  the  years  18     ,18     , 

18  ,  and  18  ,  and  that  said  respective  coupons  had  been  also 
dnly  executed  by  said  executrix  at  the  same  time  with  said  bonds, 
and  that  said  bonds  so  authenticated  with  coupons  respectively  ^ 
annexed  thereto  as  aforesaid,  had  been  by  the  said  S.  B.  H.  as 
BQch  executrix  as  aforesaid,  prior  to  such  settlement,  transferred 
and  delivered  for  value,  and  that  on  such  settlement  the  said 
bonds  or  securities  with  nine  coupons  annexed  to  each  as  aforesaid, 
were  transferred  and  delivered  to  the  defendant,  and  tliat  each  of 
said  bonds,  with  said  nine  coupons  annexed  thereto  as  aforesaid, 
was  of  the  value  of  dollars  and  interest  thereon  from  , 

18    . 

XIII.  That  all  the  negotiations  for  such  settlement  were  made 
and  had  without  plaintiff's  knowledge,  and  that  he  was  not,  until 
a  long  time  after  such  settlement  was  made,  informed  of  the 
natnre  and  form  of  the  consideration  paid  thereon. 

XrV.  That  under  and  by  virtue  of  the  agreement  between 
said  U.  and  this  plaintiff  hereinbefore  mentioned,  this  plaintiff 
became  entitled  to  of  said  bonds  and  coupons. 

XV.  [Upon  information  and  belief]  That  before  said  defendant 
became  the  owner  of  any  of  said  bonds  and  coupons,  or  of 
any  interest  therein,  he,  said  defendant,  well  knew  of  said  2igree- 
ment  between  said  17.  and  this  plaintiff  and  of  this  plaintiff's  said 
interest  in  said  bonds  and  coupons,  and,  as  to  such  interest  to  this 
plaintiff  therein,  said  defendant  never  hecajne  b,  bona  Jide  holder 
for  value  of  said  bonds  and  coupons  or  any  of  them.  And  that, 
at  the  time  of  the  making  of  said  settlement,  said  H.  A.  U.  and 
Bbid  late  firm  of  J.  A.  U.  &  Son  were  insolvent,  and  that  such 
insolvency  was  then  known  to  said  defendant. 

XVI.  [Upon  information  and  belief]  That  after  said  bonds 
with  said  coupons  annexed  came  into  the  possession  of  said  defend- 
ant as  aforesaid,  and  prior  to  the  commencement  of  this  action,  a 
demand  was  made  of  said  defendant  on  behalf  of  this  plaintiff 
that  said  defendant  transfer  and  deliver  to  said  plaintiff  of 
said  bonds  with  said  coupons  annexed,  which  said  defendant 
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neglected  and  refused  to  do,  and  has  wholly  hitherto  neglectec^ 
and  refused  to  do. 

Wherefore  this  plaintiff  demands  judgment  against  said  defend- 
ant as  follows,  viz. : 

That  said  defendant  transfer  and  deliver  to  said  plaintiff  of  the 
said  bonds  and  coupons  annexed  thereto  as  aforesaid. 

That,  if  said  defendant  has  collected  any  of  said  coupons,  the 
plaintiff  recover  of  him  of  the  moneys  so   collected  with 

interest  thereon  from  the  time  of  the  receipt  of  such  moneys 
respectively  by  the  defendant. 

That,  if  said  defendant  has  disposed  of  said  bonds  and  coupons, 
so  as  to  be  unable  to  transfer  and  deliver  of  the  same  to  the 

plaintiff,  the  plaintiff  recover  of  the  defendant  the  value  of 
of  the  said  bonds  with  coupons  annexed,  viz. :  dollars, 

together  with  interest  thereon  from  ,18     . 

And  that  the  plaintiff  have  such  other  or  further  judgment, 
order  or  relief  as  to  the  court  shall  seem  equitable  and  just, 
besides  his  costs  in  this  action. 

191.  By  Attorneys  in  Action  to  Beoover  for  their  Services  and  to 

Establish  a  Lien  on  Olient's  J'udgment.^ 

[From  an  unreported  case  in  which  the  action  was  sustained.]' 

I.  That  at  all  the  times  hereinafter  set  forth  the  plaintiffs  were 
and  still  are  co-partners,  and  were  and  still  are  attorneys  and 
counselors  at  law,  practicing  and  doing  business  in  the  city  of 

,  under  the  firm  name  of  H.  &  B. 

II.  That  on  or  about  the  day  of  j  18  ,  the  above- 
named  defendant,  J.  B.,  by  the  service  of  a  summons  and  com- 
plaint, commenced  an  action  in  the  Court  of  county, 
as   plaintiff,   against   the   above-named   defendants,   R.   J.    A., 


>  A  complaint  by  an  attorney  to  en-  '  See,  as  to  the  right  to  Join  a  count 
force  or  recover  over  on  a  judgment  to  recover  upon  a  loan  with  another 
for  costs  he  has  obtained  for  his  client  count  to  enforce  an  equitable  lien 
and  on  which  he  has  a  lien  must  be  in  upon  specific  avails  of  real  estate 
his  own  name,  for  he  is  the  equitable  mortgaged  to  secure  the  loan  and  sub- 
owner.  Kipp  D.  Rapp,  2  How.  Pr.  sequently  sold,  Parmerter  o.  Baker, 
N.  S.  169;  7  N.  Y.  Civ.  Pro.  R.  885.  24  Abb.  N.  0.  (N.  Y.)  104. 
McAdam,  J. 
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K  A.  A.,  therein  described  as  E.  A.,  his  wife,  and  M.  A.,  as 
defendants,  in  which  action  the  then  plaintiff  prayed  judgment : 

1st.  That  a  certain  pretended  conveyance,  therein  referred  to 
from  said  K.  J.  A.  to  said  M.  A.,  be  set  aside  and  decreed  to  be 
fraudolent  and  void  as  against  the  said  plaintiff  therein,  the 
defendant,  J.  B.,  herein. 

2d.  That  said  defendant,  R.  J.  A.,  convey  to  said  plaintiff, 
J.  B.,  the  property  and  premises  Nos.  street,  in  this  city, 

by  full  covenant  warranty  deed,  as  by  a  certain  contract  referred 
to  in  said  action  required,  and  that  said  defendant,  E.  A.  A., 
be  decreed  to  join  in  said  deed,  or  execute  a  release  of  any  dower 
she  may  have  or  claim  therein. 

3d.  That  the  defendants  therein  be  enjoined  and  restrained 
from  conveying,  disposing  of,  or  in  any  manner  incumbering  or 
interfering  with  said  premises,  Nos.  street  aforesaid, 

and  certain  personal  property  referred  to  in  said  action,  or  the 
Tents,  income  and  profits  thereof,  or  of  the  business  therein  con- 
ducted, during  the  pendency  and  until  the  final  determination  of 
said  action. 

4th.  Tliat  said  defendants  account  to  said  plaintiff  therein,  for 
the  rents,  income  and  profits  of  said  property  and  premises  since 
the       day  of  ,  18    . 

5th.  That  the  defendant,  R.  J.  A.,  pay  the  plaintiff  therein  the 
sum  of  dollars  damages. 

6th.  That  a  receiver  of  said  property  and  premises  Nos. 

street,  be  appointed  to  receive  the  rents,  income  and  profits 
of  said  property  and  business  during  the  pendency  of  this  action. 

7th.  That  the  plaintiff  therein  may  have  such  other  and  further 
judgment,  order  or  relief  as  may  be  equitable  and  the  nature  of 
the  case  may  require,  with  costs  of  said  action. 

And  at  the  time  of  commencing  said  action  the  plaintiff  therein 
also  served  upon  said  defendants  therein  copies  of  a  preliminary 
injanction  obtained  in  said  action  and  an  order  to  show  cause 
granted  by  one  of  the  justices  of  said  Court,  returnable 

on  the        day  of  >  18    ,  why  said  preliminary  injunction 

fihoold  not  be  continued,  and  why  a  receiver  should  not  be 
appointed  of  the  said  property  before  referred  to,  and  of  the 
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rents,  issues  and  profits  arising  therefrom,  as  well  from  the 
business  there  and  then  carried  on. 

III.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  the  defendants,  R.  J.  A.,  E.  A.  A.  and  M.  A.,  jointly 
retained  and  employed  the  plaintiffs  herein  as  their  attorneys  and 
counsel  to  appear  for  them  and  answer  and  defend  said  action, 
and  to  appear  and  oppose  the  continuance  of  said  preliminary 
injunction,  and  to  appear  and  oppose  the  appointment  of  any 
receiver  of  said  property,  and  generally  as  their  attorneys  and 
counsel,  to  do  and  perform  any  and  all  acts,  and  to  take  all  steps 
necessary  and  proper  in  their  behalf,  and  for  their  benefit  and 
welfare  incident  to  successfully  defending  said  action. 

IV.  That  acting  under  such  retainer  and  employment  by  the 
defendants  aforesaid,  the  plaintiffs,  as  such  attorneys  and  counsel, 
between  the  day  of  ,  and  the  day  of  j  18  , 
appeared  for  said  defendants ;  prepared,  copied  and  interposed 
separate  answers  in  said  action  ;  prepared,  copied  and  interposed 
affidavits  of  themselves  and  different  parties  to  oppose  said  motions 
for  a  continuance  of  said  injunction  and  for  the  appointment  of 
said  receiver  ;  counselled  and  advised  said  defendants ;  prepared 
a  brief,  and  appeared  in  court,  and  argued  in  opposition  to  said 
motions,  and  prepared  and  copied  and  served  orders  incident 
thereto  and  incident  to  the  appointment  of  the  referee  hereinafter 
referred  to. 

V.  That  thereafter,  and  on  or  about  the  day  of  ?  18  , 
by  an  order  of  said  Court,  W.  P.  L.,  Esq.,  was  appointed 
referee  to  hear  and  determine  the  issues  in  said  action,  and  under 
such  appointment  said  referee  proceeded  to  and  did  hear  and 
determine  said  action. 

YI.  That  acting  under  such  retainer  and  employment  by  the 
defendants  aforesaid,  between  the        day  of  >  18    ,  and 

the        day  of  »  18     ,  the  plaintiffs,  as  such  attorneys  and 

counsel,  conferred  and  advised  with  said  defendants,  and  with 
numerous  other  persons  on  their  behalf,  and  made  preparations 
to  defend  said  action,  and  appeared  and  defended  said  action 
before  said  referee,  and  made  journeys  to  and  other  places 

in  the  State  of  and  elsewhere,  to  confer  with  and  advise 

said  defendants  and  in  search  of  evidence,  and   attended  and 
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inspected  the  premises  Nos.  street,  and  also  the  premises 

Ko6.  avenae,   incident  to   preparing  to   defend  said 

action,  and  prepared  and  served  all  the  necessary  su])poenas 
and  affidavits  and  other  documents  necessary  for  procuring  the 
attendance  of  witnesses  and  for  the  trial  of  said  action,  and 
appeared  and  made  motions  in  court,  and  obtained  an  order  to 
examine  Mrs.  B.,  and  made  other  journeys  to  different  pails  of  the 
city  of  New  York  to  confer  with  witnesses  in  order  to  have  them 
testify,  and  paid,  laid  out  and  expended  moneys  in  car  fares,  rail- 
way fares,  and  expenses  to  and  elsewhere,  and  in  procuring 
the  attendance  of  witnesses  and  documentary  evidence,  reviewed 
and  examined  the  entire  evidence  on  said  reference  as  well  as  doc- 
umentary, and  prepared  and  copied  long  briefs  and  points  on  said 
trial  and  in  support  of  a  motion  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  case,  and  attended  and  instructed  counsel 
to  assist  the  plaintiffs,  with  knowledge  and  consent  of  the  defend- 
ants, R.  J.  A.,  E.  A.  A.  and  M.  A.,  in  support  of  the  motion  to  dis- 
miss said  complaint  and  to  assist  them  during  a  portion  of  the  said 
trial. 

VII.  That  thereafter  and  after  several  extensions  of  time  had 
been  given,  the  said  referee,  on  or  about  the  day  of  , 
18  ,  reported,  among  other  things,  as  matter  of  law,  that  the 
plaintiff  therein  was  not  entitled  to  the  relief  demanded  in  his 
complaint,  and  that  the  defendants  therein  were  entitled  to  judg- 
ment in  their  favor  in  said  action,  with  costs. 

VIII.  That  thereafter  said  plaintiffs  herein,  acting  under  said 
retainer  and  employment,  made  a  motion  to  one  of  the  justices  of 
said  Court  for  an  order  for  an  extra  allowance  beyond  the 
ordinary  costs  in  such  action  ;  and  on  or  about  the  day  of  , 
18  ,  an  order  was  duly  entered  granting  and  awarding  an  extra 
allowance  in  said  action  of  dollars. 

IX.  That  thereafter  and  on  the  day  of  j  18  ,  sucli 
proceedings  in  said  action  were  had  that  judgment  was  duly 
entered  in  favor  of  said  defendants  therein,  as  aforesaid, 
adjudging  that  the  plaintiff  therein  was  not  entitled  to  the  relief 
demanded  in  the  complaint,  but  tliat  the  defendants  were  entitled 
to  judgment  in  their  favor  and  against  said  plaintiff  upon  all  the 
ifisues  in  said  action    and  awarding  judgment  accordingly,  and 
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vacating  the  injunction  granted  in  said  action  on  the  day  of 

,18    ,  and  adjudging  that  said  defendants  recover  of  the 
said  plaintiff  thereon  the  sum  of  dollars  as  and  for  their 

costs  and  extra  allowance  in  said  action,  and  not  otherwise. 

X.  The  said  judgment  now  remains  in  full  force  and  wholly 
unpaid. 

XI.  That  at  the  time  of  obtaining  the  aforesaid  preliminary 
injunction  the  plaintiff  in  said  action  made  and  executed  his 
undertaking  in  writing,  whereby,  pursuant  to  the  statute  in  such 
case  made  and  provided,  he  undertook  in  the  sum  of  dol- 
lars to  pay  to  the  defendants,  so  enjoined,  such  damages,  not 
exceeding  said  dollars,  as  they  may  sustain  by  reason  of  the 
said  injunction,  if  it  was  finally  decided  that  the  plaintiff  was  not 
entitled  thereto,  such  damages  to  be  ascertained  by  a  reference  or 
otherwise,  as  the  court  should  direct. 

XII.  That  it  was  finally  decided  that  the  plaintiff  was  not 
entitled  to  said  injunction,  and  thereafter  the  plaintiffs  herein, 
acting  under  said  retainer  and  employment,  and  on  or  alx>ut  the 

day  of  )  18     ,  procured  and  obtained  an  order  from 

the  said  Court  in  said  action,  referring  it  to  K.  M.  H.,  Esq., 

as  referee,  to  ascertain  and  assess  the  damages  sustained  by  said 
defendants  by  reason  of  said  injunction  order,  and  to  report  to  the 
court. 

XIII.  That  such  proceedings  were,  acting  under  said  retainer 
and  employment,  thereafter  had,  that  on  or  about  the  day 
of  9^8,  said  referee  made  his  report  to  said  court  and  in 
such  report  he  ascertained  and  assessed  the  damages  so  sustained 
at  the  sum  of  dollars,  and  that  said  referee  arrived  at  that 
conclusion  by  allowing  the  defendant*  for  counsel  fees  for  prep- 
aration for,  and  for  the  argument  of,  the  motion  to  dissolve  the 
injunction  in  said  action,  the  sum  of  dollars,  and  a  counsel 
fee  of  dollars  on  the  reference  before  said  referee  to  assess 
said  damages. 

XIV.  That  such  award  is  now  in  full  force,  and  such  damages 
as  assessed  are  wholly  unpaid. 

XV.  That  acting  under  said  retainer  and  employment,  and 
after  the  entry  of  judgment  referred  to  in  the  ninth  paragraph 
of  the  complaint,  execution  was  duly  issued  to  the  sheriff  of 
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connty,  where  said  judgment  debtors  then  resided,  commanding 
liim  to  collect  from  the  property  of  said  judgment  debtors  said 
sum  of  dollars  and  interest  thereon,  and  thereafter,  and  on 

or  about  the        day  of  j  18    ,  said  execution  was  returned 

wholly  unsatisfied,  and  thereafter  and  acting  under  said  retainer 
and  employment,  proceedings  supplemental  to  said  execution 
were  taken  against  said  B.  and  others,  and  diligent  endeavors  were 
made  by  these  plaintiffs  to  collect  said  judgment  but  without 
avail. 

XYI.  That  the  services  of  these  plaintiffs  under  said  retainer 
and  employment  are  reasonably  worth  dollars. 

XYII.  That  these  plaintiffs,  as  such  attorneys,  have  a  lien  on 
said  judgment  of  dollars ;  and  also  on  said  award  of  dollars 
and  claim  such  lien  thereon  as  and  for  their  fees  as  attorneys  in 
said  action  aforesaid,  and  as  and  for  the  reasonable  value  of  such 
services,  and  on  or  about  the        day  of  9  18     ,  said  plaintiff 

served  notice  of  such  lien  on  defendant  B. 

XVIII.  That  the  defendants,  R.  J.  A.,  E.  A.  A.  and  M.  A., 
claim  to  have  a  lien  on  said  judgment  and  in  said  award  of 
dollars,  and  on  or  about  the  day  of  »  18  ,  the  plaintiffs, 
on  their  information  and  belief,  charge  that  said  last-named 
defendants  caused  notice  to  be  served  on  the  defendant,  B.,  to  the 
effect  that  these  plaintiffs  had  no  authority  to  settle  said  judg- 
ment or  said  damages  of  dollars,  and  forbidding  said  B. 
paying  the  same  to  these  plaintiffs. 

XIX.  That  the  defendant,  B.,  has  or  claims  an  interest  in  said 
judgment  of  dollars,  and  in  said  award  of  dollars^  but 
no  personal  claim  is  made  against  him  herein. 

Wherefore  plaintiffs  pray : 

1.  That  they  have  judgment  against  the  defendants,  R.  J.  A., 
E.  A.  A.  and  M.  A.,  for  the  sum  of  dollars. 

2.  That  they  be  decreed  to  have  a  lien  on  said  judgment  of 

dollars,  and  on  the  sum  of  dollars  damages  awarded 

to  the  extent  of  said  dollars,  or  any  other  sum  found  due 

these  plaintiffs. 

3.  That  defendants,  R.  J.  A.,  E.  A.  A.  and  M.  A.,  be  decreed  to 

24 
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assign  to  these  plaintiffs  said  judgment  of  dollars  and  said 

award  of  dollars,  and  that  the  plaintiffs  have  such  other  and 

further  relief  as  may  be  equitable. 

4.  That  they  recover  their  costs  against  said  last-named 
defendants. 

192.  By  a  PhysiciaiL 

A%  in  Form  177,  continuing  from  *,  as  a  physician,  in  and 
about  the  treatment  of  defendant,  and  of  members  of  his  family, 
for  various  maladies  under  which  said  persons  respectively 
labored,  more  particularly  set  forth,  as  well  as  the  times  and  dates 
of  plaintiff's  visits,  in  Schedule  A  hereto  annexed  and  made  part 
hereof ;  and  for  divers  medicines  and  other  articles  provided  and 
administered  in  that  behalf  by  plaintiff,  for  defendant,  at  his 
request ;  continuing  as  in  preceding  Forms  177  cmd  178. 

193.  By  an  Undertaker. 

As  in  JBorm  177,  continuing  from  *,  as  an  undertaker,  in  and 
about  the  conducting  of  the  preparations  for  burial  and  the  burial 
of  defendant's  daughter,  M.  N.  {annex  and  refer  to  a  sched/ule 
and  contintie  as  in  previous  Forms  177  and  178]. 

194.  By  an  Auctioneer. 

As  in  Form,  177,  continuing  from  *,  as  an  auctioneer  and 
appraiser  in  and  about  selling  and  disposing  of,  and  endeavoring 
to  dispose  of,  by  auction  and  otherwise,  divers  [household]  goods, 
chattels,  and  effects,  for  defendant.  Continue  as  in  preceding 
F(yrms  177  and  178. 

196.  By  a  Dentist 

As  in  Form  177,  continuing  from  *,  as  a  dentist,  to  manufac- 
ture for  him,  said  defendant,  a  set  of  teeth.^  {Continv^e  as  in 
preceding  Formes  177  and  178.] 

>  This  is  Dot  a  contract  for  sale  of   Sherwood,  21  Hon  (N.  T.),  678. 
goods,   but   for   services.      Lefler   v. 
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106.  Against  Oorporation  for  Services  as  an  Officer. 

[From  Waiiamson  v.  Nat.  Elec.  Light  &  Power  Co.,  48  N.  Y. 
Super.  Ct.  541.]» 

L  [Allege  defendant  %  corporate  capacity  as  in  Forms  37,  etc.l 

II.  That  from  to  ,  plaintiff  held  the  office  of  secre- 
tary of  said  defendant,  and  discharged  all  the  duties  and  services 
appertaining  thereto. 

III.  That  the  salary  of  the  said  office,  during  all  said  times,  was 
dnlj  and  regularly  fixed  by  said  defendant  at  dollars  per 
year. 

IV.  That  by  reason  aforesaid  defendant  is  justly  indebted  to 
plaintiff  in  the  sum  of  dollars,  for  said  salary  and  services 
rendered  by  him  as  such  secretary  as  aforesaid,  which  sum  has 
been  duly  demanded,  but  the  same  has  not  been  paid,  nor  any 
part  thereof. 

Whebefobe  [etc,,  demamd  of  jvdgment']. 

107.  For  Private  Tuition. 

As  in  Form,  177,  substituting  at  the  *,  in  instructing  the  defend- 
ant's child  M.  N.  in  various  useful  branches  of  learning,  and  for 
books,  papers,  and  other  necessary  things  furnished  by  this  plain- 
tiff in  and  about  said  work,  at  the  like  request  [and  for  the  board, 
lodging,  and  other  necessaries  for  said  child,  provided  by  the 
plaintiff  during  said  time,  at  the  like  request],  continuvag  as  in 
said  form. 

19d.  Ck>mplaint  for  Services   and   Supplies   of  Keeper   of  Boarding 

SchooL 

I.  That  the  plaintiff  is  the  proprietor  and  manager  of  a  board- 
ing school  for  boys,  known  as  the  ,  situate  at  ,  in  the 
county  of            ,  and  State  of 

II.  That  on  or  about  the  day  of  >  18  ,  plaintiff  and 
defendant  entered  into  the  following  mutual  agreement,  to  wit : 


complaint   was  held  suffi-  correct  in  that  respect. 
dently  definite,  against  a  motion  to 
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(1)  That  plaintiff,  on  his  part,  should  f iirnish  at  the  school  afore- 
said, for  and  during  the  term  of  the  school  year  following  such 
date,  that  is,  from  ,  aforesaid,  to  18    ,  room,  board  and  tui- 

tion for  M.  N.,  a  minor  son  of  defendant,  and  (2)  That  defendant 
should  pay  plaintiff  therefor  dollars,  dollars  thereof 

on  such  day  of  >  18     ,  and  the  remaining         dollars 

thereof  on  the  day  of  9  18     ,  and  should  also  pay 

plaintiff  for  such  books  as  should  be  necessary  for  said  M.  N.  to 
enable  him  properly  to  take  advantage  of  the  tuition  so  to  be 
provided,  and  should  be  furnished  by  plaintiff. 

III.  That  pursuant  to  such  agreement  plaintiff  has  duly  fur- 
nished such  room,  board  and  tuition,  and  has  received  the  said  M. 
N.  at  the  said  school,  under  such  agreement.  [(??*,  That  plaintiff 
has  performed  all  the  conditions  on  his  part.] 

lY.  That  the  said  M.  ilT.  being  received  into  said  school  as 
aforesaid,  there  became  necessary  for  him  to  enable  him  properly 
to  take  advantage  of  the  tuition  so  provided,  certain  books,  viz.: 
one  of  the  value  of  dollars,  etc.,  all  of  which  said 

books,  plaintiff  thereupon,  and  before  the  commencement  of  this 
action,  furnished  him  in  accordance  with  such  agreement. 

Whekefore  [etc.,  demcmd  of  judgmeni\. 

199.  For  Board  and  Lodging.  ^ 

I.  That  between  the  day  of  >  18  ,  and  the  day 
of  ,  18  ,^  the  defendant  used  and  occupied,  as  his  lodgings, 
certain  furnished  rooms  in  the  dwelling-house  No.  street,  in 
the  city  of  ,  by  permission  of  the  plaintiff,  and  was  furnished 
by  the  plaintiff,  at  his  request,  with  food,  attendance,  and  other 
necessaries. 

II.  That  in  consideration  thereof,  the  defendant  promised  to 
pay  dollars  [w,  that  the  same  were  reasonably  worth  the 
sum  of  dollars]. 

III.  That  the  defendant  has  not  paid  the  same. 
Wherefore  \eic,^  demand  of  jitdgmenf]. 


>  Not  a  contract  for  an  interest  in  Wright  v,  Stavart,  29  L.  J.  (Q.  E) 
lands    within    Statute    of    Frauds.    161. 
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MO.  For  Stabling  and  Oare  of  Honea. 

As  in  Forra  199,  inserting  at  the  *,  the  plaintiff,  at  the  request 
of  the  defendant,  provided  for,  kept,  and  fed  th&  two  horses 
belonging  to  the  defendant. 

Hand  III  as  in  aa/id  forrrh, 

dOl.  For  Freight,  againat  CouMignxxt, 

As  in  Form  177,  substituting  at  the  *,  in  carrying  in  plaintiff's 
vessel,  the  ,  from  to  ,  [100  barrels  of  flour,  or, 

Bondrj  goods  and  merchandise,]  continuing  as  in  Forms  177  and 
178. 

902.  For  Freight,  againat  Oonsignee. 

As  in  Form  177,  substituting  at  the  *,  in  carrying  in  plain- 
tifPs  vessel,  the  ,  from  to  >  [100  barrels  of  flour, 

or,  sundry  goods  and  merchandise,]  which  were  consigned  to  the 
defendant,  and  by  plaintiff  delivered  to  him,  on  or  about  the 
day  of  >  18    ,  and  by  him  accepted.*    Continue  as  in  Forms 

177  and  178. 

908.  By  a  Parent,  for  Services  of  a  Minor  Child.* 

I.  That  one  M.  N.  rendered  services  to  the  defendant,  at  his 
request,  and  with  plaintiflPs  permission,  as  a  clerk  in  his  store  at 
,  from  ,  18     ,  until  ,  18     . 

>  Delivery  must  be  proYen  to  charge  1886)  4  Atl.  Rep.  703,  the  court  re- 

ooQsignee.     MoUer  v.  Touog,  6  El.  fused  to  sustain  a  father's  action  for 

&  Bl.  755.  the   compensation  for  the  services  of 

'  At  common  law  a  parent  is  entitled  his  minor  son  rendered  under  a  con- 
to  the  earnings  of  a  mvior  child,  in  the  tract  made  by  the  son  on  his  own  ac- 
absence  of  an  agreement,  express  or  count.  The  court  held  in  accordance 
impUed,  that  payment  may  be  made  with  a  New  York  case  (Armstrong  d. 
to  the  child;  an  action  for  his  services  McDonald,  10  Barb.  800),  that  it  was 
in  such  case  must  be  brought  hi  the  not  necessary  in  order  to  make  the 
name  of  the  parent.  Shute  9.  Dorr,  right  of  action  that  of  the  son,  and 
6  Wend.  (N.  Y.)  204.  See  also  Mc-  preclude  the  father  from  recovering. 
Coy  «.  Huffman,  8  Cow.  (N.  Y.)  84;  to  show  that  the  son  had  been  oroanci- 
Simpson  9.  Buck,  5  Lans.  (N.  Y.)  887.  pated,  and  that  the  employer  knew  of 

In  Atkins  v.  Sherbino,  (Yt.,  June»  the  fact;  but  it  was  sufficient  to  show 
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II.  That  such  services  were  reasonably  worth  dollars, 
[oTy  allege  price  agreed^  as  in  Form  177,  stating  ihe  promise  as  a 
promise  of  payment  toplm7Uiff\ 

III.  That  the  said  M.  K  is  the  son  of  the  plaintiff,  and  was 
then,  and  is  now,  under  twenty-one  years  of  age. 

IV.  That  no  part  of  the  3ame  has  been  paid. 
Wherefobe  [etc.,  demxx/nd  ofjudgmenf\. 

904.  For  Work,  and  Materials  Incidentally  FumiBhed.^ 

As  in  Form  177,  substituting  at  the  *,  in  ihere  indi-cate  hriefly 
the  nature  of  the  services^ — e.  g.y  printing  1,000  copies  of  a  book 
called  "  The  "],  and  that  the  plaintiff  then  and  there  fur- 

nished the  materials  necessary  in  the  said  work '  and  incident 
thereto,  upon  the  like  request. 

[Allege  agreed  price,  or  reasoncMe  valtie,  as  indicated  in  Form, 

177.] 

that  the  father  knew  of  the  contract  pass  to  the  sitter,  the  statute  might  be 

made  by  the  son  on  his  own  account  fatal  to  an  oral  contract  by  reason  of 

and  did  not  object.  the  amount  of  the  payment  agreed. 

Under  New  York  Domestic   Hela-  The  New  York  rule  is  to  inquire 

tions  Law  (L.  1896,  c.  272,  §  42),  pay-  whether  the  claimant's  skill  was  the 

ment  of  wages  to  the  minor  is  valid  thing  bargained  for;  if  so,  the  allega- 

unless  the  parent  or  guardian  notifies  tion  should  be  of  services  and  materials 

the  employer  in  writing  within  thirty  found,  and  not  of  sale.    Passaic  Mfg. 

days  after  the  commencement  of  the  Co.  «.  Hoffman,  8  Daly  (N.  Y.),  495; 

service  that  he  claims  such  wages.  Warren  Chem.  Co.  «.  Holbrook,  118 

1  The  theory  of  the  action  is,  that  the  N.  Y.  586.  598.    Different  views  pre- 

materials  furnished  were  merely  inci-  vail  in  some  other  States.    See  Tiede- 

dent  to  the  service  contracted  for.  man  on  Sales,  §  58. 

The  distinction  between  a  eantmet  of  Under  a  complaint  for  goods  sold, 

sale  and  one  for  services  in  production  etc.,  a  recovery  for  work  and  labor  in 

or  manufacture  is  important  by  reason  producing  them  cannot  be  had  against 

of  the  fact  that  the  provision  of  the  objection  unless  it  is  a  case  for  amend- 

Statute  of  Frauds  as  to  sales  does  not  ment.  Schrimpton  &  Sons  v.  Dworsky, 

apply  to  the  latter,  and  the  provision  21  N.  Y.  Supp.  461;  2  Misc.  123;  49 

as  to  contracts  by  their  terms  not  to  N.  Y.  State  Rep.  29.    Nor  under  such 

be  performed  within  one  year,  is  not  a  pleading  can    a  recovery  be  had 

likely  to  apply  to  the  former.    If  the  merely  upon  proof  of  materials  found 

contract  of  a  portrait    painter   were  by  him  and  used  in  services  rendered, 

deemed  a  contract  of  sale  because  the  CoUerell  v.  Appsey,  6  Taunt.  822. 

property  in  the  canvas  and  the  oils  and  '  Where  an  action  is  for  work  and 

pigments  thereon  must  sooner  or  later  materials  incidentally  furnished  in  the 
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d06.  The  Same,  on  an  Account. 

As  in  Form,  178,  inaerti/ng  at  the  *,  in  [here  indicate  briefly 
ihe  nature  of  the  services^  —  e.  jr.,  painting  the  defendant's  houee 
in  said  town,  or^  in  making  a  carriage  for  the  defendant,  or^  in 
repairing  the  machinery  in  the  mill  of  the  defendant  in  said 
town],  and  for  materials  famished  by  this  plaintiff  in  and  about 
said  work,  on  the  like  request  [annex  and  refer  to  schedule  of 
tuch  materials  as  vn  preceding  forms^  continuing  also  as  there 
9hown\ 

d06i  Another  Form  with  Another  Ckmnt  for  Damages  for  Breach  of 

Special  Ckmtract  for  Same  Services.^ 

I.  That  heretofore  and  between  the  day  of  j  18     , 

and  the        day  of  >  18     ,  plaintiff  performed  work,  labor 

and  services  for  the  defendant,  and,  at  his  request,  on  and 
about  building  a  tannery  on  the  premises  of  the  defendant  in  the 
town  of  ,  in  the  county  of  ,  which 

labor  and  services  were  reasonably  worth  the  sum  of 
dollars,  and  that  the  plaintiff  then  and  there  furnished  materials, 
and  paid,  laid  out  and  expended  money  for  the  defendant  at  his 
request  on  and  about  the  building  of  said  tannery,  to  the  amount 
of  at  least  dollars,  for  all  of  which  the  defendant  prom- 

ised to  pay  the  plaintiff. 

That  the  defendant,  although  often  requested  to  do  so,  has  wholly 
failed  to  pay  the  plaintiff  for  said  services  and  materials  so  as 
aforesaid  famished,  or  the  said  money  as  aforesaid  paid,  laid  out, 
and  expended,  or  any  part  thereof,  except  the  sum  of  about 
dollars,  paid  in  18  ,  and  there  remains  due  to  plaintiff 
for  such  work,  labor  and  service,  materials  furnished  and  money 
paid,  laid  out  and  expended,  as  aforesaid,  the  sum  of 
dollars,  with  interest  from 

performanceofBUchwcrk,  so  that  both  held  that  no  recovery  could  be  had 

items  go  to   constitute  but  a  single  under  the  second  count  for  the  value 

cr.useof  action,  this  should  be  made  to  of  property  received  under  the  con- 

apptAr.  tract    there    alleged,    such    contract 

'  From  complaint  in  Reed  v.  McCon-  being  i>vithin  the  Statute  of  Frauds 

oell,  133  N.  Y.  425,  where  the  court  and  unenforceable. 


( 
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II.  And  for  a  further  cause  of  action  this  plaintiff  states  that 
the  work,  labor  and  services  al>ove  mentioned  were  performed, 
materials  fuimished  and  the  moneys  were  paid,  laid  out  and 
expended  by  plaintiff  for  defendant  under  an  agreement  with 
said  defendant  that  when  said  tannery  was  completed  defendant 
would  take  the  plaintiff  in  as  an  equal  partner  with  defendant  in 
the  tannery  business  so  to  be  carried  on  in  the  said  tannery  ,  that 
after  the  completion  of  the  said  tannery  by  the  plaintiff,  the 
defendant  refused  to  take  the  plaintiff  in  as  said  partner,  although 
often  requested  so  to  do,  by  means  whereof  the  plaintiff  has  been 
damaged  to  the  sum  of  dollars. 

Wherefore  [etc.,  demand  of  judgment], 

207.  For  Imparting  Information  on  Bequest,  and  Breach  of  Agree- 
ment to  pay  in  Bonds. 

[Adapted  from  complaint  in  Winch  v.  Farmers'  Loan  &  Trust 
Co.,  11  Misc.  (N.  Y.)  390  ;  again,  12  id.  291.] 

• 

I.  That  at  the  city  of  ,  on  or  about  the         day  of 

,  18  ,  the  defendants,  for  a  valuable  consideration, 
entered  into  an  agreement  in  writing  with  plaintiff,  a  copy  of 
which  is  hereto  annexed  and  made  a  part  of  this  complaint, 
wherein  and  whereby  in  consideration  that  plaintiff  would  impart 
to  them  certain  valuable  information  requested  by  them,  defend- 
ants agreed  to  pay  to  plaintiff  bonds  of  the 
Company,  at  the  par  value  of  dollars,  as  soon  as  issued 
or  printed  by  the  said  company,  secured  by  a  trust  mortgage  on 
the  works  of  said  company. 

II.  That  thereupon  the  plaintiff  then  and  there  imparted  to 
the  said  defendants  the  said  information  requested  by  them,  and 
he  otherwise  duly  performed  all  the  conditions  of  said  agreement 
on  his  part. 

III.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  the  said  Company,  printed  and  issued  its  bonds, 
secured  by  a  first  mortgage  of  the  gas  works.  That  defendants 
and  each  of  them  has  failed  to  deliver  the  said  bonds,  or 
any  bonds  whatever,  after  due  demand  made  on  the  defendants 
and  each  of  tliem,  to  the  plaintiff's  damage                dollars. 

Wherefore  [etc,  demand  of  j^idginenf]. 
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208.  For  Extra  Work  done  in  Oourse  of  an  Employment. 

[Complaint  sustained  in  Searl  v.  Am.  Tobacco  Co.,  12  Misc. 
(N.  r.)  201.] 

I.  [Allege  the  character  of  employment  of  the  plaintiff^  by 
defendant  as  in  preceding  Forme  177,  etc^ 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  while  plaintiff  was  so  employed  by  defendant  and  attend- 
ing to  his  duties  [as  assistant  bookkeeper,]  he  was  requested  by 
defendant  to  do  and  did  do  certain  extra  work  in  addition  to  that 
for  which  by  his  said  contract  of  employment  he  was  regularly 
employed  to  do. 

III.  That  said  extra  work  consisted  of  \briejly  state  and  show 
its  charOfCter  to  he  outside  of  the  regular  duties  v/nder  the 
emptoymentj}  and  was  reasonably  worth  the  sum  of  dollars. 

lY.  That  no  part  of  said  sum  has  been  paid. 
Whbeefore  [ete.j  demand  of  judgment], 

209.  On  a  Special  Oontract,  Ck>mpletely  FulfUed  by  PlaintifEli 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  plaintiff 
and  defendant  entered  into  an  a^eement  in  writing,  wherein  and 


*  See  first  note  to  Form  177  at  the  the  contract  that  the  latter  might  have 
beginning  of  this  subdivision,  as  to  been  accepted  without  the  former, 
plaintiff's  right  to  declare  generally  Ihincan  v.  Com.  of  Miami,  10  Ind. 
without  referring  to  the  contract.    If  (Kerr)  154. 

the  plaintiff  has  a  claim  for  extra  It  was  held  at  common  law  that 
work  done  independently  of  the  writ-  where  a  contract  was  uncertain,  the 
ten  contract,  it  may  be  stated  as  a  sepa-  pleader  must  aid  it  by  alleging  what 
rate  cause  of  action  for  services  and  he  deemed  its  legal  effect.  Thus,  if  no 
materials,  etc.,  as  in  the  preceding  time  was  staled,  it  must  be  averred 
forms.  that  the  performance  was  to  be  in  a 

If  the  contract  is  set  forth  and  for-  reasonable  time,  or  upon  request.  Os- 
bids  extra  work  unless  expressly  borne  r.  Lawrence,  9  Wend.  (N.  Y.) 
authorized,  the  plaintiff,  to  recover  135,  and  see  Coonley  v.  Anderson,  1  Hill 
for  any  special  work  done,  should  (N.  Y.),  519.  But  under  the  Code  this 
aUege  either  a  special  employment,  or,  is  unnecessary,  for  that  which  the  law 
if  he  relies  on  the  defendant's  accept-  implies  upon  the  facts  need  not  be  al- 
cnce  of  it,  should  show  that  it  was  so  leged.  But  the  allegation  of  per- 
distinct  from  the  work  called  for  by  formance  must  meet  any  terms  which 

25 
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whereby  plaintiflf  agreed  {set  forth  svhatcmce  of  his  agreemenf] 
and  in  consideration  whereof  the  defendant  agreed  [set  forth  his 
agreement.]  [(?/•,  of  which  the  following  is  a  copy  —  copy  con- 
tract —  or^SL  copy  whereof  is  hereunto  annexed  marked  "  Schedule 
A  "  and  made  a  part  of  the  complaint.] 

II.  That  the  plaintiflf  has  duly  performed  all  the  conditions 
hereof  on  his  part.^ 

III.  That  on  or  about  the  day  of  >  18  ,  the  plaintiff 
demanded  of  the  defendant  payment  of  the  sum  of  dollars 
[being  the  last  installment]  in  said  contract  mentioned.^ 

IV.  That  no  part  of  the  same  has  been  paid  [except,  etc,]. 
Wherefore  [etc,y  dernand  of  Judgment], 

210.  The  Same,  where  the  Oontract  was  Fulfilled  by  an  Assignee. 

I.  [As  in  preceding  Form  209.] 

II.  That  thereafter  and  on  or  about  the  day  of  , 
said  M.  N.,  with  defendant's  consent,  duly  assigned  the  same,  and 

the  law  reads  into  the  contract.  Pope  the  plaintiff  does  not  aver  performance 
r.  Terre  Haute,  etc.,  Co.,  107  N.  Y.  61.  in  this  short  mode,  but  undertakes  to 
The  only  respect  in  which  the  contract  set  forth  the  facts  showing  perform- 
needs  to  be  aided  in  pleading  is  in  al-  ance,  he  must  aver  them  with  the 
leging  a  consideration,  where  this  is  certai^ity  required  by  the  rules  of 
not  sufficiently  expressed  or  implied  in  pleading  before  the  Code.  Hatch  r. 
the  contract.  Peet,  23  Barb.  (N.  Y.)  576.    If  the  con- 

*  This  is   a  sufficient  averment  of  tract  has  been  modified,  it  is  not  suf- 

performance  of  condition^  precedent,  ficient  to  use  the  above  allegation  of 

N.  Y.  Code  Civ.  Pro.  §  533;  Abb.  Br.  performance,    adding,    "except"  in 

on  PI.  §  183,  and  statutes  cited.  such  and  such  particulars,  setting  out 

In  an  action  on  a  contract  by  which  the  modifications.  In  such  case  the 
the  plaintiff  had  bound  himself  to  do  plaintiff  should  plead  the  modified  con- 
certain  acts,  and  to  procure  third  par-  tract.  Smith  t.  Brown,  17  Barb.  (N. 
ties  to  do  certain  acts,  he  may,  under  Y.)  431.  Sec  Form  212. 
§  533,  allege  performance  by  averring  Such  an  allegation  of  performance 
that  he  has  duly  performed,  etc. ,  on  is  not  sustained  by  proof  that  plaintiff 
his  part;  and  adding  that  those  on  has  been  excused  from  full  perform- 
whose  behalf  he  acted  have  also  per-  ance.  Hoslay  f>.  Black,  28  N.  Y.  438. 
formed,  is  unnecessary.  Rowland  n.  'Demand  need  not  be  averred  in 
Phalen,  1  Bosw.  (N.  Y.)  43.  such  an  action,  except  where  it  is  nec- 

This  short  method  of  pleading  per-  essary  to  charge  the  defendant  with 

formance  is  permissive  merely.  Where  interest. 
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all  his  rights  thereunder,  to  plaintiff,  who  thereupon  and  thereby 
assumed  the  completion  and  fulfillment  thereof. 

III.  That  up  to  the  time  of  said  assignment,  the  assignor  had 
duly  performed  all  the  conditions  of  the  contract  on  liis  part,  and 
that  since  said  assignment,  the  plaintiff  duly  performed  all  the 
conditions  thereof  on  his  part.^  ' 

[Continue  as  in  preceding  form,'] 

211.  F6r  Services  Bendered  on  Employxnexit  by  Supposed  Agent  who- 

had  no  such  Authority.* 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant,  acting  in  the  name  of  one  M.  N^.  and  ostensibly  as 
his  agent,  employed  and  requested  the  plaintiff  to  do  and  perform 
certain  services  as  an  architect  in  and  about  certain  plans  for  a 
proposed  building  to  be  used  and  occupied  by  the  said  M.  N., 
and  contracted  with  the  plaintiff  to  do  and  perform  said  service. 

II.  That  upon  such  employment,  the  defendant  represented 
and  warranted  to  the  plaintiff  that  he  was  duly  authorized  and 
empowered  by  said  M.  N.  to  so  employ  the  plaintiff. 

ni.  That  said  representations  and  warranty  were  not  in  fact 
true,  and  the  defendant  was  not  in  fact  authorized  to  so  employ 
said  plaintiff. 

lY.  That  relying  upon  said  representations  and  warranty,  and 
upon  said  supposed  authority,  the  plaintiff  duly  performed  said 
Bervices  between  ,  18    ,  and  ,  18 

V.  That  said  services  were  reasonably  worth  the  sum  of 
dollars. 

*  The  assigDee  may  allege  perform-  issue,  had  leave  to  amend  by  sub&ti- 

ance  by  saying  that  up  to  the  time  of  tuting  this  for  an  ordinary  complaint 

the  assignment  the  assignor  had  per-  for  services. 

formed,  on  his  part,  all  the  covenants  The  agent's  liability,  when  the  con- 

of  the  contract,  and  that  afterwards  tract  is  made  in  the  name  of  the  prin- 

the  plaintiff  fully  performed  the  con-  cipal,  rests  upon  an  implied  warranty 

ditJODS  imposed  by  the  contract  on  the  of  his  authority  to  make  it,  and  the 

usignoT.    Gal.    Steam   Nav.   Co.    a.  action  is  for  breach  of  the  warranty. 

Wright,  6  Cal.  358.  Andbews,  J.,  in  Baltzen  a.  Nicolay, 

*From  an  unreported  case  in  which  58  N.  Y.  467. 
plaintiff,  two  and  one-half  years  after 
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YI.  That  no  part  of  said  sam  has  been  paid,  ana  that  by  reason 
of  the  premises  plaintiff  has  been  damaged  in  the  sum  of 
dollars. 

Wherefore  {etc.y  deviand  of  Judgment], 

212.  On  a  Building  Contract,*  Subsequently  Modified,  with  Glaizn  for 

Extra  Work. 

First,  For  a  first  cause  of  action. 

I.  That  on  or  about  the  day  of  >  18  ,  the  plaintiff 
and  defendant,  under  their  hands  and  seals,  made  a  contract  in 
writing  [allege  its  terms  according  to  their  legal  effect^  or  incor- 
porate a  copy  into  the  pleading^  or^  amm>ex  and  refer  to  a  copy  — 
as  shown  in  Form  209.] 

II.  That  the  plaintiff  duly  performed  all  the  conditions  thereof 
on  his  part,'  except  *  that  at  the  request  of  the  defendant  [allege 

'  Plaintiff  is  DOt  bound,  as  a  matter  original  contract  alone.  Freeman  v, 
of  pleading,  to  declare  upon  the  Adams,  9  Johns.  (N.  Y.)  115;  Baldwin 
contract,  but  may  declare  generally  v.  Munn,  2  Wend.  (N.  Y.)  399;  Lang- 
(see  Form  177  and  notes)  for  the  work  worthy  v.  Smith,  Id.  687;  Phillips  v. 
performed  and  materials  furnished,  Rose,  8  Johns.  (N.  Y.)  892.  But  a 
and  on  the  trial  the  contract  may  be  mere  parol  extension  may  not  be  anal- 
used  to  determine  the  rights  of  the  teration  which  is  necessarily  material 
parties.  Hartley  v.  Murtha,  5  N.  Y.  to  the  cause  of  action.  Crane  v.  May- 
App.  Div.  408.  nard,  12  Wend.  (N.  Y.)  408.    If  a  new 

'  If  the  contract  provides  that  plain-  contract  was  substituted,  the  original 

tiff  shall  procure  an  architect's  certifi-  should  not  be  pleaded.    Chesbrough 

cate  before  defendant  shall  make  pay-  «.  N.  Y.  &  Erie  R,  R.  CJo.,  26  Barb, 

ment,  this  general  allegation  of  per-  (N.  Y.)  9. 

formancc  is  held   sufficient,   and    no       If  the  original  contract    has  been 

special  allegation  that  such  certificate  modified    or  extended,  we   conceive 

was  obtained  is  necessary.    Davis  v.  that  the  plaintiff  may  plead  in  either 

Badders,     95    Ala.   348;   Wilcox    v.  of  two  ways :    First,  he  may  set  forth 

Stephenson,  80  Fla.  377;  Qalbraith  v.  the  contract,  not  in  hcBC  verba,  as  origi- 

Chicago  Arch.    Iron    Works,  50  Bl.  nally  written,  but  according  to  legal 

App.  247;  Ray  t7.  Boteler,  40Mo.  App.  effect  cu  modijied,  and  then  aver  that 

213;  Weeks  v.  O'Brien,  141  N.  Y.  199.  he  "  has  duly  performed  all  the  oondi- 

An  allegation  that  the  building  was  tions  thereof  on  his  part ;"  or,  second, 

completed  according  to  the  terms  of  he  may  set  forth  a  copy  of  the  con- 

the  contract  is  not  sufficient.     Weeks  tract  as  written,  and  then  state  that  he 

V.  O'Brien,  supra,  has  duly  performed,  etc.,  all  the  con- 

'  After  a  contract  is  modified,  the  ditions  thereof  on  his  part,  except  that 

complaint    must   not   rest  upon  the  in  certain  points  it  was  subsequently 
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the  ctuyracter  of  the  modificaUon^  <h8\  he  covered  the  roof  of  the 
building  in  the  above  contract  mentioned  with  slate  instead  of 
shingles,  for  which  the  defendant  promised  to  pay  a  reasonable 
sam^  in  addition  to  the  price  named  in  said  contract ;  and  that  at 
the  like  request  he  omitted  to  put  blinds  upon  the  rear  of  the 
bailding,  on  the  agreement  with  the  defendant  that  a  reasonable 
deduction  should  be  made  from  the  price  named  in  said  contract 
for  such  omission ;  and  that  by  the  consent  of  the  defendant  the 
time  for  completing  said  work  was  extended  for  one  month  after 
the  day  named  in  said  contract,  to  wit,  to  the        day  of  , 

18  ,  on  which  day  the  whole  of  said  work  was  completed  by  the 
plaintiff. 

III.  That  the  sum  of  dollars  is  a  reasonable  payment  to 

be  made  in  addition  to  the  price  named  in  said  contract,  for  cov- 
ering said  roof  with  slate  instead  of  shingles. 

lY.  That  the  sum  of  dollars  is  a  reasonable  deduction  to 

be  made  from  the  price  named  in  said  contract  for  the  omission 
to  put  blinds  upon  said  building. 

y.  That  on  or  about  the        day  of  9 18    ,  payment  of 

the  sum  of  dollars,  being  the  balance  due  on  said  contract 

modified,  and  that  in  those  points  he  the  pleader  entitled  to  aver  in  this  way 

fulfiUed  it  according  to  the  modifica-  performance  of  all  the  conditions,  per- 

tiong.    But  it  is  not  safflcient  to  allege  formance  of  which  he  wishes  to  aver, 

that  the  plaintiff  has  fulfilled  aU  the  and  to  state  as  exceptions  those  condi- 

conditions  of  the  contract  in  every  re-  tions,  performance  of  which  he  does 

spect,  "  except  wherein  the  same  were  not  wish  to  aver,  together  with  his  ex - 

afterwards  waived  and  altered  by  the  cuse  for  non- performance  of  them, 

direction,  consent,  or  negligence  and  For  the  old  rules  for  averring  per- 

fault  of  the  defendant "  (but  without  formance  of  conditions  precedent,  see 

stating  what  the  modifications  were),  1  Chit.  PL  288  (ed.  1828);  Hatch  «.  Peet, 

and  that  the  plaintiff  had  performed  28  Barb.  (N.  T.)  575. 

the  contract  as  modified.     Smith  «.  Where  the  plaintiff  does  not  rely  on 

Brown,  17  Barb.  (N.  Y.)  481.    It  is  performance  of  a  condition  precedent, 

held,  that  where  the  pleader  does  not  but  on  facts  excusing    non-perform- 

adopt  the  method  of  averring  perform-  ance,    he    should    aver   the   excuse, 

ance  authorized  by  Code    Civ..  Pro.  stating  the  particular  circumstances 

g  533,  he  will  be  held  to  the  strictness  which  constitute  it. 

required  by  the  old  rules  of  pleading  *  If  the  promise  was  to  pay  a  certain 

performance  of  conditions.     Hatch  v.  sum  or  at  a  certain  rate,  state  the  sum 

Peet,  23  id.  575.     It  seems  to  be  a  fair  here,  and  omit  paragraph  III,  and  so 

construction  of  this  section  to  consider  of  the  next  averment. 
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after  making  sach  allowance  and  Buch  dednction,  was  duly 
demanded  of  the  defendant  by  the  plaintiff,  but  no  part  thereof 
has  been  paid  [except  the  sum  of,  etc,']. 

Second.  And  for  a  second  cause  of  action.^ 

I.  That  between  the  day  of  >  18     ,  and  the  day 

of  J  18     5  plaintiff  rendered  further  services  to  the  defend- 

ant at  his  request  in  [here  state  extra  work  done  and  materials 
furnished  therefor  as  in  previous  Jvnns]y  of  the  reasonable 
value  of  dollars,  of  which  no  part  has  been  paid. 

213.  The  Same,  Another  Form.* 

I.  That  on  or  about  the  day  of  9  18  ,  the  plaintiff 
and  the  defendant  entered  into  a  contract  in  writing  for  the  erec- 
tion of  a  new  building  as  a  dwelling-house  for  the  defendant,  at 

,  for  the  sum  of  dollars,  a  copy  of  which  con- 

tract is  annexed  to  this  complaint,  forming  part  thereof,  and 
marked  "  Schedule  A." 

II.  That  on  or  about  the  day  of  >  18  ,  the  plain- 
tiff and  the  defendant  entered  into  a  certain  other  contract  in 
writing  for  completing  and  finishing  all  the  joiners'  work,  carpen- 
ters' work,  painting  stairway  and  finishing  required  to  make  a 
complete  and  perfect  job  upon  the  same  building  above  referred 
to,  for  the  sum  of  dollars,  a  copy  of  which  contract 
is  annexed  to  this  complaint,  forming  part  thereof,  marked 
"  Schedule  B." 

>  Whether  extra  work  is  to  be  stated  use  Form  178  as  a  statement  of  the 
as  a  separate  cause  of  action  or  not.  cause  of  action, 
must  depend  upon  the  circumstances  *  From  an  unreported  precedent 
of  the  case.  If  it  was  done  as  a  con-  where  a  motion  to  compel  plaintiff  to 
sequence  of  a  modification  of  the  con-  state  these  claims  as  separate  causes 
tract,  it  is  to  be  treated  as  done  under  of  action  was  denied,  and  the  denial 
the  contract,  and  forming  one  cause  of  affirmed  at  General  Term.  It  would 
action  with  other  work  done  under  the  appear  from  the  pleading  alone,  that 
contract.  If  it  was  done  in  addition  each  contract  was  separate  and  dis- 
to,  but  independently  of  the  written  tinct  from  the  others;  it  is  probable, 
contract,  it  is  more  properly  to  be  however,  that  each  bore  such  relation 
treated  as  a  second  cause  of  action,  to  the  others  as  to  make  but  one  corn- 
based  upon  an  independent  verbal  plete  contract,  divided  into  several 
contract.  Where  the  extra  work  is  writings,  within  the  principle  stated  in 
matter  of  accoimt,  it  may  be  better  to  note  1  above. 
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in.  That  on  or  about  the        day  of  >  18    ,  the  plain- 

tiff and  the  defendant  entered  into  a  certain  other  contract  in 
writing,  for  building  a  stable  upon  eaid  premises,  for  the  sum  of 
dollars,  a  copy  of  which  contract  is  annexed  to  this  com- 
plaint forming  a  part  thereof,  marked  "  Schedule  C." 

IV.  That  between  the        day  of  ?  18     ,  and  the 

day  of  ,  18      ,  the  plaintiff  rendered  work,  labor  and 

services,  and  furnished  materials  to  the  defendant,  at  his  request 
in  and  about  certain  extra  work  over  and  above  the  work  pro- 
vided to  be  done  and  performed  in  and  by  said  several  contracts 
in  writing  of  the  value  and  amount  of  dollars.     That  a 

bill  of  particulars  of  said  extra  work  is  hereto  annexed,  marked 
"Schedule  D." 

V.  That  plaintiff  duly  performed  all  the  conditions  of  said  con- 
tracts on  his  part.^ 

YI.  That  the  defendant  has  paid  on  account  of  all  the  said 
contracts  and  extra  work  in  installments  from  time  to  time  the 
aggregate  sum  of  dollars,'  leaving  a  balance  now  justly 

dne  and  owing  upon  the  same  the  sum  of  dollars,  no  part 

whereof  has  been  paid. 

Wherefore  [etc.y  demand  of  judgmenf]. 

Votes  of  Becent  Oases  Involving  Questions  of  Pleading  in  Actions  for 
the  Value  of  Services  Rendered,  tlie  Agreed  Compensation,  and  for 
Damages  for  a  Wrongful  Discharge. 

California.-'YoMz  v.  Cogswell.  86  Cal.  542;  s.  c,  25  Pac.  Rep.  (W.  (A  com- 
plaint alleging  both  agreed  price  and  the  value  of  services  rendered,  regarded 
as  on  implied  contract,  and  the  evidence  of  the  value  of  the  services  admitted.) 
Bums  «.  Gushing,  96  Cal.  669;  s.  c,  81  Pkic.  Rep.  1124.  (In  an  action  for  legal 
services,  complaint  alleging  that  in  May  and  June,  1884,  the  defendant  retained 
plaintiff  in  certain  actions,  and  that  in  pursuance  of  such  retainer  plaintiff 
rendered  valuable  services  to  said  defendant  since  May  or  June,  1884,  up  to 

*  In  the  unreported  case  referred  to,  for  in  the  contract    See  preceding 

it  was  likewise    held    that    plaintiff  form  and  notes. 

should  not  be  required  to  substitute  *  It   was  also   held   that   plaintiff 

for  or  add  to  this  allegation  an  allega-  should  not  be  required  to  state  what 

tion  in  the  words  of  the  contract  that  payments  he  claimed  to  have    been 

the  work  had  been  done   and   the  made  upon  each  of  the  contracts  and 

architect's  certificate  given,  or  valua-  upon  any   extra   work.    No  opinion 

tkm  of  extra  work  done  as  provided  was,  however,  rendered. 
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January  219,  18d0 — is  not  demurrable  because  ambiguous;  defendant  should 
have  demanded  a  bill  of  |)articulars.)  lUinaU. —  Bean  v.  Elton,  44  HI.  App.  443. 
(Ifuder  the  common  counts  for  labor  done,  no  recovery  can  be  had  for  dam- 
ages for  breach  of  the  special  contract.)  Chicago,  etc.,  R.  Co.  «.  Johnson,  44 
111.  App.  224.  (The  agreed  compensation  may  be  shown  under  the  common 
counts.)  Stanhope  v.  School  Directors,  42  111.  App.  570.  (Where  by  statute 
public  school  teachers  are  required  to  have  a  certificate  of  qualifications  as  a 
condition  precedent  to  their  right  to  receive  any  portion  of  public  money,  the 
declaration  of  a  teacher  in  au  action  for  salary  must  allege  compliance  with 
such  condition,  and  it  is  not  enough  to  aver  generally,  that  the  teacher  is 
legally  or  lawfully  qualified.)  Mount  Hope  Cem.  Ass'n  v.  Weidenman,  189 
111.  67;  8.  c,  28  N.  £.  Rep.  834.  (Where  the  common  counts  have  been  filed, 
it  is  not  improper  to  allow  amendment  by  filing  a  special  count  founded  on 
breach  of  contract.)  Indiana. —  Brickey  «.  Irwin,  122  Ind.  51;  s.  c,  28  N.  E. 
Rep.  694.  (In  an  action  for  professional  services,  complaint  is  demurrable, 
if  it  contain  no  allegation  that  defendant  is  indebted  to  plaintiff,  or  that  the 
sum  she  promised  to  pay  is  due  and  unpaid.)  Puterbaugh  v.  Puterbaugh,  7 
Ind.  App.  280;  88  K.  E.  Rep.  808.  (Complaint  regarded  as  on  ^rtian^t/tn  m^ut^ 
which  alleged  that  defendant's  testator  agreed  to  provide  for  plaintiff  in  his 
will,  if  he  would  live  with  him,  that  deceased  failed  to  so  provide  for  him, 
and  that  plaintiff's  services  were  worth  $5,000.)  loioa. —  Wemli  v.  Collins,  87 
la.  548;  s.  c,  54  N.  W.  Rep.  865.  (Where  plaintiff  sues  on  express  contract  for 
services  rendered,  he  cannot  recover  on  qitantum  meruit.)  Maryland. — Fair- 
fax, etc.,  Manuf.  Co.  v.  Chambers,  75  Md.  604;  s.  c,  28  Atl.  Rep.  1024. 
(Under  the  common  counts,  plaintiff  may  give  evidence  of  value  of  services,, 
though  it  appears  that  the  services  were  performed  under  a  special  contract. 
In  such  a  case,  however,  it  is  the  usual  practice  to  Join  with  the  common 
counts  a  special  count  on  the  contract.)  MasMchtuetts. —  Paige  «.  Barrett,  151 
Mass.  67;  s.  c,  28  K.  E.  Rep.  725.  (In  an  action  for  wrongful  discharge,  it 
is  not  a  material  defect  for  the  declaration  to  conclude  "  wherefore,  defendants 
owe  him  *  *  *  the  amount  of  Ills  wages.")  Michigan, — Wyatt  «.  Her- 
ring, 90  Mich.  581;  s.  c,  51  N.  W.  Rep.  684.  (Where  there  are  both  the  com- 
mon counts  and  a  special  count  on  the  contract,  if  the  evidence  only  supports 
the  special  count,  and  fails  to  show  the  value  of  the  services,  recovery  cannot 
be  had  on  the  common  counts.)  JlfMn'Mtppt.— Gibson-Moore  Manuf.  Co.  f. 
Meek.  71  Miss.  614;  s.  c,  15  So.  Rep.  789.  (Under  the  new  procedure,  a 
declaration  alleging  that  plaintiff  hired  defendant  for  one  year  at  ten  dollars  a 
week  ;  that  without  any  fault  on  his  part  he  was  discharged;  and  that  defend- 
ant was  indebted  to  him  for  the  time  he  contracted  at  ten  dollars  a  week,  is 
sufllcient  as  against  demurrer,  or  after  verdict.)  Missouri, —  Glover  r.  Hen- 
derson, 120  Mo.  867;  s.  c,  25  S.  W.  Rep.  175.  (In  an  action  for  wrongful  dis- 
charge, petition  set  out  the  contract,  averred  a  wrongful  discharge,  and  the 
value  of  the  services  rendered.  Held,  that  the  action  was  for  quantum  meruit,, 
and  not  for  damages  for  breach  of  contract.)  Ryors  v.  Prior,  81  Mo.  App.  565. 
(In  an  action  for  attorney's  fees,  a  petition  which  sets  out  the  services  rendered, 
states  the  value,  and  charges  that  the  plaintiff  refused  to  pay,  is  not  open  to 
the  objection  that  it  does  not  allege  that  the  account  is  due.)  Nebraska, — 
Small  V.  Poffenbarger,  82  Neb.  284;  s.  c,  49  N.  W.  Rep.  887.    (Complaint 
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alleging  that  there  is  due  from  plaintiff  for  work  and  labor  done  and  per- 
formed by  defendant  at  plaintiff's  request  in  years  specified,  a  certain  sum  of 
money,  no  part  of  which  has  been  paid,  should  not  be  dismissed  for  failing  to 
state  a  cause  of  action,  though  it  does  not  state  the  value  of  the  services  or 
plaintiff's  promise  to  pay  therefor.)    Imhoff  v.  House,  86  Neb.  28;  s.  c,  58  N. 
W.  Rep.  1082.    (Where  complaint  in  an  action  for  services  seeks  to  recover 
on  quantum  meruit,  evidence  of  a  contract  for  a  fixed  amount  is  inadmissible. ) 
Sew  York. —  Meissnerv.  Brennan,  89  State  Rep.  448;  s.  c,  15  N.  Y.  Supp. 
671:  21  Civ.  Pro.  R.  86.    (An  allegation  of  the  value  of  the  services  ren- 
dered is  admitted,  if  not  denied,  but  if  the  agreed  compensation  and  value 
are  both  alleged,  the  action  will  be  regarded  as  on  the  express  contract,  and 
defendant  need  not  deny  the  allegation  as  to  value.)    Foley  v.  Mail  &  Exp. 
Pub.  Oo.,  8  Misc.  91;  s.  c,  28  N.  Y.  Supp.  778.    (Where  employment  was 
for  a  given  time,  if  services  were  satisfactory,  an  allegation  that  plaintiff  was 
discharged  **  without  any  reasonable  cause  whatever"  is  sufficient  on  demur- 
rer.)   Fold  V.  Kahn,  4  Misc.  600;  54  State  Rep.  184;  24  N.  Y.  Supp.  558.     (In 
an  action  for  the  agreed  compensation,  on  failure  to  prove  the  express  con- 
tract, defendant  cannot  recover  the  value  of  the  services  without  amendment.) 
American  Encaustic  Tiling  Co.  e.  Reich,  84  State  Rep.  64;  s.  c,  11  N.  Y. 
Snpp.  776;  affd.  in  85  State  Rep.  579;  12  N.  Y.  Supp.  927.    (Plaintiff  may 
cldm  both  the  agreed  compensation  and  the  value  of  his  services,  and  will  not 
be  required  to  elect  between  them  at  the  trial.)    Miller  v.  Schuman,  19  K.  Y. 
Supp.  213.    (Complaint  alleging  that  plaintiff  agreed  to  pay  defendants  for 
aenrioesiii  putting  them  in  communication  with  manufacturers,  "so  that" 
that  they  might  procure  agencies  for  the  manufacturer's  goods,  dismissed  for 
failing  to  allege  that  defendants  did  procure  the  agencies.)    Griffin  e.  Jackson, 
96  8ute  Rep.  110;  s.  c,  18  K.  Y.  Supp.  821.    (To  sustain  a  judgment  by  default 
in  the  Justice's  Court,  a  complaint  alleging  "  that  the  plaintiffs  are  indebted  to 
defendant  in  the  sum  of  $18.25,  being  for  balance  due  to  him  from  plaintiffs 
for  work  and  labor  done  and  performed  at  their  request,"  etc.,  sufficiently 
ibows  that  the  debt  was  payable.)    Tracy  «.  Tracy,  59  Hun,  1;  s.  c,  85  State 
Hep.  67;  12  N.  Y.  Supp.  665.    (In  an  action  for  services,  complaint  must 
allege  that  defendant  has  not  been  paid  for  his  services,  but  a  count  alleging 
that  "  plaintiff  is  indebted  to  this  defendant,"  followed  by  the  particulars  of 
the  indebtedness,  is  sufficient.)    North  Carolina.  — Stokes  v.  Taylor,  104  N.  C. 
894;  8.  c,  10  S.  E.  Rep.  566.    (Under  a  compUint  alleging  that  defendant  is 
indebted  to  plaintiff  for  $1,440  **  for  services  performed  as  a  clerk  in  defend- 
ant's store  at  $20  per  month,"  giving  period  of  employment,  plaintiff  may  prove 
services  either  under  special  contract  or  on  quajitum  meruit.)    S.  P.,  Roberts 
r.  P.  A.  Demens  Wood  Working  Co.,  Ill  N.  C.  432;  s.  c,  16  S.  E.  Rep.  415; 
Fulks  V.  Mack,  108  K.  C.  601;  s.  c,  18  S.  E.  Rep.  92.     South  Dakota.—  Busta 
r.  Wardall,  8  S.  D.  248;  s.  c,  52  N.  W.  Rep.  418.     (Complaint  alleging  that 
defendant  is  indebted  to  plaintiff  in  the  sum  of  $200  for  work  and  labor  per- 
formed by  him  for  defendant  during  the  year  1888,  at  defendant's  request,  far 
which  work  and  labor  said  defendant  agreed  to  pay  plaintiff  the  sum  of  $2)0, 
but  has  not  paid  said  sum  or  any  part  thereof,  is  sufficient  to  sustain  a  judg- 
ment by  default,  though  it  would  have  been  subject  to  a  motion  to  be  made 
Lore  definite  and  certain.)     Wisconsin, —  Beers  v,  Kuehu,  ti  Wis.  33;  s.  c,  54 

26 
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N.  W.  Rep.  109.  (Where  a  plaintiff  counts  on  the  express  contract  and  also 
for  the  reasonable  value  of  the  work,  but  blends  the  two  causes  of  action  by- 
asking  judgment  as  if  but  one  was  stated,  defendant  having  gone  to  trial  with- 
out objection,  and  the  evidence  as  to  the  express  contract  being  conflicting,  it 
is  error  to  charge  that  the  plaintiff  cannot  recover  on  a  quantum  meruit,) 
Waterman  v.  Waterman,  81  Wis.  17;  s.  c,  60  N.  W.  Rep.  668.  (Plaintiff  may 
count  on  both  quantum  meruit  and  express  contract.)  La  Ck)ursier  v.  Russell, 
83  Wis.  265;  s.  c,  52  N.  W.  Rep.  176.  (One  wrongfully  discharged  may  bring 
an  action  upon  the  contract  for  an  installment  of  wages  or  the  proportion 
thereof  due  at  the  time  of  the  discharge,  and  is  not  obliged  to  resort  to  a 
quantum  meruit.) 

In  Actions  upon  Building:  Contracts. 

Alabama.— D&vis  v.  Badders,  »6  Ala.  348;  s.  c,  10  So.  Rep.  422.  (No 
special  allegation  of  the  obtaining  of  the  architect's  certificate  is  necessary, 
where  it  is  alleged  that  plaintiffs  have  complied  with  all  the  provisions  of 
the  contract  on  their  part,  and  erected  the  building  according  to  the  contract.) 
Florida.—  Wilcox  v.  Stephenson,  80  Fla.  877;  s.  c,  11  So.  Rep.  659.  (Allega- 
tion in  the  short  form  of  the  performance  of  all  conditions  precedent  includes 
the  obtaining  of  architect's  certificate.)  lUinais. — Qalbrath  f>.  Chicago  Archi- 
tect. Iron  Works,  50  111.  App.  247.  (Where  everything  has  been  done, 
including  the  obtaining  of  the  architect's  certificate,  recovery  may  be  had 
under  the  conunon  counts.)  Missouri. —  Williams  9.  Chicago,  etc.,  Ry.  Co., 
112  Mo.  463;  s.  c,  20  S.  W.  Rep.  631.  (In  an  action  for  work  done  under  a 
contract  by  which  the  compensation  for  the  work  was  to  be  determined  by  an 
engineer's  measurements,  under  a  quantum  meruit,  plaintiff  can  show  that  the 
engineer  had  not  measured  the  work  according  to  the  contract.)  Ray  v. 
Boteler,  40  Mo.  App.  218.  (The  obtaining  of  architect's  certificate,  included 
in  averment  in  short  form  of  the  performance  of  all  conditions  precedent  by 
phiintiff.)  New  Tork.—WeelLB  v.  O'Brien,  141  N.  Y.  IW;  s.  c.  36  N.  E.  Rep. 
185.  (Where  an  architect's  certificate  is  a  condition  precedent  to  payment, 
builder's  complaint  must  allege  generally  or  specially  the  performance  of  that 
condition,  or  set  forth  facts  sufficient  to  excuse  it.  It  is  not  enough  to  allege 
that  the  building  was  completed  according  to  the  terms  of  the  contract.) 
Gillies  V.  Manhattan  Beach  Imp.  Co.,  78  Hun,  507;  s.  c,  26  N.  Y.  Supp.  881. 
(Where  the  contract  has  been  fully  completed,  builder  may  sue  on  a  quantum 
meruit.)  Logan  «.  Berkshire  Apartment  Ass'n,  18  N.  Y.  Supp.  164;  s.  c,  46 
State  Rep.  14.  (Details  of  contract  need  not  be  set  out;  it  is  sufficient  to 
allege  the  terms  generally,  and  upon  the  trial  prove  full  performance.) 
Elting  T.  Dayton,  67  Hun,  425;  s.  c,  51  State  Rep.  439;  22  N.  Y.  Supp.  154. 
(Though  complaint  allege  full  performance,  it  may  be  amended,  so  as  to  allege 
a  modification  or  waiver  of  a  stipulation,  in  order  to  conform  it  to  proof.) 
/'tfnn^^mnta.— Gillison  «>.  Wanamaker,  140  Pa.  St.  358;  s.  c,  21  Atl.  Rep. 
861.  (In  an  action  on  a  building  contract  by  which  payment  for  extra  work 
depended  upon  the  architect's  certificate  of  what  was  reasonable,  plaintiff  can- 
not recover  for  extra  work,  where  no  affidavit  of  defense  is  interposed,  if  his 
statement  of  claim  merely  alleges  that  after  the  work  was  done,  it  was 
examined  and  approved  by  the  architect.) 
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214.  TXpon  Withdrawal  of  a  Buit.^ 

I.  That  on  or  about  the  dav  of  ,  an  action  was 
pending  between  the  parties  to  this  action  in  the  Court 
of  this  State,  brought  by  the  plainti£E  to  recover  from  the  defend- 
ant the  sum  of  dollars,  for  money  which  the  plaintiff  had 
loaned  to  the  defendant.* 

II.  That  in  consideration  that  the  plaintiff  would  discontinue 
his  said  action,  and  would  accept  dollars  in  satisfaction 

'  In  pleading  a  contract  which  the  existence  of  a  writing  in  such  case  is 
Statute  of  Frauds  requires  to  be  in  matter  of  evidence;  it  is  not  one  of 
writing,  it  is  not  necessary  as  against  the  essential  pleadable  facts.  Marston 
demurrer  to  allege  the  facts  relied  on  v.  Swett,  66  N.  Y.  206;  Abb.  Brief  on 
to  take  the  case  out  of  the  statute.  It  PI.  §  167  and  cases  dted;  Erom  v, 
is  sufficient  to  allege  that  a  contract  Bantz,  68  Ind.  277. 
was  made.  Such  an  allegation  is  to  'A  complaint  on  a  promise  in  con- 
be  understood  as  intending  a  real  sideration  of  a  compromise,  should 
oontiact  —  something  which  the  law  show  that  there  was  some  shadow  of 
would  recognize  as  such,  and  not  re-  a  claim  (Dolcher  v.  Fry,  87  Barb.  [N. 
padiate  as  unenforceable.  It  is  held  Y.]  152);  though  it  need  not  show  that 
that  there  is  no  reason  for  departing,  the  plaintiff  had  a  valid  claim.  Palmer 
under  the  Code,  from  the  former  well-  v.  North,  85  id.  282. 
settled  rule  in  law  and  equity.    The 
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of  said  claim,  the  defendant  on  the  day  aforesaid  promised  to 
pay  the  plaintiff  the  sum  of  dollars  [on  the         day  of 

]• 

III.  That  the  plaintiff  accordingly,  and  in  consideration  of 
defendant's  said  promise,  did  discontinue  said  action,^  and  has  been 
and  is  ready  to  accept  said  sam  of  dollars  in  satisfaction 

of  said  claim. 

[Or,  III.  That  the  plaintiff  has  duly  performed  all  the  con- 
ditions thereof  on  his  part.] 

lY.  That  no  part  of  said  sum  has  been  paid  [except  the  sum 
of,  etc.], 

Whbbefore  [etc.y  demand  of  judg7aen{\, 
215.  The  Same,  for  Withdrawing  Opposition  to  the  Probate  of  a  Will. 


I.  That  heretofore  one  M.  N.  died,  leaving  him  surviving  A.  B., 
tliis  plaintiff,  one  of  his  heirs  at  law  \ot,  next  of  kin]. 

II.  That  after  his  death  the  defendant  [and  others]  produced 
and  propounded  for  probate,  in  the  Surrogate's  Court  of  the 
county  of  ,  an  instrument  purporting  to  be  the  last  will 
and  testament  of  said  M.  N.,  whereby  [a  part  of]  the  estate  to 
which  the  plaintiff  would  have  succeeded  if  said  M.  N.  had  died 
intestate  as  such  heir  at  law  and  next  of  kin,  was  devised  and 
bequeathed  to  the  defendant.' 

III.  Tliat  plaintiff  had  doubts  as  to  the  validity  of  said  devises 
and  bequests  \or,  of  the  execution  of  said  will,  or  hoihi\^  on  the 
ground  \hriefly  state],  and  that  the  plaintiff  threatened  to  oppose 
its  probate  on  that  account  [oTy  filed  objections  to  tlie  probate  of 
said  will  by  said  surrogate  upon  said  grounds].' 

TV.  That  in  consideration  that  the  plaintiff  would  withdraw 
all  opposition  to  the  probate  of  said  will,  the  defendant,  on  or 

^  It  must  also  aver  that  the  litigation  ton  0.  Gantwell,  108  N.  Y.  255;  Trua- 

was   discontinued    according  to   the  tees  of  Amherst  College  v.  Ritch,  91 

compromise.    Dolcher  c.  Fry,  87  Barh.  Hun  (N.  Y.),  509. 

(N.  Y.)  152.  <  It  need  not  be  alleged  that  the  will 

*  The  plaintiff  should  show  that  he  was  void.    A  substantial  right  to  op- 

would  have  derived  a  benefit  from  pose  it  is  enough.    Seaman  v.  Seaman, 

setting  aside  the  will.    Seaman  «.  Sea-  13   Wend.    (N.   Y.)  881;    Palmer    «. 

man,  12  Wend.  (N.  Y.)  381;  s.  p.,  Hor-  North,  85  Barb.  (N.  Y.)  282. 
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about  the        daj  of  ,  promised  that  he  would  pay  to  the 

plaintiff  the  sum  of  dollars  [on,  etc.']. 

V.  That  the  plaintiff  accordingly  withdrew  all  opposition  to 
the  probate  of  the  will,  and  it  was  thereupon  duly  admitted  to 
probate  by  said  surrogate. 

[Or J  V.  That  the  plaintiff  has  duly  performed  all  the  con- 
ditions thereof  on  his  part.] 

Yl.  That  no  part  of  said  sum  has  been  paid  [except  the  sum 
of,  etc.']. 

Wherefore  [etc.y  demand  of  Judgment]. 

216.  TTpon  a  PromiBe  Made  to  a  Third  Person  to  Pay  Money  to  the 

Plaintiflli 

I.  That  on  or  about  the  day  of  ,  one  M.  N. 
was,  and  now  is,  indebted  to  the  plaintiffs  in  the  sum  of 
dollars. 

II.  On  information  and  belief,  that  on  or  about  said  day,  the 
said  M.  N.,  was  the  holder  of  a  bill  of  exchange  [describing  {t]j 
and  indorsed  and  delivered  the  same  to  the  defendants,  in  considera- 
tion of  which  the  defendants  then  and  there  promised  M.  N.' 
that  they  would  endeavor  to  collect  the  same,  and  that  when  col- 
lected they  would  pay  over  the  sum  of  dollars  to  plain- 
tiffis  in  payment  of  said  indebtedness  of  said  M.  K.  to  the 
plaintiffs. 

III.  That  af terwai*ds,  and  on  or  about  the  day  of  , 
the  defendants  collected  and  received  tlie  amount  of  said  draft.^ 

IV.  That  no  part  of  the  same  has  been  j>aid  to  the  plaintiffs, 
although  payment  has  been  heretofore  demanded.^ 

Wherefore  [etc.y  demcmd  of  Judgment]. 

1  This  form  Ib  supported  by  Delaware  agreement  to  pay  mone j  to  A.  for  the 

A  Hudson  Canal  Co.  v.  Westchester  benefit  of  B.,  it  is  not  necessary  to 

County  Bank,  4  Den.  (N.  Y.)  1^.  .  aver  that  the  defendants  have  refused 

'Piomiae  to  plaintiff  need  not  be  to  paj  to  B.,  as  well  as  to  the  plaintiff. 

averred.    4  Den.  07,  supra.  If  a  delivery  to  the  former  is,  in  law, 

*  On  a  promise  to  pay  money  when  sufficient  to  satisfy  the  agreement,  it  is 

collected,  collection  is  condition  prece*  matter  of  defense  to  be  set  up  in  the 

dent,  and  must  be  averred.    Dodge  t.  answer.    Rowland  v.  Phalen,  1  Bosw. 

OoddingtOD,  8  Jdma  (N.  T.)  146.  (N.  Y.)  48. 

*la  an  action  for  a  breach  of  an 
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217.  On  a  Promifle  to  Pay  for  the  Surrender  of  a  Lease.' 

I.  That  at  the  times  hereinafter  mentioned,  the  plaintiff  had  a 
lease  of  premises  known  as  ,  in  the  town  of 

for  a  cerra  commencing  on  the  day  of  5  18     ,  and 

ending  on   the  day  of  j  18     ,  under  which    he 

was  entitled  to  the  possession  and  occupation  of  said  house  and  lot. 

II.  That  on  or  about  the  day  of  the  defendant, 
[who  was  then  the  owner  of  —  or^  who  had  theretofore  purchased 
the  reversion  of  said  premises,  subject  to  the  unexpired  term  of 
the  lease],  promised  the  plaintiff  that  in  consideration  that  he,  the 
plaintiff,  would  surrender  to  the  defendant  the  unexpired  terra 
and  the  possession  of  said  premises,  he  would  pay  the  plaintiff 
the  sum  of                dollars  [on,  etc^. 

III.  That  the  plaintiff  thereupon  accordingly  surrendered  the 
unexpired  term  and  the  possession  thereof  to  the  defendant. 

[<?r.  III.  That  the  plaintiff  duly  performed  all  the  conditions 
thereof  on  his  part.] 

lY.  That  no  part  of  said  sum  has  been  paid  [except  the  sum 
of,  etc^^. 

Wherefore  \etc,^  demcmd  of  jurdgmenf], 

218.  For  tlie  Unpaid  Consideration  Money  of  a  Oonveyanoe.* 

I.  That  on  or  about  the  day  of  9  18  ,  this  plaintiff 
sold  and  conveyed  to  the  defendant,  at  his  request,  certain  prem- 
ises in  the  town  of  ,  known  and  described  as  follows : 
[designate  ths premises]} 

II.  That  the  defendant  agreed  to  pay  plaintiff  therefor  the  sum 
of  dollars,  on  the        day  of  ,  18     . 

*  This  form  is  supported  by  Ambler  [N.  Y.]    101);    notwithstanding    the 

V.  Owen.  19  Barb.  (N.  Y.)  145.  deed  contains  a  receipt  for  the  cod- 

^  Assumpsit  will  lie  for  the  consid-  sideration.      Shephard    v.    Little,    14 

eration  of  an  agreement  to  sell  land  Johns.  (N.  Y.)  210;  Bowen  «.  Bell,  20 

which  has  been  performed  on  plain-  id.  838;  Thomas  «.  Dickinson,  12  N. 

tiff's  part  by  the  delivery  of  the  deed,  Y.  864. 

although  there  was  no  valid  contract  '  A  description  sufficient  to  identify 

therefor  under  the  Statute  of  Frauds  the  premises  is  necessary  to  give  the 

(Thomas   v.    Dickinson,    12    N.    Y.  complaint  the   requisite  definiteness 

364;  Ely  V.  McKnight,  80  How.  Pr.  and  certainty. 
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III.  That  no  part  of  the  same  has  been  paid  [except  the  sum 

of,  etc.] 

Wherefore  [etc.j  demand  of  judgmenf]. 


210.  On  an  Express  Promise,  in  Consideration  of  a  Precedent  Deljt.* 

I.  That  on  or  about  the  day  of  9 13  9  the  defendant, 
who  was  then  indebted  to  the  plaintiff  in  the  sum  of  dollars 
for  \here  state  concisely  the  consideration,  e.  g.y  goods  theretofore 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  at  his 
request],  in  consideration  thereof  promised  the  plaintiff  that  he 
would  pay  him  said  sum  on  the  day  of  [oTy  on  demand, 
or  otherwise,  as  the  case  may  ^]. 

II.  That  no  part  thereof  has  been  paid  [except  the  sum  of, 

etc.]. 

Wherefore  [etc.j  demand  of  judgment\. 

820.  On  a  Debt  Barred  by  the  Statute  of  Limitations,  or  a  Discharge, 

and  Beyived  by  a  New  Promise.' 

[Plead  the  original  cause  of  action  as  in  other  cases,  amd 
continue,'] 

*  This  form  is  supported  bj  Harlem  the  new  promise  or  acknowledgment 

Canal  Co.  v.  Spear,  2  Hall  (N.  T.),  510.  may  be  given  in  evidence  to  avoid  it, 

Ao  action   based  directly  upon  the  without  being  alleged  in  the  pleadings 

debt  itself  is    preferable  and    more  (Esselstyn  v.  Weeks,  12  N.  Y.  686;  2 

usually  chosen.  Abb.  Pr.   [N.  Y.]  272;  aflfg.  2  E.  D. 

'This  form  should  not  be  used  with-  Smith,    116;   Clark   v.  Atkinson,  Id. 

out  consideration,  for   its   propriety  112;  Sands  v.  St.  John,  23  How.  Pr. 

tunis  upon  diverse  provisions  of  dif-  [N.  Y.]  140),  and  it  was  the  rule  at 

ferent  Codes  and  unsettled  questions,  common  law  that  the  action  might  be 

There  is  much  conflict  in  the  author-  on  the  original  demand,   and  if  the 

iUes  as  to  the  proper  mode  of  pleading  Statute  of  Limitations  were  interposed 

a  debt  which  has  been  barred  by  the  the  defendant  might  set  up  the  new 

Statute  of  Limitations,  or  by  a  dis-  promise  by  replication;  and  the  same 

charge  in  insolvency  or  bankruptcy,  rule  applied  in  the  case  ofa  debt  revived 

It  is  settled  in  New  York  that  in  an  by  a  new  promise  after  a  discharge  in 

action  under  the  Code  upon  a  demand  bankruptcy  or  insolvency.    Hopkins 

which,  but  for  a  new  promise,  would  v.  Ward,  67  Barb.  (N.  Y.)452;  Shippey 

be  barred  by  the  Statute  of  Limita-  v.  Henderson,  14  Johns.  (N.  Y.)  178; 

tions,  the  complaint  may  be  upon  the  Depuy  v.  Swart,  3  Wend.  (N.  Y.)  185; 

original  demand;  and  if  the  Statute  of  Fitzgemld  r.  Alexander,  19  id.   402; 

Dmltations  is  interposed  as  a  defense,  and  see  McNair  v  Gilbert,  8  id.  844. 
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II.  That  tliereafter  on  or  about  the  day  of  ,*  in  con- 
sideration of  the  foregoing  facts,  the  defendant  promised'  to  the 
plaintiff  that  he  would  pay  such  indebtedness. 

III.  That  no  part  of  the  same  has  been  paid  [except  the  sum 
of,  etc.]. 

Wheebfoee  [eto.j  demand  of  jydgmen{\. 

In  California  it  is  held  that  where  a  The  only  cause  of  action  alleged  in  the 

demand,    harred  by  the    Statute   of  complaint,  viz.,  the  note,  is  in  such  case 

Limitations  or  by  a  discharge  in  in-  disproved  in  its  entire  scope  and  mean- 

aolvency,  is  revived  by  a  new  promise,  ing  by  the  release.    Proof  of  the  oew 

a  new  contract  is  made,  whereof  the  promise  would  substitute  a  new  cause 

original  contract,  is  the  considenition;  of  action,  which  the  defendant  had  not 

hence  the  action  must  be  upon  the  been  required  to  answer,  and  to  which 

now  promise.    Chabot  r>.  Tucker,  89  the  defense  in  his  answer  was  not  at 

Cal.  438.  all  directed. 

In  Ohio  the   rule  seems  to  be  that  This  question  will  be  much  simpli- 

where  a  new  promise  or  acknowledg-  fied  by  a  more  exact  use  of  the  term 

ment  has  been  made,  the  plaintiff  may  "  cause  of  action."    It  may  be  urged 

state  the  demand  barred,  as  a  consid-  with  reason  that  where  an  indebtedness 

eration  of  the  new  promise,  and  allege  against  which  the  statute  has  run  or 

the  new  promise  in  writing?  as  the  which  has  been  released  in  any  way  so 

cause  of  action.     Sturges  ti.  Burton,  8  as  to  leave  a  debt  of  imperfect  obliga- 

Ohio  St.  215.  tion  which  the  law  will  not  enforce,  but 

In  Iowa  the  new  promise  must  be  which  is  a  sufficient  consideration  for 

alleged.    See  12  Iowa,  294.  the  new  promise,  and  a  new  promise  is 

But  in  the  case  of  a  toluntarp  re-  thereupon  made,  the  original  debt  and 

lecue  and  a  subsequent  new  promise  the   new  promise   are   not   separate 

reviving  the  debt  it  was  held  in  Stearns  causes  of  action.     The  plaintiff  haa 

9.  Tappin,  6  Duer  (N.  Y.),  294,  that  not  two  causes  of  action;  there  is  but 

the  action  must  be  upon  the  new  prom-  one.     He  has  two  sets  of  facts,  either 

ise,  and  that  a  variance  between  the  of  which  might  perhaps  support  his 

allegation  of  a  subsisting  note,  as  a  action;    but  averring  both  classes  of 

cause  of  action,  and  the  evidence  of  a  facts,  like  assigning  two  breaches  of  a 

new  promise  to  pay  a  note  which  has  bond,  only  states  a  single  cause  of 

been  extinguished  by  a  release,  cannot  action.      Alleging  both  the  original 

properly  be  disregarded  on  the  trial,  debt  and  the  new  promise  may  make 

^  In  pleading  a  subsequent  promise,  ^  Where  a  promise  to  pay  a  debt  is 

in  order  to  avoid  the  Statute  of  Limi-  relied  on  to  take  a  case  out  of   the 

tations,  it  is  necessary  to  aver  defi-  Statute  of  Limitations,  it  is  not  necea- 

nitely  the  time  of  such  promise;  a  sary,  in  pleading,  to  allege  that  it -was 

general  averment  of  repeated  acknowl-  in    writing,    signed    by   the    party. 

edgments      amounts      to     nothing.  Lynch  d.  Musgrave,  Hayes  A  Jones, 

Bloodgood  T.  Bruen,   8   N.   Y.   862;  821. 
reversing  s.  c,  4  Sandf.  427. 
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221.  On  a  Boyalty  Agreement.' 

I.  That  plaintiff  and  defendants  were,  prior  to  the        day  of 

,18  ,  the  owners  of  a  certain  patented  invention 
known  as  [stating  character  of  mventioii] ;  that  plaintiff  was 
the  owner  of  an  undivided  one-half  of  said  invention,  and  defend- 
ants were  the  owners  of  the  remainder. 

II.  That  the  said  defendants  being  desirous  of  a  more  exclu- 
sive use  and  control  of  said  invention,  agreed  with  this  plaintiff 
in  consideration  that  this  plaintiff  would  not  use  or  license  other 
parties  to  use  said  invention,  the  said  defendants  would  manufac- 
ture [stoves]  with  said  invention  attached,  and  would  pay  to  this 
plaintiff  the  sum  of  fifty  cents  for  each  [stove]  so  manufactured 
and  sold  by  them. 

III.  That  up  to  and  prior  to  the  day  of  ,  18  , 
said  defendants  did  manufacture  and  sell  [stoves]  under  said 
agreement,  to  the  number  of                    ,  and  for  that  period  did 

•  pay  to  this  plaintiff  the  sum  of  dollars. 

IV.  That  since  the  said  day  pf  >  IS  j  awd  up  to 
the  day  of  >  1^  9  s&^d  defendants  manufactured  and 
sold  [stoves]  so  made  and  under  said  agreement  to  the  number  of 

,  whereby  the  said  defendants  became  liable  to  pay  to 
this  plaintiff  the  sum  of  dollars ;  that  during  the  period 

last  aforesaid,  the  said  defendants  have  paid  to  this  plaintiff  cer- 
tain sums  of  money  the  amount  of  which  this  plaintiff  is  unable 
to  state,  but  does  not  exceed  the  sum  of  dollars. 

[V.  That  the  plaintiff  has  purchased  of  defendants  one  heater 
range  at  the  price  of  dollars,  and  the  said  plaintiff  desires 

to  credit  to  the  said  defendants  the  said  amount.] 

a  double  issue,  but  it  does  not  make  a  ing  a   note,  went  on    to   state  that 

double   cause  of  action.    The    Code  defendant  having  afterwards  obtained 

does  not  disallow  double  issues.  a   discharge   in     insolvency,    subse- 

The  above  form  is  not  sanctioned  quently  made  a  new  promise,  it  was 

by  authorities,  for  all  cases;  but  upon  held  that  the  new  promise  should  be 

any  view  perhaps  it  might  be  sustained  deemed  the  cause  of  action,  and  the 

on  demurrer,    even    in   those  States  note  merely  inducement, 

where  it  is  held  uecessiiry  to  rely  on  It  may  be  obnoxious  in  New  York 

the  new  promise.    In  Smith  v.  Rich-  to  a  motion  to  strike  out. 

mond,  15  Cal.   501,  where  the  com-  ^  The  precedent   is   adapted    from 

plaint  framed  in  this  way  after  alleg-  Marston  v.  Swett,  66  N.  Y.  206. 
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YI.  That  the  defendants  refuse  to  pay  the  balance  to  this 
plaintiff,  though  often  requested. 

Wherbfobr  [etc.j  demcmd  qf  jt^dgmenf]. 


222.  On  Promifle  to  Pay  Share  of  Net  Profits  f6r  Aarignment  of 

Patent. 

[Sustained  in  Dalzell  v.  Fahys  Watch  Case  Co.,  138  N.  Y.  285.] 

I.  Tliat  heretofore  there  were  issued,  in  due  form  of  law,  unto 
this  plaintiff  by  the  United  States  of  America  five  several  letters 
patent,  as  follows :  [Specifying  them  hy  numhera  and  date  of 
issue,']  And  being  the  same  letters  patent  mentioned  in  the  con- 
tract duly  made,  executed  and  delivered  interchangeably  between 
the  parties  hereto,  a  copy  of  said  agreement  being  hereunto 
annexed  and  made  a  part  hereof. 

II.  That  thereafter  and  under  and  by  virtue  of  said  annexed 
contract  in  t^hat  behalf,  this  plaintiff  did,  on  or  about  the  day 
of  J 18  ,  duly  assign,  transfer  and  set  over  unto  the  defendant^ 
or  for  its  use,  and  at  its  request,  the  letters  patent  aforesaid. 

III.  That  thereafter  and  ever  since,  the  defendant,  as  plaintiff 
is  informed,  verily  believes  and  alleges,  has  manufactured  and 
9old  under  said  letters  patent  and  contract,  upwards  of 

of  the  commodities  thereby  covered  and  referred  to,  and  tliat  after 
all  the  deductions  authorized  by  said  agreement  from  the  proceeds 
of  such  sales,  there  remains  received  by  defendant  and  being  net 
profits,  the  sum  of  at  least  dollars. 

IV.  That  plaintiff  has  duly  and  fully  done  and  performed  all 
the  matters  and  things  by  him  to  be  done  and  performed  under 
said  contract  on  his  part,  and  has  from  said  defendant  demanded 
his  said  moiety  of  net  profits  thereunder,  but  the  defendant  has 
refused  to  pay  over  said  moiety  or  account  therefor,  to  plainti£P& 
damage  dollars. 

Whebefobe  [etc.^  demand  of  jvdgmeni]. 
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838i  Ckmiplaint  on  Stipulation  to  Befund  Money  Deposited  to  Stay 

Execution. 

[SoBtained  in  Yalentiiie  v.  Central  Kat.  Bank,  10  Abb.  K.  C. 
(N.  Y.)  188.] 

[After  alleging  capacity  of  parties,'] 

I.  That  on  or  about  the  day  of  ,  18  ,  an  action 
was  commenced  in  this  court  by  the  above-named  defendant,  the 

Bank  of  the  city  of  New  York,  against  T.  E.  M.  and 
C.  A.  M.j  as  members  of  the  firm  of  M.  &  Co.,  and  F.  A.  M., 
W.  H.  W.  and  these  plaintiffs,  as  members  of  the  firm  of  M.,  Y. 
&  Co.,  said  actions  being  founded  upon  three  promissory  notes, 
alleged  to  have  been  made  by  the  firm  of  M.  &  Co.  and  indorsed 
by  the  firm  of  M.,  Y.  &  Co. ;  that  these  plaintiffs  appeared  in 
said  action  and  served  an  answer  in  which  they  set  up  as  a 
defense  to  their  liability  upon  said  notes  that  the  indbrsement  of 
the  same  in  the  firm  name  of  M.,  Y.  &  Co.  was  made  by  said  F. 
A.  M.  after  the  dissolution  of  said  firm,  and  without  the  knowl- 
edge, consent  or  authority  of  these  plaintiffs,  and  tliat  the  said 
bank  had  notice  of  the  dissolution  of  said  firm ;  that  none  of  the 
other  defendants  appeared  or  answered  in  said  suit ;  that  there- 
after the  said  suit  came  on  for  trial  before  the  court  without  a 
jury,  and  the  court  found  in  favor  of  the  said  bank  on  the  issues 
80  raised  between  said  bank  and  these  plaintiffs,  and  thereafter 
and  on  or  about  the  day  of  ,  18     ,  a  judgment 

was  entered  in  favor  of  the  said  Bank  and  against  all  the 

defendants  in  said  suit,  including  these  plaintiffs,  for  the  sum  of 
dollars. 

II.  That  these  plaintiffs  were  advised  by  their  counsel  that 
error  was  committed  by  the  court  on  the  trial  of  said  suit,  and  in 
its  findings  of  fact  and  law,  and  these  plaintiffs  desired  to  appeal 
from  said  judgment  to  the  General  Term  of  this  court. 

III.  That  these  plaintiffs,  desiring  to  avoid  the  necessity  of 
giving  an  undertaking,  and  desiring  to  prevent  the  issuing  of  an 
execution  pending  the  appeal,  entered  into  an  agreement  and 
stipulation  in  writing  with  tlie  said  bank,  the  defendant  herein. 
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on  or  about  the  day  of  ,  18    ,  a  copy  of  which 

agreement  and  stipulation  is  hereto  annexed. 

lY.  That  in  and  by  said  agreement  and  stipulation  it  was 
mutually  promised  and  agreed  between  these  plaintifiEs  and  the 
defendant,  the  said  bank,  that  said  bank  would  accept  payment 
i  of  said  judgment  in  cash,  as  follows :  One-third  of  the  amount  of 
the  judgment  and  all  of  the  costs  and  disbursements  at  the  time 
of  signing  the  said  stipulation,  and  one-third  in  cash  in  two 
months,  with  interest,  for  which  a  note  made  by  M.,  V.  &  Co. 
in  liquidation,  indorsed  by  D.  V.  &  Co.,  should  be  given  at  the 
same  time,  and  the  balance  in  cash,  in  four  montlis,  with  interest, 
for  which  a  note  of  the  same  description  should  be  given  at  the 
same  time;  and  it  was  further  stipulated  and  agreed  that  the 
giving  of  such  cash  payment  and  of  such  notes  should  not  preju- 
dice the  rights  of  these  plaintiflFs  or  either  of  them,  to  appeal  from 
said  judgment  and  from  the  order  denying  the  motion  for  a  new 
trial  in  said  suit,  and  it  was  further  stipulated  and  agreed  that  if 
linal  judgment  for  the  defendants  should  be  had  in  said  suit,  said 
bank,  the  defendant  herein,  would  refund  to  the  said  defendants, 
the  plaintiffs  herein,  the  cash  payments  made  to  said  bank, 
together  with  such,  if  any,  of  said  notes  as  should  not  have  been 
paid ;  and  if  such  notes,  or  either  of  them,  should  have  been 
transferred,  the  said  bank  should  protect  the  makers  and  indorsers 
thereof ;  that  said  agreement  and  stipulation  was  duly  executed 
by  the  defendant  herein  and  delivered  to  these  plaintiffs. 

Y.  That  thereafter  in  pursuance  of  the  said  agreement  and 
stipulation  and  on  or  about  the  day  of  ,  18     ,  the 

defendant  herein,  said  Bank,  received  the  sum  of 

dollars  in  cash,  and  on  or  about  the  day  of  9  18     ,  the 

further  sum  of  dollars,  making  in  all  the  sum  of  dol- 

lars, the  said  amount  of  cash  being  one-third  of  the  amount  of  the 
judgment  with  interest,  aud  the  taxed  costs  in  full  and  interest 
thereon,  and  said  bank  also  received  two  notes  of  M.,  Y.  &  Co., 
in  liquidation,  indorsed  by  D.  Y.  &  Co.,  dated  ,18     ,  each 

for  dollars,  with  interest,  one  at  two  and  the  other  at  four 

months  after  date. 

YI.  That  plaintiffs  thereafter  appealed  from  the  said  judgment 
to  the  General  Term  of  this  court,  and  on  or  about  the 
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day  of  >  18    ,  an  order  was  entered  by  said  General  Term 

reversing  said  judgment  and  directing  a  new  trial,  the  costs  to 
abide  the  event. 

VII.  That  thereafter  and  on  or  abont  the  day  of  , 

18  ,  the  said  suit  was  tried  a  second  time  at  Circuit  before  Mr. 
Justice  ,  without  a  jury,  a  jury  having  been  waived  by  the 

consent  of  the  parties,  and  thereafter  and  on  or  abont  the 
day  of  ,  18    ,  a  decision  was  signed  by  the  said  justice  and 

filed  in  the  said  action,  directing  judgment  in  favor  of  these 
plaintiffs,  V.,  W.  and  K.,  defendants  in  that  action,  and  against  the 
defendant,  the  said  Bank,  the  plaintiffs  in  that  action,  dis- 

missing the  complaint  upon  the  merits  as  to  each  of  said  defend- 
ants in  said  action,  V.,  W.  and  K.,  and  awarding  costs  to  said  V., 
W.  and  K. 

VIIL  That  thereafter  and  on  or  about  the  day  of  , 

18  ,  judgment  was  entered  in  favor  of  said  defendants  in  said 
action  dismissing  said  complaint  upon  the  merits  and  awarding 
tbem  dollars,  the  costs  and  disbursements  of  said  action ; 

that  thereafter  these  plaintiffs  duly  demanded  from  the  defend 
ant,  the  said  bank,  the  refunding  of  the  cash  payment  made  to 
the  said  bank  under  the  agreement  and  stipulation  hereinbefore 
referred  to,  and  the  return  of  the  not^s  delivered  to  said  bank 
under  said  agreement  and  stipulation,  as  hereinbefore  set  forth, 
said  notes  being  still  unpaid,  or  that  said  bank  should  protect  and 
indemnify  these  plainti&  against  said  notes ;  and  these  plaintiffs 
aver,  on  information  and  belief,  that  said  bank  has  transferred 
said  notes  and  is  not  now  the  owner  or  holder  thereof. 

IX.  That  the  defendant  has  wholly  failed,  neglected  and 
refused  to  comply  with  the  terms  of  the  agreement  and  stipulation 
hereinbefore  referred  to,  either  by  refunding  said  cash  payments 
or  by  returning  said  notes  or  by  protecting  or  indemnifying  these 
plaintiffs  against  the  same ;  to  the  damage  of  these  plaintiffs  in 
the  sum  of  dollars. 

Whrrefore  [etc.f  demcmd  qf  judgmen£\. 
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AM.  XTpon  a  Promise  to  Pay  Drafts  for  Expenses  Drawn  by  Plamtiff 

while  an  Employee.^ 

[Sustained  in  Levy  v.  Curtis,  1  Abb.  K  C.  (K  Y.)  189.] 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
employed  by  defendant  as  a  traveling  salesman,  and  was  at  such 
times  engaged  in  traveling  in  their  behalf. 

II.  That  defendant  had  promised  and  agreed  with  and  bad 
instructed  and  authorized  plaintiff,  while  so  engaged,  to  draw 
[sight]  drafts  upon  him  for  his  necessary  traveling  expenses,  and 
that  defendant  would  pay  them. 

III.  That  pursuant  to  such  agreement  and  authority,  plaintiff, 
on  or  about  ,  at  ,  drew  Ms  sight  draft  on  defend- 
ant for  the  sum  of  dollars,  which  amount  was  necessary 
for  plaintiff's  traveling  expenses  as  such  traveling  salesman  for 
defendant. 

lY.  That  defendant  did  not  pay  said  draft,  but  that  plaintiff 
was  obliged  to,  and  did  pay,  the  amount  thereof. 

Wherefore  [etc.j  demamd  of  judgmenf]. 

^The  action  should  preferably  be  recover,  by  reason  of  the  breach  of 
brought  upon  the  indebtedness  for  the  agreement  to  pay  the  drafts, 
money  paid,  if  the  object  was  to  re-  the  above  action  is  proper.  See  de- 
cover  the  amount  of  expenses  paid  by  cision  in  Levy  «.  Curtis,  1  Abb.  N.  C. 
plaintiff.  But  if  special  damages  have  (N.  T.)  189. 
accrued  which  plaintiff  is  entitled  to 
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CHAPTER  IX. 

COMPLAINTS  IN  ACTIONS  ON  PROMISSORY  NOTES. 

PAOI. 

L  Shobt  Statutobt  Mods  of  Pleading  Instruments  for  Payment 
OF  Monet  Only. 

225.  Oeaeral  form,  on  instrument  not  a  negotiable  promissory 

note 216 

226.  The  same,  another  form 217 

227.  Another  form,  the  instrument  containing  also  astipulation.  218 

n.  By  Payee  against  Maker. 

228.  On  note  in  ordinary  form,  pleading  the  legal  effect  thereof.  219 

229.  The  same,  under  statute  permitting  the  setting  forth  of  a 

copy  of  the  note 221 

280.  On  a  note  signed  by  an  agent 223 

281.  On  note  made  by  partners  in  firm  name 224 

282.  By  partners,  on  a  note  payable  to  the  order  of  the  firm 225 

238.  By  a  surviving  partner,  on  a  note  payable  to  the  order  of 

his  late  firm 225 

284.  By  payee  against  the  surviving  member  of  the  firm  making 

the  note : 226 

285.  Against  executor  or  administrator  of  deceased  maker 227 

286.  By  executor  or  administrator  of  deceased  payee 228 

287.  By  a  corporation  against  a  corporation 229 

288.  On  two  notes,  one  being  partly  paid 229 

289.  On  several  notes  given  upon  an  agreement  to  pay  all  upon 

a  default  in  any 280 

240.  On  a  note  for  a  voluntary  subscription  payable  on  condi- 

tion of  other  subscriptions  to  a  certain  amount  being 
secured,  or  at  a  fixed  future  time,  at  maker's  option 281 

241.  On  a  note  payable  at  a  specified  time  after  sight 281 

TIL  Indorsee  against  Maker. 

242.  By   first    indorsee.      Ordinary  form,   pleading  the  legal 

effect ' 282 

248.  The  same,  pleading  by  copy 288 

244.  Second  or  later  indorsee  against  maker 283 

245.  On  a  note  payable  to  bearer,  or  to  a  fictitious  person's 

order,  or  to  maker's  own  order 285 

IV.  Indorsee  against  ^nx)RSER. 

246.  First  Indorsee   against   imyee,  indorser,    pleading    legal 

effect 285 

247.  The  same,  pleading  by  copy    238 

248.  The  same;  approved  form  in  common-law  State 289 

249.  Remote  indorsee  against  the  payee,  indorser. .  289 

260.  Remote  indorsee  against  his  immediate  indorser 289 
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361.  Averment  of  excuse  for  non-presentment,  where  the  maker 

could  not  be  found 240 

262.  The  same,  where  the  indorser  has  before  maturity,  waived 

demand  and  notice 240 

268.  The  same,  where  waiver  was  made  after  maturity 241 

264  On  a  note  which  may  not  be  valid  as  against  the  maker. . . .  241 

Y.  Indorsee  against  Maker  and  Indorser. 

266.  First  indorsee  against  maker,  and  payee,  indorser 242 

266.  Remote  indorsee  against  maker,  first  indorser,  and  a  later 

indorser 242 

YI.  Payee  against  Maker  and  Irregular  Indorser. 

267.  Payee  having  parted  with  value  on  the  faith  of  the  indorse- 

ment   248 

268.  Against  maker  and  irregular  indorser  of  non-negotiable 

note 244 

269.  The  same,  shorter  form,  the  maker  a  corporation 246 

260.  The  same,  on  a  non-negotiable  note,  sustained  in  South 

Carolina 246 

yiL  Bt  Transferees  of    Nbgotiahlb   Paper,   not   CLAUcma  bt 
Indorsehent. 

261.  By  an  assignee  of  a  note,  against  maker 247 

262.  On  note  assigned  as  collateral  security  without  indorsement 

but  with  an  agreement  to  indorse;  by  transferee  against 
maker  and  transferror 248 

263.  Onabanknote 249 

264.  By  the  treasurer  of  an  unincorporated  association,  on  a  note 

payable  to  a  former  treasurer 249 

266.  On  a  note  wrongly  dated 250 

Notes  of  recent  cases,  involving  questions  of  pleading  in 
actions  on  bUls,  notes,  checks,  etc 251 


L  Short  Statutory  Mode  of  Pleading  Instruments  for  the 

Payment  of  Money  Only.* 

225.  General  Form,  on  Instrument  not  a  Negotiable  Promisaory  Note.* 

I.  That  on  or  about  the  day  of  >  18     ,  the  defend- 

ant   requested  plaintiff,  and  plaintiff  thereupon  promised  and 

*  By  N.  Y.  Code  Civ.  Pro.  §  584,  due  him  thereon  from  the  adverse 
where  the  action  is  founded  upon  such  party,  a  specified  sum,  which  he 
an  instrument,  the  party  may  set  claims.  By  the  force  of  the  statute, 
forth  a  copy  and  state  that  there  is  such  an  allegation  is  made  equivalent 

»  Adapted  from  the  complaint  in  Spier  v.  Downing,  12  Ahh.  Pr.  (N.  Y.)  487. 
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agreed  to  render  services  [as  nurse]  to  the  defendant's  son,  M.  N. 
that  said  defendant,  in  consideration  of  such  services  so  to  be  ren- 
dered at  his  request,  made  and  delivered  to  plaintiff  ^  an  instru- 
ment in  writing  as  follows : 

Troy,  ,  18     . 

I  hereby  agree  to  pay  B.  [plaintiff  dollars  per  month, 

daring  her  natural  life,  for  her  attention  to  my  son,  M.  N". 

Y.  Z. 

II.  That  plaintiff  duly  performed  all  the  conditions  on  her  part.* 

III.  That  defendant  has  failed  to  pay  the  installment  of 
dollars,  which  became  payable  on  j  18     ,  and  that  by  rea- 
son thereof  there  is  due  to  plaintiff  from  defendant  on  the  above 
instrument  the  sum  of          dollars,  with  interest  from,  etc.^  which 
plaintiff  claims. 

Whssefobb  [etc,j  demcmd  ofjudgmenf]. 

2d6b  The  Same,  another  Form. 

[Sustained  m  Scott  v.  Esterbrook,  (So.  Dak.  1894)  60  N.  W. 
Rep.  850.] 

I.  That  this  action  is  founded  on  an  instrument  for  the  pay- 
ment of  money  only  made  and  delivered  by  defendant  to  said 
[plaintiff]  of  which  the  following  is  a  copy,  namely : 

10  settiDg  forth  the  instrument  ac-  Wherever,  therefore,  an  instrument 
cording  to  its  legal  effect.  within  this  code  section,  other  than  a 

This  code  section,  by  its  terms,  oov-  negotiable  promissory  note,  is  being 
era  many  instruments  that  do  not  fall  sued  upon  by  copy  under  the  permis- 
within  the  statutes  relating  to  negoti-  sion  of  that  section,  it  must  be  remem- 
able  bills,  notes  and  checks.  (See  defl-  bered  that  this  method  of  pleading  is 
nitions  in  New  York  Negotiable  In-  but  equivalent  to  pleading  the  terms 
struments  Law.  L  1897,  c.  612,  of  the  instrument  according  to  their 
art.  n,  X  and  XVII.)  Under  the  legal  effect;  and  that  if  the  instrumeDt 
Negotiable  Instruments  Law  (§  50)  a  does  not  on  its  face  recite  or  imply  a 
negotiable  promissory  note,  bill  or  consideration,  an  averment  of  a  con- 
check  imports  a  considemtion,  and  no  sideration  is  essential  to  the  sufficiency 
consideration  therefor  need  be  alleged  of  the  complaint.  Spier  v.  Downing, 
or  proven  in  the  first  instance.  This  12  Abb.  Pr.  (N.  Y.)  437. 
is  an  exception  to  the  rule  that  in  each  *  It  should  be  alleged  that  defendant 
action  upon  contract  a  consideration  made  and  delivered  the  instrument, 
must  be  both  alleged  and  proven.  See  Cohn  v.  Husson,  118  N.  Y.  662. 
poti  for  forms  on  Notes,  etc,  •  Authorized  by  N.  Y.  Code  Civ.  Pro. 

^585. 

28 


218  Abbott's  Forms  of  Pleading. 

$  .  March  Slst,  1893. 

Due   [plamtiff^]  on  demand  dollars  on  pnrchase  price 

of  house.  T.  Z.  [defendanf], 

II.  That  before  the  commencement  of  this  a^tiion  payment  of 
this  sum  was  duly  demanded  of  said  defendant  on  the  day 
of  9  IS     9  A^d  at  sundry  times  since  that  date. 

III.  That  there  is  due  to  the  plaintiff  thereon  from  the  defend- 
ant the  sum  of  dollars,  with  interest   from  the        day  of 

,  which  he  claims. 

Wherefore,  [etc.j  demand  of  judgment]. 

227.  Another  Fonn,  the  Instruxxient  Ckmtaining  also  a  Stipulation. 

[Sustained  in  Singer  Mfg.  Co.  v,  Hatley,  3  Wash.  T.  R.  198 ; 
21  Pac.  Rep.  384.] 

« 

I.  That  heretofore,  to  wit,  on  or  about  the  day  of  , 
in  the  county  of  ,  the  defendant,  in  consideration  of  a  sale 
and  delivery  to  him  by  plaintiff  of  a  certain  [sewing  m^achin^i]^ 
made  and  delivered  to  plaintiff  his  certain  instrument  in  writing 
in  the  words  and  figures  following : 

[Here  was  set  out  a  note  expressed  to  he  given  for  the  purchase 
of  a  sewing  machine^  and  a  stipulation  that  it  should  remain 
the  property  of  the  seller  until  the  note  waspaidJ] 

II.  That  in  consideration  of  the  execution  and  delivery  of  said 
instrument  in  writing  by  the  said  defendant  to  the  said  plaintiff 
as  aforesaid,  and  the  promise  of  the  said  defendant  to  pay  the 
said  sum  of  money  therein  stated,  upon  the  terms  and  conditions 
and  at  the  time  and  place  in  said  instrument  in  writing,  set  forth 
as  aforesaid,  the  said  plaintiff  at  the  time  of  the  execution  and 
delivery  of  said  instrument  in  writing  sold  and  delivered  to  the 
said  defendant,  the  sewing  machine  Ko.  ,  as  described  in  said 
instrument  in  writing,  and  that  the  said  defendant  at  said  time 
took  the  said  machine  into  his  possession  and  has  ever  since 
retained,  and  does  still  retain,  the  possession  of  the  same. 

III.  That  the  said  defendant  has  neglected  and  refused,  and 
does  still  neglect  and  refuse,  to  pay  to  the  said  plaintiff  the  said 
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som  of  money  specified  in  said  instrument  in  writing,  or  any  part 
thereof,  eitiier  principal  or  interest,  and  that  there  is  now  due  and 
owing,  exclusive  of  attorney's  fees,  on  said  instrument  in  writing, 
and  from  said  defendant  to  said  plaintiff,  the  sum  of  ,  with 

interest  thereon  at  the  rate  of        per  cent  from  the  day 

of        ,  to  day  of  ,  which  plaintiff  claims. 

Wherbfobb,  [etc.y  dema/nd  of  judgment]. 

11.  By  Payee  against  Maker. 

888.  On  Note  in  Ordinary  Form,  Pleading  the  Legal  Effect  Thereof 

I.  That  heretofore  [w,  on  or  about  the  day  of  , 

18    ],  at  ,  the  defendant  made  and  delivered  to  plaintiff  ^ 

his  promissory  note  in  writing,*  dated  on  the  day  of  , 

18  [oTy  dated  on  that  day],  wherein  and  whereby  he  promised 
to  pay  to  the  plaintiff^  For  his  order],  at  ,  dollars, 

*  Delivery  need  not  also  be  averred,  such  pleading  defective.  This  pro- 
as "made"  imports  it.  Churchill  «.  cedure  applies  to  actions  in  the  United 
Gardner,  7  T.  R.  596;  Chamberlain  v.  States  courts  in  those  States  'where 
Hopps,  8  Verm.  94;  Russell  v.  Whip-  such  statutes  have  been  enacted.  Bell 
pie.  2  Cow.  (N.  T.)  536;  Prindle  v.  «.  Mayor,  etc.,  of  Vicksbiirg,  23  How. 
Camthers,  15  N.  Y.  425;  Eeteltas  «.  (U.  S.)  448.  To  state,  after  the  appro- 
Mjers,  19  id.  281;  Smiths.  Waite,  108  priate  allegations  as  to  the  original, 
Gal.  372;  87  Pac.  Rep.  282;  and  see,  that  ''a  copy  of  which  is  annexed 
for  like  import  from  an  allegation  hereto."  or,  if  the  statute  requires 
that  the  note  was  ^'indorsed'' to  plain-  filing,  ''is  filed  herewith."  is  a  suffl- 
tiff.  Form  246.  cient  reference  to  the  exhibit.     Carper 

In  those  jurisdictions  in  which  the  «.  Eitt,   71    Ind.   24;    Blackburn    v. 

'  statute  requires  that  the  note,  or  other  Crowder,  108  id.  238. 
instrument  on  which   the   action   is       'Who   is   payee   must   be   stated. 

founded,  be  furnished  as  an  exhibit  White  «.  Joy,  13  N.  Y.  88.    If  the 

and  referred  to  in  the  pleading,  an  note  is  payable  to  the  order  of  a  flcti- 

omisBion  to  furnish  the  exhibit,  or  to  tious  person,  or  when  the  name  of  the 

allege  a  suflicient  excuse  for  not  fur-  payee  does  not  purport  to  be  the  name 

nishing  it  (Brown  v.  State,  44  Ind.  222;  of  any  person,  it  is  in  law  payable  to 

Henry  v.  Blackburn,  82  Ark.  245);  or,  bearer.    N.  Y.  Negotiable  Instr.  Law 

if  the  exhibit  is  furnished,  to  refer  to  (L.  1897,  chap.  612),  §  28;  Minet  v. 

it  in  the  pleading   (Price   v.  Grand  Gibson,  1  H.  Black.  569;  Masters  v. 

Rapids,  etc.,  R.  Co.,  18  Ind.  58;  Staf-  Barrets,  2  Car.   <&  K.   715;  Plets  v. 

ford  f.  Davidson,  47  id.  819),  renders  Johnson,  8  Hill,  112. 
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months  ^  after  said  date '  [w,  on  the  day  of             , 
18     ,  —  or,  on  demand].* 

II.  Tiiat  no  part  of  said  note  has  been  paid  ^  [except  the  sum  of 
,  etc'ly  and  that  plaintiff  is  now  the  holder  and  owner  thereof.* 

Wherefore  [etc,  demand  of  j icdffment']. 

'  Where   no   time   of    payment  is,  within  the  statute,  even  though  it  is 

named,  the  note  is  due  immediately  not  negotiable.    Carnwright  v.  Gray, 

(Thomson  v.  Ketcham,  8  Johns.  [N.  Y.]  127  N.  Y.  912;  Prindle  v.  Caruthers,  15 

189;  Gaylord  v.  Van  Loan,  15  Wend.  id.  435. 

[N.  Y.]  308;  Peets  v,  Bratt,  6  Barb.  [N.  It  is  unnecessary,  though  usual,  in 

Y.]  662),  and  interest  runs  without  New  York,  to  also  allege  that  plaintiff 

demand.    Oa  such  a  note  a  count  stat-  is  the  holder  and  owner  of  the  note, 

ing  no  time  of  payment  is  good.    Her-  since  the  facts  before  stated  show  his 

rick  V,  Bennett,  8  Johns.  (N.  Y.)  374.  title  (Kcteltas  tj.  Myers,  19  N.  Y.  231); 

It  has  been  held  that  failing  to  allege  and  if  an  allegation  that  he  is  holder 

when  a  note  was  payable  by  its  terms,  and  owner  is  added,  a  denial  of  such 

creates  a  presumption  that  no  time  of  allegation  without  denying  the  facts 

payment  was  expressed,  and  it  was,  previously  alleged  will  raise  no  issue, 

therefore,  due  immediately.    Niles  v.  Bank  of  Shasta  «.  Boyd,  99  CaL  604; 

Bradley,  20  Misc.  (N.  Y.)  172.  Catlin    v.   Gunter,   1   Duer   (N.   Y.). 

*  No  consideration  need  be  averred,  253. 

for  every  note  within  the  statute  im-  '  A  bill  of  exchange,  or  note,  pay- 
ports  a  consideration  (Negotiable  Instr.  able  on  demand,  is  payable  immedi- 
Law,   §  50   [L.   1897,  c  612]);  it  is  ately,  and  no  demand  is  necessary  be- 

*  Non-payment  is  an  essential  alle-  mand,  no  demand  before  suit  against 
gation.  Lent  v.  N.  Y.  &  Mass.  Ry.,  the  maker  is  necessaxy.  Haxton  v. 
180  N.  Y.  504;  s.  c,  without  opinion,  Bishop,  3  Wend.  (N.  Y.)  13.  80,  If 
and  with  note  on  plaintifTs  duty  to  the  note  was  payable  at  a  particular 
plead  nonpayment,  28  Abb.  N.  C.  (N.  place,  at  a  day  certain;  but  if  the  de- 
Y.)  478;  Barney  v,  Vigoreaux,  92  Cal.  fendant  was  ready  to  pay  at  the  time 
631 ;  28  Pac.  Rep.  678;  Notman  v.  and  place,  he  may  plead  those  facts 
Green,  90  Cal.  172;  27  Pac.  Rep.  157;  as  he  would  a  tender,  in  bar  of  dam- 
Scroufe  v.  Clay,  71  Cal.  128;  11  Pac.  ages  and  costs,  bringing  the  money 
Rep.882;Ryan«?.Halliday,110Cal.335.  into  court.   Wolcottu.  VanSantvoord, 

At  common  law,  if  it  appeared  from  17  Johns.  (N.  Y.)  248;  Caldwell  v. 
the  declaration  that  the  note  was  not  Cassidy,  8  Cow.  (N.  Y.)  271. 
yet  pnyable,  a  demurrer  would  lie.  On  a  note  made  in  another  State, 
Waring  r.  Yates,  10  Johns.  (N.  Y.)  bearing  higher  interest  than  allowed 
119;  Lowry  v.  Lawrence,  1  Cai.  (N.  by  the  law  of  the  forum,  the  foreign 
Y.)  69.  Under  the  new  procedure  it  statute  need  not  be  pleaded,  as  the 
is  not  necessary  to  allege  that  the  time  common-law  right  to  stipulate  for  any 
for  payment  has  elapsed.  Peets  v.  rate  will  be  presumed  to  prevail  in 
Bratt,  6  Barb.  (N.  Y.)  662;  Maynard  the  place  of  contract.  Buckinghouae 
V,  Talcott,  11  id.  569;  Smith  t?.  Holmes,  v.  Gregg,  19  Ind.  401. 
19N.  Y.  271;  KeteltasiJ.  Myers,  Id.  231.  »It  is  not  necessary  to  add  an  aver- 
Where  the  note  is  payable  on  de-  ment  that  defendant  was  indebted. 
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289.  The  Same,  under  Statute  (in  N.  Y.,  Ckxle  Civ.  Pro.  §  584),  Permit- 
thkg  the  Setting  Forth  of  a  Ckypy  of  the  Note. 

[Snstained  by  Keteltas  v.  Myers,  19  N.  T.  231 ;  Watson  v. 
Barr,  37  South  Car.  463 ;  16  S.  E.  Rep.  188.] 

I.  That  heretofore  [ar^  on  or  about  the  day  of  , 

18     ],  the  defendant  made  and  delivered  to  the  plaintiff  ^  his  prom- 
issory note  in  writing,*  of  which  the  following  is  a  copy : 

fore  suing  the  maker.     Tiedeman  on   Com.   Paper,   g  810,  and  cases  cited; 
Com.   Paper.   §  810,   and  cases  cited;   Locklin  v.  Moore,  57  N.  Y.  860. 
Wheeler  v.  Warner,  47  N.  Y.  619  (a       Readiness  at  the  time  and  place,, 
provision  that  the  note  bears  interest  and  offer  to  pay  at  the  trial  is  not 
does  not  change  the  rule).  enough.    Locklin  v.  Moore,  above. 

This  principle  of  dispensing  with  a  A  note  payable  on  demand,  or  in 
demand  before  suit,  is  not  confined  to  any  terms  which  make  it  payable,  ab- 
bills  and  notes,  but  applies  to  all  ex-  solutely  at  the  will  of  the  holder,  is 
press  agreements  to  pay  money,  if  immediately  due,  for  the  purpose  of 
absolute,  even  though  at  a  specified  suing  the  mcdser,  and,  therefore,  for 
time  and  place.  Tiedeman  on  Com.  setting  the  Statute  of  Limitations 
Pnper,  §  310,  and  cases  cited;  Locklin  running  in  favor  of  the  maker, 
f .  Moore,  67  N.  Y.  8d0,  aff'g  6  Lans.  Wheeler  v.  Warner,  47  N.  Y.  619; 
807  (agreement  to  pay  for  goods  sold.  How  land  v.  Edmonds,  24  id.  807; 
at  defendant's  store  on  a  specified  (note  by  a  member  of  a  mutual  insur- 
day).  ance  company,  expressed  to  be  pay- 

The  only  effect  of  qualifying  a  able  "in  such  portions  and  at  such 
promise  to  pay  by  the  mere  specify-  time  or  times  as  the  directors  *  *  * 
log  of  demand  at  a  fixed  time  and  may  *  *  *  require."  Suchanotd 
place,  is,  that  if  the  debtor  is  ready  is  intended  as  a  cash  security), 
with  the  money  at  that  time  and  place,  Otherwise,  of  an  assessment  or  call 
and  no  demand  is  made,  he  is  exon-  on  a  subscription  for  stock.  Glenn  d, 
erated  from  paying  costs  and  interest  Marbury,  145  U.  S.  499. 
for  subsequent  time,  provided  he  Compare  N.  Y.  Code  Civ.  Pro.  §  410, 
keeps  ready,  pays  the  money  into  statute  (where  necessity  of  demand 
court  when  sued,  and  pleads  these  exists)  running  from  the  time  the  right 
facts  in  his  answer.     Tiedeman   on   to  make  demand  is  complete. 

etc.    Connecticut  Bank  «.  Smith,    9  118  N.   Y.   662;  Lord  r.   Russell,  64 

Abb.    Pr.    (N.    Y.)    168.      And    see  Conn.  86;  29  Atl.  Rep,  242. 

note  4.  But  an  allegation  that  defendant,  by 

*  A  complaint  is  defective  if  it  merely  his  promissory  note  herewith  filed  (or 

sets  forth  a  copy  of  the  note,  without  set  out  in  the  pleading),  promised  to 

any  allegation  of  making  or  execu-  pay,  etc.,  suificiently  shows  execution 

tion.     Vogle  v,  Kirby,  16N.  Y.  Civ.  and  delivery.    Lord  t?.  Russell,  «Mpray 

Pro.  R.  332;  4  N.  Y.  Supp.  99;  18  N.  Bell  v.  Mansfield,  (Ky.  1890)  18  S.  W. 

Y.  SUte  Rep.  287;  Cohn  v.  Husson,  Rep.  838. 


222  Abbott's  Forms  of  Pleading. 

\Set  forth  a  verbatim  copy  of  the  note.]  ^ 

II.  That  no  part  of  said  note  has  been  paid  [except  the  stun  of, 
ete.lj  and  there  is  now  due  the  plaintiS  thereon  from  the 
defendant  the  sum  of         dollars,  with  interest  from  the 
day  of  ,  18    ,  which  plaintiff  claims.' 

Whebefobb  {etc.j  demcmd  qfjitdgment']. 

On  a  DOte  payable  on  demand  with  tained,   from  the  time  when  he  who 

interest,  demand  of  maker  is  neces-  had    a  right  to  demand  had    actual 

sary  in  order  to  charge  an  indorser.  knowledge  of  the  facts  on  which  that 

Tiedeman  on  Com.  Paper,  §  810,  and  right  depends.    N.  Y.  Code  Civ.  Pro. 

casescited;  Merritt «.  Todd,  23N. Y.  28.  §  410,  subd.  1. 

For  this  purpose  the  demand  is  too  ^  Where  the  note  is  set  out,  other  al- 

late,  if  it  be  delayed  until  the  Statute  legation   of   defendant's    promise   is 

of  Limitations  has  run  in  favor  of  the  unnecessary.    Brown    o.  Weldon,  71 

maker.     After  the  statute  has  run,  Cal.  898;  12  Pacific  Rep.   280.    Nor 

demand  on  the  maker  cannot  avail  to  need  it  be  alleged  that  the  note  was 

charge  the  indorser.    Shutts  «.  Fingar,  due  before  the  filing  of  the  complaint, 

100  N.  Y.  539.                 •  if  the  copy  embodied  therein  shows  it 

If  a  note  is  payable  at  a  particular  to  have  been  due.    Postal  «.  t)ard,  1 

place,  actual  demand  there  is  neces  Ind.  App.  252;  27  N.  E.  Rep.  684.   And 

sary  in  order  to  charge  the  indorser.  such  a  pleading  of  the  note,  without 

Tiedeman  on  Com.  Paper,  §  810,  and  otherwise  attaching  or  filing  a  copy, 

cases  cited.    Demand  by  letter  is  not  satisfies  the  statutes,  in  certain  juris- 

enough.    Parker  v,  Stroud,  98  N.  Y.  dictions,  which  require  the  attaching 

879.  to  or  filing  with  the  complaint  a  copy 

If  the  contract  is  to  deliver  "  on  sur-  of  the  instrument  on  which  the  action 
render  of  this  receipt "  a  demand  and  is  founded.  Barnes  v.  Van  Keuren, 
tender  of  the  receipt  is  essential  in  an  (Neb.  1891)  47  N.  W.  Rep.  848;  Ben- 
action  for  breach  of  the  contract,  jamin  v,  Delahay,  8  111.  (2  Scam.)  574; 
Qanley  v,  Troy  City  Nat.  Bk.,  98  N.  Colchin  v.  Ninde,  120  Ind.  88. 
Y.  487,  495.  Should  the  note,  when  offered  in 

Where  the  contract  makes  a  demand  evidence,  show  indorsement   by  the 

a  condition  of  plaintiff's  right — as  on  plaintiff  payee  in  blank,  as  well  as  by 

a  continuing  bailment — the  Statute  of  third    persons,    no    variance   can  be 

Limitations   does   not   begin  to  run  claimed,  although  the  complaint  con- 

against  an  action  on  the  contract  (as  tained  no  allusion  to  such  indorsement, 

distinguished  from  an  action  for  con-  Such  indorsement  upon  a  note  in  the 

version)  until  from  time  of  demand,  payee's  hands  can  have  no  effect  on  his 

N.  Y.  Code  Civ.  Pro.  §  410,  subd.  2;  title  or  rights.    Rozet  «.  Harvey,  26 

(Janley  v.  Troy  City  Nat.  Bk.,  98  N.  111.  App.  558. 

Y.  487,  493.  'For  forms  of  the  allegaMon  of  the 

As  to  a  fiduciary  who  is  entitled  to  amount  due,   which  were  held  suf- 

have  demand  made  on  him,  the  statute  ficient,  though  they  did  not  follow  the 

begins  to  run  against  an  action  for  precise    words   of    the   statute,   see 

money  or  property    received  or  de-  Smith  v.  Fellows,  26  Hun  (N.  Y.),  384: 
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280,  On  a  Note  Signed  by  an  Agent.' 

I.  That  heretofore,  [or,  on  or  about  the  day  of  ,  18  >] 
the  defendant,  by  one  M.  N.,  his  agent  [oVy  his  attorney  in  fact], 
duly  authorized  thereto'  made  and  delivered  to  plaintiff  liis  prom- 
issory note  in  writing  [here  plead  note  according  to  its  legal  eff^ect 

Keteltas  «.  Myers,  19 N.  Y.  281;  Oishei  Savings,  44  N.  Y.  State  Rep.  785;  18 
r.  Craven.  11  Misc.  (N.  Y.)139;  81  N.  N.  Y.  Supp.  157. 
Y.  Supp.  1021.  An  allegation,  however,  to  the  effect 
*  This  form  is  proper  and  usual  (2  thatoneM.N.  was  agent,  and  acting  as 
Chitty  PI.  117;  1  Wentw.  845);  and  the  such  made  "his"  promissory  note,  is 
words  referring  to  the  agent  cannot  be  not  good  in  a  complaint  seeking  to  hold 
stricken  out  as  irrelevant.  St.  John  the  principal.  First  National  Bank  v. 
r.  Griffith.  1  Abb.  Pr.  (N.  Y.)  89.  The  Turner,  24  N.  Y.  Supp.  793.  The  gen- 
case  of  DoUner  o.  Gibson,  8  Code  R.  eral  rule  is,  that  no  one  can  be  sued  on 
(N.  Y.)  1^;  9  N.  Y.  Leg.  Obs.  77.  a  note  or  other  instrument  within  the 
holding  to  the  contrary,  was  reversed  law  merchant,  except  the  person  by 
upon  appeal.  But  is  is  sufficient  on  whom  it  purports  to  have  been  made, 
demurrer  to  plead  the  making  of  the  1  Parsons  on  Bills  &  Notes.  92;  1 
note  hy  defendant  without  referring  to  Dan'l  Nego.  Instru.  §803;  Briggs  9. 
thefactthatit  was  made  by  his  agent.  Partridge,  64  N.  Y.  357.  There  is, 
even  though  the  circumstances  alleged  however,  a  considerable  confusion  in 
show  that  the  act  could  not  have  been  the  cases  as  to  what  signature  by  one 
done  except  through  an  agent,  as  for  acting  as  agent  will  bind  his  principal, 
instance  where  defendant  is  a  corpora-  In  New  York  it  has  been  held  that  a 
tion  (Buffalo  Lubricating  Oil  Co.  «.  bill  of  exchange  to  the  order  of  *'  S., 
8tandardOilCo.,48Hun[N.  Y.].  158,  Cas.,"  and  indorsed  by  him  in  like 
158;  affirmed  in  106  N.  Y.  669,  without  manner,  bound  the  bank  of  which  S. 
noticing  this  point;  Slavin  «.  Reppy,  was  cashier,  upon  proof  that  it  had 
46  Mo.  606;  Abb.  Brief  on  PI.  p.  IS^,  been  the  usual  custom  of  the  bank  in 
§137);  or  where  a  note -so  signed  is  dealing  with  plaintiff  to  allow  R.  to 
pleaded  by  setting  it  forth.  Moore  «.  so  indorse  for  it.  Bank  of  Genesee 
McClure.  8  Hun  (N.  Y.).  558;  Goetz  v,  a,  Patchin,  19  N.  Y.  812.  But  one  so 
Goldbaum,  87  Pac.  Rep.  646  (Cal.  signing  cannot  relieve  himself  of  the 
1894).  So.  also,  an  allegation  that  de-  maker's  liability  on  the  instrument 
fend:int  made  the  contract  is  supported  against  a  holder  without  knowledge, 
by  proof  of  a  contract  signed  by  an  Casco  Natl.  Bk.  v.  Clark,  139  N.  Y. 
airent.    Regents'  University  r.  Young  807. 

Men's  Soc..  12  Mich.  188;  Sherman  t.  '  It  is,  also,  commonly  a  matter  of 

X.  Y.  Central  R.  R.  Co.,  22  Barb.  (N.  choice  for    the  pleader   whether    he 

Y.)  289.      **  He    who   acts    through  state  that  the  agent  was  authorized. 

Another  acts  himself,  and  the  allega-  On  demurrer,  the  allep:ation  that  de- 

tion  that  he  acta  himself  is  good  plead-  fendant  made  the  note  by  his  agunt, 

inpandpermitsof  proof  of  the  author-  without  more,  will  be  held  to  imply 

ity  of  the  other."    Hand  t».  Society  for  that  the  agent  had  authority  in  order 
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as  in  Form  228,  continuing  from  *y  or  set  out  copy  thereof^  as 
in  Form  229,  continuing  from,  *]. 

II.  {The  same  as  in  Form  228,  or,  as  in  Form  229.] 

Wherefoek  \etc.^  demand  ofjadgmenf], 

281.  On  Note  Made  by  Partners  in  Firm  Name. 

I.  That  at  the  times  hereinafter  mentioned,  defendants  were 
and  now  are  copartners,  doing  business  under  the  name  and  style 
of  Y.,  Z.  &  Co.^ 

II.  That  heretofore  [w,  on  or  about  the  day  of  , 
18    ],  the  defendants,  as  such  copartners,'  under  their  said  firm 

to  sustain  the  pleading.    Childress  «.  the   firm's  name.     It  is  sufficient  to 

Emory,  8  Wheat.  642;  5  Law.  Ed.  705.  plead  the  legal  effect,  that  the  note  was 

Nichols  V,  James,  180  Mass.  589;  Tar-  made  by  the  firm.    Manhattan  Co.  «. 

ver  t?.  Garlington,  27  8.  C.  107.  Ledyard,  1  Caines(N.  Y.).  192. 

Subsequent  ratification  by  principal  A  complaint  setting  forth  a  copy  of 

of  agent's  unauthorized  act  may  be  a  note  signed  M.  &  Co.,  and  only  al- 

proved  under  an  allegation  of  due  au-  leging  M.  to  be  the  maker,  is  bad  on 

thority.    Hoyt  v.  Thompson,  19  N.  Y.  demurrer.    If  there  was  no  real  firm 

207;  Long  v.  Osbom,  (la.  1894)  59  N.  it  should  be  alleged  that  the  note  was 

W.  Rep.  14.  made  by  M.  in  the  name  of  M.  &  Co. 

» It  is  held  not  necessary  to  allege  Price  v.  McClave,  6  Duer  (N.  Y.),  544. 

that  the   defendants  were   partners.  It  is  preferable,  however,  to  allege 

Under  an  allegation  that  the  defend-  the  partnership  as  in  the  form  given, 

ants  made  their  promissory  note,  etc.,  thus  forcing  a  direct  issue.    Oechs  «. 

a  note  signed  with  a  firm  name  maybe  Cook,  8  Duer  (N.  Y.),  161;  Anable  r. 

admitted  together  with  evidence  that  Steam,  etc.,  Co.,  16  Abb.  Pr.  (N.  Y.) 

the  defendants  constituted  the  firm,  286. 

and  that  the  note  was  executed  by  one  « Such  a  distinct  allegation  of  the  act 

of  their  number.    Vallett  v,  Parker,  6  being  a  copartnership  act,  was  consid- 

Wend.  (N.  Y.)  615;  Mack  ^,  Spencer,  ered  necessary  in  Freeman  «.  Camp- 

4  id.  411;  Porter  v.  Cummings,  7  id.  bell,  55  Cal.  197.     But  under  a  com- 

172;  Stix  V.   Mathews,  63  Mo.    871;  plaint  charging    defendants  as  joint 

Jemison    v.    Dearing,     41    Ala.    288.  makers,  a  recovery  may  be  had  on  proof 

Otherwise,  if  the  allegation  be  **  their  of  a  note  signed  by  them  as  partners 

own  proper  hands,  and  names  being  in  firm  name  (Jemison  v.  Dearing,  41 

thereunto  subscribed."    Pease  v.  Mor-  Ala.  288;  Vallett  v.  Parker,  6  Wend, 

gan,  7  Johns.  (N.  Y.)  468.     Or,  if  de-  [N.  Y.]  615),  and  the  more  general  rule 

fondants  are  alleged  to  be  joint  and  is  that  an  allegation  of  copartnership 

several  makers,  Neteler  r.  Cubes,  18  under  a  firm  name,  and  the  giving  of 

a"-  188.  the  note  in  the  firm  name,  sufficiently 

Nor  is  it  necessary  to  allege  what  shows,  as  against  an  objection  at  the 

member  of  the  firm  signed  or  indorsed  trial,  that  it  was  made  by  them  as  part- 
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name  of  Y.,  Z.  ^  Co.,  made  and  delivered  to  plaintiff  their  prom- 
ifisory  note  in  writing  [Gontintie  as  in  Form  22^  from  *,  or,  as  in 
Fonn  229  from*], 

III.    \_I%e  same  as  in  Form  228,  or,  as  in  Form  229.] 

Whbrefokb  \etc.^  demand  of  jvdffmentJ]     ' 

982.  By  Partnen,  on  a  Note  Payable  to  the  Order  of  the  Firm.* 

I.  \^Allege  plaintiffs^  copart/nership  as  in  preceding  form.] 

II.  That  heretofore  [or,  on  or  about  the  day  of  , 
18  ],  the  defendant  made  and  delivered  to  plaintiffs  his  promis- 
sory note  in  writing,  dated  on  the  day  of  ,18 
[or,  dated  on  that  day],  at  ,  and  thereby  promised  to  pay 
to  the  order  of  these  plaintiffs,  under  their  said  firm  name  of  A. 
B.  &  Co.,                 dollars,                months  after  date  [or^  on  the 

day  of  ,  18    ]. 

[Or,  that  heretofore  —  or^  on  or  about  the  day  of  , 

18  ,  —  the  defendant  made  and  delivered  to  the  plaintiffs,  under 
their  said  firm  name  of  A.  B.  &  Co.,  his  promissory  note  in  writ- 
ing, of  which  the  following  is  a  copy  :  Set  forth  copy  of  n^te  a-s 
in  Form  229.] 

II.  [The  same  as  in  Form  228,  or^  as  in  Form  229.] 

Wherefobe  [etc.y  demand  of  judgment], 

988L  By  a  SurYiving*  Partner,  on  a  Note  Payable  to  the  Older  of  hie 

Late  Firm.* 

I.  That,  at  the  time  of  the  making  and  delivery  of  the  note, 
as  hereinafter  mentioned,  the  plaintiff  and  one  C.  D.  were  part- 
ners. Ramsv.Bobm,  (lod.  App.  1888)  Biachoff  t>.  Bleiwc,  20  8.  C.  460;  Fryer 
88  N.  E.  Rep.  218;  s.  p..  Stix  tJ.  t?.  Breeze,  16 Colo.  323; 26 Pac.  Rep.  817. 
Mathews,  63  Mo.  371;  Redei&eyer  a,  A  distinct  averment  of  pUintifTs 
Henley,  (Cal.  1895)  40  Pac.  Rep.  230.  partnership  is   only  necessary  when 

'Where  it  appears  from  the  com-  their  right  of  action  depends  upon  the 

plaint  that  the  payees  are  designated  partnership.    When  a  joint  ownership 

by  a  firm  name,  the  phuntifFs  must  be  or  joint  contract  will  enable  theni  to 

shown  to  be  the  persons  composing  recover,  it  is  no  objection  to  their  com - 

the  firm.    McGregor  «.  Cleveland.  5  plaint  that  their  partnership  Was  not 

Wend.  (N.  Y.)  475;  Ord  r.  Portal,  3  pleaded.     Loper  u.  Welch,  3  Duer  (N. 

Camp.  239,  note;  but  see  Wardell  t.  Y.),  644;  andseeOechsv.  Cook,  Id.  161. 

Finney,  1  Wend.  (N.  Y.)  217.    It  is  '  The  surviving  partner  sues  in  his 

not  enough  to  describe  them  as  part-  individual  capacity  as  the  lawful  suc- 

oen  hi  the  title  of  the  complaint  only.  cesBor  to  the  cause  of  action,  and  not 

29 
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ners,  doing  business  at  ,  under  the  firm  name  of  A.  B. 

&Co. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant  made  and  delivered  his  promissory  note  in  writings 
dated  on  that  day,  and  thereby  promised  to  pay  to  the  order  of 
the  plaintiff  and  said  C.  D.,  under  their  said  firm  name, 
dollars,  months  iafter  said  date  [(?/*,  on  the  day 
of                ,18    ]. 

[(?r,  that  on  or  about  the  day  of  ,  18    ,  at  , 

the  defendant  made  and  delivered  to  plaintiff  and  said  C.  D.,  as 
such  partners,  his  promissory  note  in  writing,  of  which  the  fol- 
lowing is  a  copy  —  set  forth  copy  of  note.] 

III.  That  on  or  about  the  day  of  9  ^^    9  &t 

,  said  C.  D.  died,  leaving  the  plaintiff  the  sole  surviving 
partner  of  said  firm. 

IV.  [27te  scrnie  asparoffraph  Ilin  Form  22Sj  or  as  in  Form 

229.] 

Whebefobb  [ete.j  de^Mimd  of  judgrrien{\, 

984.  By  Payee  against  the  Surviving  Kember  of  the  linn  ^m^irf«g 

the  Note.' 

I.  That  at  the  time  of  the  making  of  the  note  hereinafter 
mentioned,  the  defendant  and  one  W.  X.,  were  copartners,  doing 
business  under  the  firm  name  of  Y.  Z.  &  Co. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant  and  said  W.  X.,  under  their  said  firm  name,  made 
and  delivered  to  plaintiff  their  promissory  note  in  writing  {con- 
tinue  ds  in  Form  22S  from  *,  or  as  in  Form  229  from  *.] 

in   a   representative   character.     See  though  the  consideration    proceeded 

note  1,  Form  77.  from  the  partnership.   Id. ;  s.  p.,  White 

If  the  cause  of  action  is  one  which  v.  Joy,  13  N.  Y.  88. 

accrued  to  the  partnership,  the  death  The  form  given  is  supported    by 

of  deceased  and  plaintiff's  survivor-  Manning  v.  Smith,  16  Nev.  85. 

ship  must  be  alleged.    Holmes  v.  De  *  An  action  at  law  upon  the  note 

Camp,  1  Johns.  (N.  Y.)  84;   Jell  v.  will  not  lie  against  the  survivor  and 

Douglass,  4  Bamw.  &  A.  (Eng.)  874;  the    representative    of   the    deceased 

6  Eng.  Com.  L.  R.  451.    Otherwise,  if  partner.    Maples  v,    Geller,   1    Nev. 

the  note  was  originally  made  to,  or  the  288. 
account  stated  by,  the  survivor,  al- 
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III.  That  on  or  about  the  day  of  ,  18  ,  at  , 
said  W.  X.  died,  leaving  the  defendant  the  sole  sorviying  partner 
of  said  firm. 

IV.  IThe  same  as  paragraph  II  in  Form  228,  or  as  in  Form 
229.] 

Wherefore  [etc,^  demcmd  of  judgm^enf]. 


285.  Against  Executor  or  Administrator  of  Deceased  Maker. 

I.  That  heretofore  [pr^  on  or  about  the  day  of  ,  18  ,] 
one  M.  N.  made  and  delivered  to  plaintiff  his  promissory  note  in 
writing,  dated  on  the  day  of  >  18  ,  [or^  dated  on 
that  day],  and  thereby  promised  to  pay  to  the  order  of  the  plain- 
tiff              dollars,            months  after  said  date  \pr^  on  the 

day  of  ,  18    .] 

II.  [Allege  M.  H.^s  dearth  and  defendant? s  appointment^  if 
executor^  as  in  Form  51  j  or ^  if  administrator,  as  in  Form  60.] 

III.  That  no  part  of  said  note  has  been  paid  ^  [except  the  sum 
of,  etcJ]. 

Wherefore  [etCj  devnamd  of  judgm,en{\. 

{Or,  the  foUovnng  form  m/xy  he  used,  nnder  If.  Y.  Statute, 
CodeCi/o.  Pro.  §534:] 

L  That  heretofore  \pr,  on  or  about  the         day  of  , 

18  ,]  one  M.  N.  made  and  delivered  to  plaintiff  his  promissory 
note  in  writing,  of  which  the  f oUowing  is  a  copy :  [Set  forth  a 
oopy  of  note^ 

11.  [Allege  M.  N?s  death  and  defendants  appointment,  if 
executor,  as  in  Form  &1,  or,  if  administrator,  as  in  Form  50.] 

*  An  allegation  of  non-payment  by  made  and  denied  no  issue  is  raised 

deceased   is   sufficient  in   an   action  thereby  which  can  be  submitted  to 

against  his  executor  or  administrator,  the  jury.    A  proper  method  of  deter- 

Wise  V.  Hogan,  77  Cal.  184;  19  Pacific  mining  such  question  is  by  affidavits 

Rep  278.  submitted  to  the  court  after  verdict. 

Allegations  as  to    presentment    of  Burrows  v.  Butler,  88  Hun  (N.  Y.), 

note  to  defendant  executor  or  adminis-  157:  Abb.  Brief  on  Pi.  g  825. 

tiator,  or  as  to  an  offer  and  refusal  to  But  the  usual  practice  is  to  allege 

refer  for   the   purpose   of   enabling  such  facts  and  present  as  a  part  of 

plaintiff  to  recover  costs,  are  not  neces-  plaintifl's  proof. 
sary,  and  even  if  such  allegations  are 
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III.  That  no  part  of  said  note  has  been  paid  [except  the  snm 
of,  ete.ly  and  there  is  now  due  plaintiff  thereon  from  the  defend- 
ant as  executor  [or,  administrator]  aforesaid,  the  sum  of 
dollars,  with  interest  from  the  day  of  ?  18    ,  which 

plaintiff  claims. 

Wheeefobb  [eto.y  demand  of  judgment]. 

286.  By  Executor  or  AdminlBtrator  of  Deceased  Payee. 

I.  On  information  and  belief  that  heretofore  [or,  on  or  about 
the  day  of  ,  18  ],  defendant  made  and  delivered  to  one 
M.  N.  liis  promissory  note  in  writing,  dated  on  the  day  of 

,  18    ,  [or,  dated  on  that  day],  and  thereby  promised  to  pay 
said  M.  N.   [or  his  order]  dollars,  months  after  said 

date  [or,  on  the  day  of        ,  18    ]. 

II.  [Allege  M,  N?b  death  a/nd  plai/ntiff^a  aj)point7neTU,  if 
executor,  as  in  Form  51,  or,  if  ad/mvnisi/rator,  aa  in  Form 
50.] 

III.  On  information  and  belief  that  no  part  of  said  note  has 
been  paid  [except  the  sum  of,  etc?[, 

Wheeefore  [etc,,  demand  of  judgment]. 

[Or,  the  following  form  may  he  icaed,  tmder  If,  Y.  Code.  Ovo. 
Pro,  %  534 :] 

I.  That  heretofore  \ot,  on  or  about  the  day  of  , 
18  ],  defendant  made  and  delivered  to  M.  N.  his  promissory 
note,  in  writing,  of  which  the  following  is  a  copy :  {set  forth 
copy  of  note"]. 

II.  [Allege  M.  N^e  death  and  plaintiff^e  appointm,entj  if 
executor,  as    in   Form  51,  or,  if  adminisl/rator,  as  in  Farm 

50.] 

III.  That  no  part  of  said  note  has  been  paid  [except  the  sum  of, 
etc.],  and  there  is  now  due  the  plaintiff  thereon  as  execntor 
[or,  administrator]   aforesaid   from  the   defendant  the  sum   of 

dollars,  with  interest  from  the  day  of  ,18      , 

which  plaintiff  claims. 

WHEitEFOEE  [etc.,  demand  of  judgm^fU]. 
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287.  By  a  Oorporation  Against  a  Corporation. 

I  and  II.  [Allege  plaintiff^ s  <md  defe/ndcmSe  inearporaUon 
08  in  Form  37,  etc^ 

III.  That  on  or  about  the  day  ,  18  ,  at  , 
the  defendant  [by  M.  N.,  its  president,  or^  cashier,  cr^  agent,  or 
atkervnee,  duly  authorized  thereto],  made  and  delivered  to  plain- 
tiff its  promissory  note  in  writing  ^  [oorUmue  as  m  Form,  228 
from  *  J  or  as  in  Form  229  from  *.] 

IV.  [The  same  as  paragraph  II  m  Form  228,  or  a^  in  Form 

229.] 

Whebefobe  [etc, J  demand  of  jvdgm£nt'\, 

288.  On  Two  Hotes,  one  being  Partly  Paid.* 

Fi/rst.  For  a  first  cause  of  action. 

I.  That  heretofore  [or^  on  or  about  the  day  of  , 
18  ,]  the  defendant  made  and  delivered  to  plaintiff  his  promis- 
flory  note  in  writing  [conti/rvue  as  in  Form  22S  from  the  *,  or,  as 
in  Form  229  from  the  *]. 

II.  [J^  the  legal  effect  of  the  note  is  pleaded  in  thej^rstpara- 
graph,  i,  e.,  if  Form  228  has  heen  foUowed,  allege]  :  That  no  part 
of  said  note  has  been  paid,  except  the  sum  of  dollars  [or, 
if  the  note  is  pleaded  by  setting  forth  a  copy  under  Form  229 ; 
That  no  part  of  said  note  has  been  jpaid  except  the  sum  of 

dollars,  and  there  is  now  due  plaintiff  thereon  from  the 
defendant  the  sum  of  dollars^  with  interest  from  the 

day  of  9  IS    ,  which  plaintiff  claims]. 

Second,  For  a  second  cause  of  action. 

*  Power  of  a  corporation  to  issue  '  Several  notes  are  several  causes  of 

ndi  an  obligation  will  be  assumed,  action,  and  must  be  separately  stated, 

and  need  not  be  averred.    Montague  Nathans  v.  Hope,  77  N.  T.  490;  Van 

e;  Church  School  Dist.,  84  N.  J.  L.  Namee«.  People,  9  How.  Pr.  (N.  Y.) 

218.  198;  Dorman  v,  Eellam,  4  Abb.  Pr. 

Under  N.  Y.  Code  Civ.  Pro.  g  1778,  (N.  Y.)  a08;  etmtra,  Merritt  ©.  Nihart, 

tlie  defendant's  answer  in  such  an  ac-  11  la.  57;  Dawson  9.  Lail,  1  Ariz. 

UdQ  must  be  accompanied  by  a  judge's  480. 
order  directing  the  issues  raised  by 
the  pleadings  to  be  tried. 
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III.  That  heretofore  [or,  on  or  abont  the  day  of  , 
18  ,]  the  defendant  made  and  delivered  to  plaintiff  his  promis- 
sory note  in  writing  [contimte  as  indicated  above], 

IV.  [If  the  legal  effect  of  the  note  is  pleaded^  aUege:  That  no 
part  of  said  note  has  been  paid  \  or^  if  the  note  ia  pleaded  hy 
setting  forth  a  copy :  That  no  part  of  said  note  has  been  paid, 
and  there  is  now  due  the  plaintiff  thereon  from  the  defendant 
the  sum  of  dollars,  with  interest  from  the  day  of  , 
18     ,  which  plaintiff  claims.] 

Whebefobe  [etc,y  demand  of  judgm,en(\. 

d89.  On  Several  Notes  given  upon  an  Agreement  to  Pay  all  upon  a 

Befiault  in  any.' 

[Sustained  by  Brown  v.  Southern  Mich.  R.  R.  Co.,  6  Abb.  Pr. 
(N.  Y.)  237.] 

I.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ants were  indebted  to  the  plaintiffs  in  the  sum  of        dollars. 

II.  That  to  secure  the  payment  of  that  sum,  and  in  consider- 
ation of  the  credit  thereby  secured,  the  defendants  agreed  to 
deliver,  and  did  on  said  day  make  and  deliver  to  the  plaintiffs,  and 
plaintiffs  accepted,  their  promissory  notes  in  writing,  of  which 
copies  are  hereto  annexed,  marked  *'  A,"  "  B "  and  "  C,"  and 
made  part  of  this  complaint. 

III.  That  at  the  same*  time,  and  in  consideration  of  plaintiff' 
acceptance  thereof,  defendants  agreed  with  plaintiffs  in  writing 
that  in  case  of  default  of  the  payment  of  any  one  of  the  said 
notes  at  the  time  when  the  same  should  become  due  and  payable, 
the  whole  amount  of  the  said  sum  of  dollars  and  interest, 
then  remaining  unpaid,  should  forthwith,  at  the  option  of  the 
plaintiffs,  become  at  once  due  and  payable. 

lY.  That  the  defendants  have  made  default  in  the  payment  of 
the  note  which  became  due  and  payable  on  the  day  of         , 

and  no  part  thereof,  or  of  any  of  said  notes,  has  been  paid. 

Whebefobe  [etc,^  demam.d  of  judgment], 

*  The  action  is  rather  upon  the  spe-   become  due  under  continuing  or  olher 
cial  agreement  than  on  the  notes.  For  executory  contracts,  see  SO  Abb.  N.  C. 
note  on  the  legal  effect  of  promissory  (N.  Y.)  15. 
notes  given  for  payments  expected  to 
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d40.  On  a  Note  for  a  Voluntary  Subscription,  Payable  on  Condition  of 
other  Snbocriptiona,  to  a  Certain  Amount  being  Secured^  or  at  a 
Fixed  Future  Time,  at  ICaker's  Option.' 

I.  \^AUege  plaintiff^ s  incorporation^  as  in  Form  37,  etc^ 

II.  That  the  said  defendant  on  or  about  the  day  of  , 
18  ,  at  ,  made  his  promissory  note  in  writing,  dated  that 
day,  whereby,  for  value  received,  he  promised  to  pay  to  the  said 
plaintiff,  by  name  of  the  trustees  of  the            college,  or  bearer, 

dollars,  with  annual  interest  from  the  day  of        , 

18  ,  payable  when  dollars  were  subscribed  toward  the  endow- 
ment of  said  institution,  or  in  four  additional  installments  from 
date,  as  defendant  shall  choose,  and  then  and  there  delivered  the 
same  to  the  plaintiff. 

III.  Tliat  before  the  commencement  of  this  suit  the  sum  of 
dollars  was  duly  and  in  good  faith  subscribed  to  the  endow- 
ment of  said  institution. 

IV.  That  the  plaintiff  is  now  the  lawful  owner  and  holder  of 
said  note,  and  that  the  said  defendant  has  not  paid  the  same,  or 
any  part  thereof,  but  is  justly  indebted  to  the  plaintiff  thereon. 

Wherbfobe  \etc.^  demand  of  judgment]. 


941.  On  a  Note  Payable  at  a  Specified  Time  after  Sight. 

I.  [Allege  the  note  as  in  Forms  228  or  229.] 

II.  That  on  or  about  the  day  of  j  18  ,  said  note 
was  duly  presented  by  the  defendant  \maker]y  with  notice  that 
payment  was  required  according  to  the  terms  thereof.^ 

III.  [^AUege  non-paym,ent^  as  i/n  preceding forms^ 
Wherefore  \etc.^  demand  of  judgmenf]. 

'  Fram   the  complaint   in  Genesee  *  In  a  note    payable  at  a   certain 

College  V.  Dodge,  26  N.  Y.  218,  where  time  c^fter  tight,  "  sight  **  is  a  condition 

it  was  held  that  plaintiffs  need  not  aver  precedent,    and   no    action    will    lie 

that  the  defendant  had  been  notified  until  demand  has  been  made.    Byles 

of  the  completion  of  the  subscription,  on  Bills,  219;  2  Am.  &  Eng.  Encycl. 

nor  that  payment  of  the  note  had  been  of  Law,  899. 
demanded  of  him. 
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III.  Indorsee  agfainst  Maker. 

242.  By  Fint  Indorsee.    Ordiaaiy  fona^  pleadiag  the  Legal  Bff»ct 

I.  That  heretofore  the  defendant  [maker]  made  and  delivered 
to  one  M.  N.  his  promissory  note  in  writing,  dated  on  the 

day  of  ,  at  ;  and  thereby  promised  to  pay  to  the 

order  of  said  M.  N.  ^  dollars,  months  after  said  date 

[pr^  on  the  day  of  ]. 

II.  That  said   M.  N.  ^  thereafter   [and  before  its  maturity]  * 
indorsed*  and  delivered  said  note  to  the  plain tifi^ [for  value].' 

*  If  the  payees  are  a  partnership,  it  Pratt  t.  Adams,  7  Paige  (N.  Y.),  616; 
is  enough  here  to  designate  them  by  Nelson  «.  Cowing,  6  Hill  (N.  Y.),  886; 
the  firm  name.  Oase  «.  Mechanics'  Banking  Associa- 

Where  the  plaintiffs  title  to  the  note  tion,  4  N.  Y.  (4  Comst.)  166;  Laning 

is  deduced  through  a  firm,  the  names  «.  Wise,  64  Cal.  410. 

of  the  members  of  the  firm  need  not  be  The  indorsement,  as  well  as  the  mak 

set  out  unless  they  are  defendants.    It  ing  of  a  note,  imports  a  consideration; 

is  sufficient  in  such  cases  to  allege,  and  it  is  held  that  no  consideration 

generally,  that  M.  K.  &  Co.  {ndorsed  therefor  need  be  alleged  in  pleading, 

it.  Cochrane f>.  Scott,  8 Wend.  (N.  Y.)  Hook*.  Pratt,  78  N.Y.  871;  Rnbelm&n 

229;  Bacon  «.  Cook,  1  Sandf.  (N.Y.)  v.  McNicol,  IdMo.  App.584;Luuing«. 

77.    See  cases  cited  in  note  to  Form  246.  Wise,  64  Cal.  410;  Wheeler  «.  Guild. 

An  aUegation   that   a   corporation  20  Pick.  (Mass.)  650. 

duly  indorsed,  transferred  and  deliv-  '  An  averment  that  a  note  was  in- 

ered  to  the  plaintiffs  the  note  sued  on,  dorsed  to  A.,  imports  delivery  to  hiiii. 

sufficiently  implies  that  the  transfer  Bank  of  Lo wville  v.  Edwardi,  11  How. 

was  made  pursuant  to  a  resolution  of  Pr.  (N.  Y.)  216;  Appleby  «.  Elkins,  2 

the  board  of  directors,  if  such  reflOtu-  Sandf.  (N.  Y.)  678;  N.  Y.  Marbled 

tion  is  necessary;  for  the  allegntioa  is  Iron  Works  «.  Smith,  4Duer(N.  Y.), 

not  true  if  the  transfer  was  not  made  862;  Griswold  v,  Loverty,  8  id.  690; 

by  the  proper  officer,  add  according  to  12  N.  Y.  Leg.  Obs.  816;  Burrall  c.  De 

law.    Nelson  t.  Eaton,  15  How.  Pr.  Oroot,  5Duer  (N.  Y.),  879;  MaiBton«. 

(N.  Y.)  805.  Allen,  8  Mees.  &  W.  404»  and  cuses 

*  The  words  "  before  its  maturity,"  there  cited;  and  see  Purdy  f>.  Ver- 
and  '*  for  value,"  are  not  essential,  milya,  8  N.  Y.  (4  Beld.)  846;  Chit,  on 
and  the  Only  reason  for  inserting  them  Bills,  Forms  658,  554. 

cah  be  that  they  might,  perhaps,  be  ^  On  a  note  payable  to  a  third  per- 

deemed  to  render  the  oomplalnt  more  fton,  plaintiff  must  set  forth  by  what 

definite  and  certain.  right  he  claims  it.  Montague  v.  Refne- 

Unless  the  Contrary  is  shown,  the  in-  gcr,  11  Iowa,  508;  Bennett  9.  CroweU, 

dorsement  will  be  presumed  to  have  7  Minn.  885. 

been  made  before  maturity.    Pinker-  When  the  complaint  alleges  that  the 

ton  «.   Bailey,  8  Wend.  (N.  Y.)  600;  defendant  gave  the  note  to  Uie  payee* 
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HL  TliAt  no  part  thereof  has  been  paid  [except  the  sum  of, 
etc,],  and  that  plaintiff  is  now  the  owner  and  holder  thereof.^ 

Wherefore  [etc.,  demand  qfjudffment]. 

243.  The  Same,  Pleaded  by  Copy.' 

I.  That  heretofore  the  defendant  made  and  delivered  to  one 
M.  N.  his  promissory  note  in  writing,  of  which  the  following  is 
a  copy : 

[Set  out  copy  of  note.f 

II.  That  thereafter  and  before  its  maturity  [e>r,  on  or  about 
the  day  of  ,  18  ],  said  M.  JT.  indorsed  and  delivered 
said  note  to  plaintiff  for  value. 

III.  That  no  part  of  said  note  has  been  paid,  but  there  is  due 
thereon  from  defendant  to  plaintiff  the  sum  of  doUars 
which  plaintiff  claims. 

WHSBEtoRE  [etc.,  demcmd  of  judgmenf]* 

M4.  deoond  or  Later  Indoraee  against  Saker. 

I.  [As  in  preoedinff  forfns.] 

n.  That  thereafter  and  before  its  maturity  said  note  was  duly 
mdoraed  and  delivered  by  said  M.  K.  to  one  C.  D.,  who  likewise 
thereafter  and  before  its  maturity  indorsed  and  delivered  said 
note  to  thiiS  plaintiff.^ 

who  indorsed  and  delivered  it  to  the  (by  the  indorsee)  against  the  maker  of 

plaintiff,  and  the  answer  does  not  deny  the  note,  then  the  note  and  not  the  in- 

tfais  aUegatlon,  the  defendant  cannot  dorsement  is  the  contract  constituting 

prove  that  the  payee  had  no  capacity  the  cause  of  action."   Bascom  9.  Toner, 

to  transfer,  and  thus  indirectly  contro-  5  Ind.  App.  220;  81  N.  £.  Rep.  856. 

▼ert  the  transfer.  Bobbins  v.  Richard-  It  was  held  in  Alexander  t.  McDon, 

son.  3  Bosw.  (N.  T.)  248.  106  Oal.  25;  41  Pac.  Rep.  24»  that  a 

*  This  averment  of  continued  own-  complaint  sufficiently  showed  an  as- 
erehip  is  usual,  but  not  essential,  signment  from  payee  to  plaintiff  to 
Poonaan  9.  Mills^  85  Cal.  118;  Fleury  sustain  a  verdict  by  default,  where  it 
«.  Roget,  6  8andf.  (N.  T.)  646.  set  forth  a  copy  of  the  note  with  the 

*  Under  K.  T.  Code  Civ.  Pro.  g  584;  indorsement  thereon,  and  an  allega- 
see  Form  329  and  notea  tion  that  ''there  is  due  and  owing 

'  The  copy  need  not  contain  a  copy  from  dtf&ndant  to  plaintiff  thereon." 

of  the  indorsement,  if  the  fact  of  in-  etc. 

doisement  be  alleged  as  in  paragraph  ^  The  complaint  is  not  bad  upon  de- 

n.    "  Where  the  action  is   brought  murrer  for  omitting  to  aver  a  transfer 

30 


234  Abboit's  Fobms  of  Pleading. 

[Or J  that  thereafter  and  before  it8  maturity,  said  note  was  duly 
indorsed  and  delivered  to  this  plaintiff,  who  is  now  the  owner 
and  holder  thereof?]  * 

III.  [j^on-paymenty  as  in  preceding  J^orms,] 

Wherefore  [etc.^  demand  of  judgment]. 

to  the  plaintiff,  if  it  avers  indorse-  Y.  (2  Se]d.)209.  And  evidence  on  the 
ment  by  the  payee,  and  that  the  plain-  part  of  the  defendant  that  the  note 
tiff  is  the  owner.  It  seems  now  to  be  was  a  lost  or  stolen  note,  merely  re- 
settled that  an  allegation  of  owner-  huts  this  presumption,  and  calls  on 
ship  is  not  to  be  deemed  a  mere  con-  the  plaintiff  for  nothing  more  than 
elusion  of  law,  but  is  an  allegation  of  direct  evidence  that  he  took  the  note 
a  fact.  Schofield  t.  Whitelegge,  12  in  good  faith  and  for  value.  Mills  t . 
Abb.  Pr.  (N.  S.)  820.  Barber,  1  Mees.   &  W.  425;  De  la 

Conversely,  if  it  sets  forth  the  trans-  Chaumette  9.  Bank  of  England,  9 
fers  to  him,  it  need  not  also  allege  Bamw.  &  G.  206;  King  v.  Milsom,  2 
that  he  is  the  owner.  Mitchell  v.  Campb.  6;  Miller  v.  Race,  1  Burr.  452; 
Hyde,  12  How.  Pr.  (N.  Y.)  460;  Con-  Grant  v.  Vaughan,  8  id.  1616;  Pea- 
necticut  Bank  v.  Smith.  17  id.  487;  s.  cock  v.  Rhodes,  2  Dougl.  638;  Mick- 
c.  more  fully,  9  Abb.  Pr.  (N.  Y.)  168.   lethwaite  v.  Thebaud,  4  Sandf.  (N.  Y.) 

The  earlier  cases  under  the  Code,  97;  and  see  Catlin  v.  Hansen.  1  Duer 
laid  down  more  technical  rules,  some  (N.  Y.),  809;  Rochester  v.  Taylor,  28 
of  them  holding  that  the  complaint  Barb.  (N.  Y.)  18.  And  evidence  that 
must  trace  the  plaintiff's  title  by  set-  the  plaintiff  took  the  note  after  ma- 
ting out  the  successive  indorsements,  turity  does  not  rebut  the  presumption 
10  How.  Pr.  (N.  Y.)  238;  Id.  88;  12  that  he  paid  value  for  it.  James  tr. 
id.  821.  But  it  is  clear  that  he  can  Chalmers,  6  N.  Y.  (2  Seld.)  209.  And 
only  be  required  to  plead  that  which  the  plaintiff  is  not  bound  to  prove  the 
he  is  required  to  prove.  He  must  genuineness  of  intermediate  indorse- 
prove  that  the  note  was  made  by  the  ments.  Pentz  t,  Winterbottom,  5 
defendant,  and  that  he  became  the  Den.  (N.  Y.)  51. 
owner  of  it  before  suit  brought.  The  It  is  clear,  then,  on  general  princi- 
production  of  the  note  on  the  trial  in-  pies,  that  the  complaint  on  a  negoti- 
dorsed  to  him  or  in  blank,  proves,  by  able  note,  even  if  not  drawn  under  N. 
a  legal  presumption,  that  he  became  Y.  Code  Civ.  Pro.  §  584,  need  not 
the  owner  for  value,  and  before  ma-  trace  the  indorsements.  It  is  suffl- 
turity.  Smith  v,  Schanck,  18  Barb,  cient  to  aver  distinctly  the  plaintUTs 
(N.  Y.)  844;  James  v,  Chalmers,  6  N.    ownership.    And  the  authorities  main- 

'  Prom  the  averments  in  Mechanics'  holder,"  without  the  word  **  owner  " 

Bank  v.  Straiton,  8  Abb.  Ct.  of  App.  or  an  equivalent  term,  might  be  suffl- 

Dec.  (N.  Y.)  269.  The  averment  that  cient.    Lee  tJ.  Ainslee.  1  Hilt.  (N.  Y.) 

the  plaintiff  is  the  owner  is  suflScient,  277;  4  Abb.  Pr.  (N.  Y.)  468;  Benson 

-without  adding  that  he  is  the  holder,  v.  Couchman,  1  Code  R.  (N.  Y.)  119; 

Rollins  t?.  Forbes,  10  Cal.  299.    An  Catlin  v,  Gunter,  1  Duer  ^.  Y.),  368. 
averment   that    '*he    is    the   lawful 
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946.  On  a  Note  Payable  to  Bearer,  or  to  a  Fictitioos  Person's  Order,  or 

to  tlie  leaker's  own  Order.  * 

I.  That  heretofore  the  defendant  [maker]  made  and  delivered 
[to  M.  N.]  his  promissory  note  in  writing,  dated  on  the  day 
of  ,  at  ;  and  thereby  promised  to  pay  to  bearer  [or, 
to  M.  N.,  or  bearer — or,  to  bills  payable  or  order  —  or,  to  the 
order  of  the  defendant]  dollars,  months  after  said  date 
[or,  on,  etc.], 

II.  Tliat  the  same  tnereafter  and  before  the  maturity  [was 
indorsed  by  said  defendant  in  blank,  and]  came  lawfully  to  the 
possession  of  the  plaintiff  [for  value]^ 

III.  That  no  part  thereof  has  been  paid  [except  the  sum  of, 

etc,]. 

Wherefore  [etc,y  d&inand  ofjvdgment], 

IV.  Indorsee  against  Indorser. 

946b  First  Indorsee  against  Payee,  Indorser,  Pleading  Legal  Eftoct. 

I.  That  heretofore  one  M.  N.  [or,  M.  N.  &  Co.]'  made  and  deliv* 
ered  to  the  defendant  his  [their]  promissory  note  in  writing, 
dated  on  the        day  of  ,  at  ,  and  thereby  promised  to 

tain  this  view.    Mechanics'  Bank  «.  5  Greenl.  282;  Macferson  v.  Thoytcs, 

Straiton,  8  Abb.  Ct.  of  App.  Dec.  (N.  Peake's  N.   P.   C.   20;    Bosanquet  t. 

Y.)  269;  Taylor  «.  Corbiere,  8  How.  Anderson,  6  Esp.  R.  48.    It  is  pro- 

Pr.  (N.  Y.)  885;  Benson  «.  Couchman,  vided  by  statute  that  a  note  or  draft 

1  Code  R.  (N.  Y.)    119;   Loomis  «.  payable  to  a  fictitious  or  non-existing 

Dorshimer,  8   How.   Pr.   (N.   Y*.)  9;  person  and  negotiated  by  the  maker, 

Mitchell  t.  Hyde,  12  id.  640;  Griswold  with  knowledge,  is  payable  to  bearer, 

r.  Loveity,  8  Duer  (N.  Y.),  690;  12  N.  N.  Y.  Negotiable  Instr.  Law,  ch.  50 

Y.  Leg.  Obs.  816;  N.  Y.  Marbled  Iron  of  the  Qen'l  Laws,  §  28»  superseding  1 

Works  ©.  Smith.  4  Duer  (N.  Y.).  862;  N.  Y.  R.  S.  768,  §  5  (8th  ed.  vol.  4, 

Lee  V,  Ainslee,  4  Abb.  Pr.  (N.  Y.)  468.  p.  2489). 

See,  also,  Critchlow  v.  Parry,  2  Campb.  *  Mesne  indorsements  of  a  note  pay- 

182;  Lambert  «.  Pack,  1  Salk.   127;  able  to  bearer  need  not  be  alleged  nor 

Dean  9.  Hewit,  5  Wend.  (N.  Y.)  257.  proven.    Mechanics' Bank  v.  Straiton, 

*  It  seems  to  be  the  general  rule,  8  Abb.  Ct.  of  App.  Dec.  (N.Y.)  269. 

that  a  note  drawn  to  the  maker's  own  *  It  is  not  necessary  to   state  the 

order,  must  be  indorsed  by  him  in  or-  names   of   the  partners  at  large,   in 

der  to  pass  legal  title.  Smith  f.  Lusher,  counting  on  a  note  made  or  indorsed 

5  Cow.  (N.Y.)  688;  Titcombv.  Thomas,  by  a  copartnership,  when  the  suit  is 
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pay  to  the  defendant  [or  order],  dollars,        days  after  said 
date  [oTy  on,  etc.']. 

II.  That  the  defendant  [indoraer]  then  and  there  [or^  there- 
after and  before  the  maturity  of  said  note  —  or^  before  this  action]* 
indorsed*  and  delivered  the  same  to  the  plaintiff  [for  value]. 

III.  That  at  maturity  [oTy  on  the  day  of  ,  18  ],  said 
note  was  duly  presented'*  for  payment,  and  payment  thereof  then 

not  brought  against  them.  Cochrane  f.  note  payable  at  a  particular  place,  pre- 

Scott,  8  Wend.  (N.  Y.)  229;  Bacon  v.  sentment  and  demand  at  that  place  is 

Cook,  1  Bandf.  (N.  Y.)77;  Childress «.  sufficiently   alleged   if  it  be  averred 

Emory,  8  Wheat.  642;  Stout  v.  Hicks,  that  the  note  was  duly  presented  for 

5  Blackf.  (Ind.)  49.  payment,  etc.     Woodbury    0.  Sack- 

>  Bren  if  the  indorsement  be  subse-  rider,  2  Abb.  Pr.  (K  Y.)  402;  Gay  «. 
quent  to  maturity,  demand  of  pay-  Paine,  5  How.  Pr.  (N.  Y.)  107;  Femer 
ment,  and  notice  to  indorser  must  be  v.  Williams,  14  Abb.  Pr.  (N.  Y.)  215; 
alleged.  AUeman  t>.  Bowen,  15  N.  Y.  Adams  t>.  Sherrill,  14  How.  Pr.  (N. 
Supp.  818;  Kennan  v.  McRae,  8  Stew.  Y.)  297;  Chemical  Nat.  Bank  9.  Car- 
afe P.  (Ala.)  249.  pentier,  9  Abb.  N.  C.  (N.  Y.)801;  see, 

'  In  an  action  against  a  corporation,  also,  Cutlers.  Ains worth,  21  Wise.  881; 
as  indorser  of  a  promissory  note,  if  the  People's  Bank  v.  Scalgo,  (Sup.  Ct.  Mo. 
complaint  alleges  that  the  note  was  1895)  29  S.  W.  Rep.  1082.  Nor  need 
indorsed  by  the  defendants,  that  is  the  particular  day  of  demand  and  no- 
sufficient  (Elmendorf  v.  Sbotwell,  15  tice  be  alleged.  Norton  «.  Lewis,  2 
N.  J.  L.  158);  as  it  implies  that  the  Conn.  478;  Smith  9.  RayttomL  9 Port. 
note  was  lawfully  indorsed  by  them,  (Ala.)  459.  Compare  as  to  the  force 
and  the  burden  is  thrown  on  the  de-  of  the  word  **  duly,"  Polly  v.  Sara- 
fendants,  to  show  that  it  was  not  law-  toga  ft  Washington  R.  R.  Co.,  9  Barb. 
fully  done.  It  need  not  be  averred  in  (N.  Y.)  449;  People  ex  rel.  Haws  «. 
the  complaint  that  the  note  was  In-  Walker,  2  Abb.  Pr.  (N.  Y.)  421;  Peo- 
dovBed  by  the  defendants  in  the  course  pie  ex  rel.  Crane  v.  Ryder,  12  N.  Y. 
of  their  legitimate  business.  Mechan-  488.  It  seems  to  be  conceded  that 
ics'  Banking  Association  «.  Spring  it  is  not  necessary  to  show  by 
Valley  Shot  ft  Lead  Co.,  25  Barb,  whom  presentment  was  made,  and 
(N.  Y.)  419;  Nelson  «.  Eaton,  15  How.  it  has  been  held  that  an  allegation  of 
Pr.  (N.  Y.)  805;  Andrews  «.  Astor  presentment  of  a  bill  for  payment  by 
Bank,  2  Duer  (N.  Y.),  629;  Price  f.  a  certain  person,  does  not  require  proof 
McClave,  6  id.  544;  affirming  s.  c,  5  of  presentment  by  such  person, 
id.  670;  and  8  Abb.  Pr.  (N.  Y.)258.  Boehm  t?.  Campbell,  Gow.  55;  s.  c,  5 
Nor  for  value,  as  the  legal  presump-  Eng.  Com.  L.  R.  459;  and  see  Hunt 
tion  supplies  the  inference.  Guggen-  t.  Maybee,  7  N.  Y.  266.  But  an 
heim  V.  Goldberger,  27  N.  Y.  Supp.  allegation  of  non-payment  does  not 
422;  Hook  9.  Pratt,  78  N.  Y.  871.  dispense  with  an  allegation  of  present- 

»  Under  N.  Y.  Code  Civ.  Pro.  §  588,  ment,  and  the  converse  is   equally 

in  a  complaint  against  indorser,  on  a  true.    Bank  v.  Martin,  11  Abb.  Pr. 
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and  there  demanded,  but  the  same  was  not  paid,  [whereupon  said 
note  was  duly  protested  for  non-payment^],  of  all  of  which^  due 
notice  was  given  to  the  defendant  [indorser],^ 

IV.  That  the  cost  of  protest  thereof  was  dollars,  which 
plaintiff  was  obliged  to  and  did  pay. 

(N.  Y.)  391.  Where  the  complaint  pear  from  the  defendant's  own  evi- 
a^erred  that  on  the  day  the  note  fell  dence.  it  is  available  under  an  allega- 
due  it  was,  "by  the  Bank  of  C.,  gation  of  due  presentment  and  de- 
which  then  held  the  same/'  presented  mand.  Smith  «.  Poillon,  87  N.  Y. 
for  payment,  it  was  held  that  the  lat-  590;  18  Reporter,  SOS.  For  such  aver- 
ter  was  not  an  allegation  of  ownership  ments,  see  Forms  2dl  and  262. 
by  the  Bank  of  C,  but  at  most,  of  a  An  averment  in  a  complaint  against 
deposit  of  the  note  and  a  holding  of  an  indorser,  that  the  note  was  pre- 
the  same  as  the  agent  of  the  plaintiff,  sented  to  the  maker  and  payment  de- 
Farmers  A  Mechanics'  Bank  v.  Wads-  manded,  is  proper  when  it  was  in  fact 
worth,  24  N.  Y.  547.  Where  the  note  presented  at  the  last  place  of  resi- 
ts made  payable  at  a  particular  bank,  dence  and  business,  from  which  he  had 
and  the  bank  itself  is  the  holder,  an  then  recently  removed,  and  after  dili- 
averment  and  proof  of  demand  at  the  gent  inquiry  he  could  not  be  found  so 
place  designated  may  be  dispensed  that  it  could  be  presented  to  him  per- 
with.  Bank  of  U.  8.  t?.  Smith,  11  sonally.  Paton  v.  Lent,  4  Duer  (N. 
Wheat.  171;  Dykman  v.  Northbridge,  Y.),  231.     And  see  Hine  t.  AUeley,  4 

I  App.  Div.  (N.  Y.)  26.  Bamw.   &  A.   624.     And    where    no 
Formerly  evidence  of  facts  excusing  place  of  payment  was  specified  in  a 

non-presentment  and  notice,  was  ad-  note  made  by  a  partnership  since  dis- 
miaaible  under  an  averment  of  due  de-  solved  by  bankruptcy,  Iield,  that  a  de- 
mand and  notice.  Under  the  Code,  if  mand  upon  one  of  the  former  partners 
the  plaintiff  wishes  to  prove  such  ex-  was  sufficient  to  charge  the  indorser. 
cuse  he  should  plead  the  facts  const!-  Gates  v.  Beeclier,  60  N.  Y.  518. 
tuting  it.  Garvey  «.  Fowler,  4  Sandf .  '  An  averment  of  due  protest  does 
(N.  Y.)665.    But  if  such  excuse  ap-  not  imply  the  necessary  previous  de- 

*  An  aUegation  that  the  note  was  Ark.  484;  Loose  v.  Loose,  36  Pa.  St. 

duly    presented    and    payment    de-  538;    or  of  due    notice,    Dwight   v, 

manded,  but  it  was  not  paid,  and  due  Wing,  2  McLean,  580. 

notice  of  non-papment  was  given,  etc.,  '  A  denial  that  the  notice  of  protest 

18  insufficient.    Due  notice  of  demand,  was  received  by  defendant  may  be 

aa  well  as  of  non-payment,  should  be  stricken  out  of  the  answer  of  the  in- 

aUeged.    Pahqnioque  Bank «.  Martin,  dorser,    as   irrelevant.     £dgerton   t. 

II  Abb.  Pr.  (N.  Y.)  291.  Smith,  3  Duer  (N.  Y.).  614.     If  the  in- 
A  general  averment  of  notice  of  all  dorser  of  a  note  dies  before  its  matur- 

tbe   premises  waa  held  safflcient  in  ity,  the  allegation  in  an  action  against 

Boot  V.  Franklin,  8  Johns.  (N.  Y.)  207;  his  representatives,  must  be  of  notice 

Hill  0.  Flaaters'    Bank.   3   Humph,  to  them  as  such,  and  not  to  the  indorser. 

(Tenn.)   670;   Proudflt  e.  Murray,  1  Stewart  v.  £den,  2  Oai.  (N.  Y.)  121. 
Gall  (Ya.),  894;  Jones  v.  Robinson,  8 
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» 

V.  That  no  part  of  said  note,  or  the  cost  of  protest  thereof, 
has  been  paid  [except  the  snm  of,  etc.]. 

Whebefoke,  [etc.y  demand  of  judffmenf]. 

947.  The  Same,  Pleading  by  Gopy.^ 

I.  That  heretofore  [or,  on  or  about  the  day  of  , 

18    ]  one  M.  N.  made  and  delivered  to  the  defendant  his  prom- 
issory note  in  writing,  as  follows : 

[Set  forth  a  verbatim  copy  of  the  note.] 

Ily  III,  IV  as  in  preceding  form. 

Y.  That  no  part  of  said  note,  or  the  cost  of  protest  thereof, 
has  been  paid,  and  there  is  now  due  thereon  from  defendant  to 
plaintiff  the  sum  of  dollars,  which  plaintiff  claims. 

Wherefore  [etc.,  demand  for  judgment]. 

mand.  Price  v.  McClave,  6  Duer  (N.  undoubtedly  used  in  its  popular  seens 
Y.).  544.  Nor  does  it  imply  notice  of  of  demand  and  notice  of  non-payment, 
dishonor  to  the  indorser.  Cook  t.  An  averment,  that  "when  it  came 
Warren,  88  N.  Y.  87;  contra.  Wards  due  it  was  protested  for  non-payment, 
V.  Sparks,  58  Ark.  519;  14  8.  W.  Rep.  and  due  notice  of  protest  was  given," 
838.  Notarial  protest  is  not  necessary  is  not  equivalent  to  an  averment  that 
to  charge  the  indorser  upon  a  promis-  the  note  had  been  duly  presented  for 
scry  note,  nor  on  an  inland  bill  of  ex-  payment  to  the  maker,  and  that  pay- 
change.  Miller  v.  Hackley,  5  Johns,  ment  had  been  refused;  and  for  this 
(N.  Y.)  876;  Coddington  v.  Davis,  1  defect  the  complaint  was  held  demur- . 
N.  Y.  (1  Comst.)  186;  Cole  «.  Jessup,  rable.  Price  v.  McClare,  8  Abb.  Pr. 
10  How.  Pr.  (N.  Y.)  515;  1  Parsons  on  (N.  Y.)  258.  An  averment  of  due  de- 
Con  tr.  288;  Edwards  on  Bills,  268.  It  mand,  and  due  protest  for  non-pay- 
is  only  practiced  as  a  convenient  ment,  without  alleging  notice  to  in- 
niethod  of  effecting  demand  and  no-  dorser,  is  insufficient  to  charge  him. 
tice,  and  preserving  proof  of  those  Cook  v,  Warren,  88  N.  Y.  87;  over- 
f  :i(as  in  those  States  where,  as  in  this  ruling  Woodbury  v.  Sackrider,  2  Abb. 
State,  it  is  permitted  by  statute.  N.  Y.  Pr.  (N.  Y.)  402. 
Code  Civ.  Pro.  §  928.  It    is   not    enough    that    the    in- 

They  are  facts  which  may  be  proved  dorser  had  knowledge  of  the  non-pay- 
in  other  ways,  and  the  act  of  protest,  ment;  he  is  entitled  to  notice.  Where 
as  evidenced  by  the  notarial  certifi-  notice  is  material,  an  averment  of 
cnte,  is  merely  one  form  of  evidence  facts  **  which  defendant  well  knew," 
of  those  facts,  and  need  not  be  has  been  held  not  equivalent  to  aver- 
pleaded.  In  Turner  v.  Comstock,  1  ment  of  notice.  Colchester  v.  Brooks, 
Code  R.  102,  where  it  was  said  that  7  C.  B.  889;  58  Eng.  Com.  L.  R.  889. 
the  complaint  must  show  that  the  note  *  See  notes  to  Form  229. 
was  protested,  the  word  protest  was 
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MS.  The  Gbutne,  Approved  Form  in  Ck>xiimon-Ijaw  State. 

[SoBtained  in  Bartlett  v.  Leathers,  84  Me.  241 ;  24  Atl.  Bep. 
842.] 

I.  [As  in  Farm  246.] 

II.  The  said  defendant  L.  thereafter,  on  the  same  day,  indorsed 
and  delivered  the  said  note  to  the  plaintiff,  and  the  plaintiff  avers 
timt  afterwards,  when  the  said  note  became  payable,  namely,  on 
the  day  of  9  ^8  >  &^  aforesaid,  the  said 
note  was  dnly  presented  to  the  said  H.  [maker]^  and  payment  of 
the  said  sum,  according  to  the  tenor  of  the  said  note,  was  then 
and  there  dnly  requested  of  the  said  H.,  who  then  and  there 
refused  to  pay  the  same,  of  all  of  which  the  said  defendant  L. 
thereafter,  on  the  same  day,  had  notice,  by  season  whereof  the 
said  defendant  L.  became  liable,  and  in  consideration  thereof  then 
and  there  promised  the  plaintiff  to  pay  him  the  amount  of  the 
said  note,  with  interest,  when  thereunto  requested.^ 

949.  Bexnote  Indorsee  against  the  Payee,  Indorser. 

As  in  either  preceding /orrny  sribstitutvng  for  paragraph  II, 
That  the  defendant  then  and  there  [or,  thereafter]  indorsed  the 
same  [in  blank],'  and  delivered  it  so  indorsed ;  and  thereafter  and 
before  maturity  thereof  [or,  before  this  action]  it  lawfully  came 
to  the  possession  of  the  plaintiff,  who  is  now  the  owner  and  holder 
thereof,  for  value. 


dSO.  Bemote  Indorsee  against  his  Immediate  Indorser. 

I.  That  heretofore  one  M.  N.  made  and  delivered  his  promis- 
sory note  in  writing,  dated  on  the  day  of  ,  at  ; 

*  The  court  said:  "  It  Is  objected  by  averment  that  the  note  was  indorsed 

defendant,  on  demurrer  to  the  dcclara-  for  value." 

tion,  that  no  consideration  is  alleged  *  An  indorsement  in  blank  renders 

for  his  promise  to  pay  the  note  in  case  the  note  payable  to  bearer  (N.  Y.  Ne- 

of  non-payment  by  the  maker.    We  got.  lustr.  I^aw,  §  28),  and  in  an  action 

find,  however,  the  declaration  to  be  of  upon  such   an    instrument,    plainti6 

standard  form  in  both  ancient   and  need  not  aver  nor  prove  the  transfers 

modem  use.     The  words  Mn  consid-  through  which  he  derived  his  title. 

eration  of  in  the  count  apply  to  all  Mechanics'  Bank  v.  Straiton,  8  Abb. 

preceding  matter,  and  amount  to  an  Ct.  App.  Dec.  (N.  Y.)  269. 
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and  thereby  promised  to  pay  to  the  order  of  O.  P.  dollars, 

days  after  said  date  [or,  on,  etc.], 

[Or^  plead  hy  copy  as  in  Form  247.] 

II.  That  the  said  payee  then  and  there  [or,  thereafter]  indorsed 
the  same  to  the  defendant  [or^  indorsed  the  same,  and  delivered 
it  so  indorsed]. 

III.  That  thereafter  and  before  the  maturity  thereof  [or^  this 
action],  the  defendant  indorsed  and  delivered  the  same  to  the 
plain  tiif  for  value. 

[  CarUinue  aa  in  Form  246,  paragraphs  III^  I V  and  K] 

251.  Averment  of  Excuse  for  Non-presentment,'  where  tlie  Xaker 

Ck>uld  Not  be  Found. 

[For  Illin  Form  246,  mbBtitute:] 

III.  That  at  the  maturity  of  said  note,  diligent  search  and 
inquiry  were  malie  for  said  Imaker]  at  [the place  ofdate']^  in  order 
that  the  same  might  be  duly  presented  to  him  for  payment,  but 
he  could  not  be  found,  and  the  same  was  not  paid,  whereupon 
said  note  was  duly  protested  for  non-payment ;  of  all  wliich  due 
notice  was  given  to  the  defendant. 

252.  The  Same,  where  the  Indorser  has,  before  Katurity,  Waived 

Demand  and  Notice. 

[Substitute  for  III  in  Form  246  :] 

III.  That  at  [or^  before]  the  maturity  of  said  note,  said  indorser 
waived  presentment  to  and  demand  for  payment  of  said  [maker] 
and  notice  to  defendant  of  the  non-payment  thereof. 

1  To  charge  an  indorser  on  a  note  averring  regular  demand  and  notice 

payable  on  demand,  if  the  complaint  may  be  used.    See  Taylor  «.  Snyder, 

shows  an  unreasonable  delay  in  de-  3  Den.  (N.  Y.)  145.    As  to  the  suffi- 

mand,  the  facts  excusing  it  must  be  ciency  of  this  form  of  avennent,  see  2 

averred  as  a  part  of  the  cause  of  action.  Chit.  PL  ISi. 

Jerome  v.  Stebbins,  14  Gal.  457.  What  degree  of  diligence  in  search- 

*  This  form  is  for  use  only  when  no  ing  for  maker's  residenoe  or  office  will 

particular  place  of  payment  is  speci*  excuse  demand  depends  upon  the  pecu- 

lied.    If  the  note  was  drawn  payable  liar  circumstances  of  each  case.     Coo- 

ata  particular  place,   and  was  pre-  ley    v.    Shannon,    36    La.   Ann.  548; 

sented   there,    the    preceding    forms  Walker  v.  Stetson,   14  Ohio  St  S9; 
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S68.  The  Barney  where  Waiver  was  Made  after  KaturityJ 

[Suistitute  for  III  in  Form,  246.] 

III.  That  the  defendant,  witli  full  knowledge'  that  plaintiff 
had  omitted  to  present  said  note  for  payment,  and  to  notify 
defendant  of  the  non-payment  thereof,  heretofore  [or,  on  or  about 
the  day  of  i  IS    ]  waived  plaintiff's  said  omission, 

and  then  and  there  promised  to  pay  said  note. 

254.  On  a  Note  which  may  not  be  Valid  as  against  the  Kaker.' 

L  That  the  defendant  indorsed  and  delivered  to  plaintiff  a 
promissory  note,  made  \or^  purporting  to  have  been  made]  by  one 

Blodgett  9.  Durgin,  82  Yt.  361.  Where  son,  14  Missouri,  59;  James  «.  O'Brien, 
the  maker  has  left  the  State,  see  26  Eng.  L.  &  Eq.  R.  288;  De  Wolf  «. 
Whitcly  «.  Allen,  (Iowa,  1881)  9  Murray,  2  Sandf.  (JC.  Y.)  166;  Metcalfe 
Northw.  Rep.  190.  «.  Richardson,  78  Eng.  Ck)m.  L.  R. 

1  If  the  waiver  was  before  maturity,  1010.  A  promise  relied  on  as  pre- 
it  is  considered  as  an  estoppel,  operat-  sumptive  evidence  of  notice  given, 
iDg  to  conclude  the  indorser  from  should  not  be  pleaded;  It  Is  merely  one 
denyiag  that  demand  was  made  and  form  of  evidence  of  notice  as  averred, 
notice  given;  and  it  seems  that  evi-  But  a  promise  relied  on  as  to  establish 
deuce  of  such  a  waivei  would  be  ad-  a  waiver  of  an  acknowledged  omission 
miesible  under  an  averment  of  due  to  give  notice  should  be  pleaded. 
demand  and  notice.  Goddington  9.  Spang  «.  McQany,  1  West.  L.  Monthl. 
DaTie,  1  N.  Y.  186;  and  see  Holmes  e.  406. 
Holmes,  9  id.  585.  *  An  allegation  that  the  indorser's 

As  to  a  promise  made  subsequent  to  promise  was  made  with  full  knowledge 
maturity,  a  distinction  is  taken  be-  that  he  stood  released  from  the  obliga- 
tween  a  promise  by  the  indorser  tion,  was  held  essential  in  Freeman  v. 
proved  as  presumptive  evidence  of  O'Brien,  88  Iowa,  406. 
actual  notice  having  been  given  him,  '  This  form  is  from  the  Report  of 
sod  a  promise  proved  as  evidence  of  a  the  Commissioners  of  the  Code,  p.  40, 
waiver  of  the  holder's  admitted  iMihti  and  is  there  recommended  for  use  in 
in  not  having  given  notice.  Tebbetts  all  actions  against  indorsers  only,  on 
e.  I>owd,  28  Wend.  (N.  Y.)  379;  Miller  the  ground  that  it  will  avoid  all  danger 
e.  Hackley,  6  Johns.  876;  Duryee  d.  of  misleading  the  defendant  into  Im- 
Denison,  Id.  248;  Thornton  «.  Wynn,  material  issues;  since  he  is  estopped 
12  Wheat.  188;  Leonard  9.  Gary,  10  by  his  indorsement  from  denying  the 
Wend.  (N.  Y.)  504;  Agan  e.  Mc^nus,  making  of  the  note,  although  the 
11  Johns.  (K.  Y.)  180;  Lundie  e.  Rob-  maker's  signature  might  be  a  forgery; 
ertaon,  7  Bast,  881;  and  see  Taylor  v.  and,  therefore,  the  only  material  issue 
Jones,  2  Campb.  105;  Docsey  v.  Wat-  is,  whethtr  he  indoned  sudi  a  note. 

81 
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M.  N,  on  the  day  of  ,  18     ,  at  ,  for  the  sum  of 

dollars,  payable  to  the  order  of  defendant  [or,  one  O.  P.], 
days  after  date  [and  indorsed  by  the  said  O.  P.   to  the 
defendant], 

[Continue  as  i/n  Form  ^Q,  pa/rdgraphs  III,  IV and  F!] 
V.  Indorsee  against  Maker  and  Indorser.^ 

255.  First  Indorsee  against  Maker,  and  Payee,  Indorser. 

I.  That  heretofore  the  defendant  [maker^  [or,  the  defendants, 
naming  ihe  makers,  under  their  firm  name  of  W.  X.  &  Co.] 
made  his  [their]  promissory  note  in  writing,  dated  on  the  day 
of  ,  at  ;  and  thereby  promised  to  pay  to  the  order  of 

the  defendant  [indorser"]  [or,  to  the  order  of  the   defendants, 
nam,ing  the  indorsers,  under  their  firm  name  of  Y.  Z.  &  Co.], 
dollars,  days  after  said  date  [or,  on,  etc.]. 

[Continue  as  in  Form  246.] 

260.  Bexnote  Indorsee  against  ICaker,  First  Indorser,  and  a  Later 

Indorser. 

I.  [As  vn  preceding  form^ 

II.  That  the  defendants  [namiing  the  payees]  [under  their  said 
firm  name]  indorsed  the  same,  and  delivered  it  so  indorsed. 

III.  That  tliereafter  the  defendants  [nam,vng  tlie  kUer 
indorsers]  [under  their  firm  name  of  U.  V.  &  Co.]  indorsed  the 
same  [in  blank],  and  delivered  it  so  indorsed,  and  thereafter  and 
before  its  maturity  it  lawfully  came  to  the  possession  of  the 
plaintiff  for  value. 

[Continue  as  in  Form  346,  frain  beginning  of  pa/ragraph 
IIL] 


^  See  N.  Y.  Code  Civ.  Pro.  g  454,  as  note,  in  an  action  against  a  maker  and 
to  ^ben  persons  liable  on  same  written  irregular  indorser,  see  Forms  267-200. 
instrument,  including  bills  and  notes,  This  form  is  supported  by  Burrall 
may  be  sued  together  in  N.  Y.  «>.  De  Groot,  5  Duer  (N.  Y.),  879;  Gil- 

For  complaints   on  a    promissory  dersleeve  «.  Mahoney,  Id.  388. 
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VI.  Payee  against  Maker  and  Irregular  Indorser. 

257.  Payee  having  Parted  witli  Value  on  the  Faith  of  the 

Indorsement.  > 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendant  W.  X.  made  his  promissory  note  in  writing,  dated  on 
that  day,  and  thereby  promised  to  pay  to  the  order  of  the  plain* 
tifi,  at  ,  the  snm  of  dollars,  months  after  said  date 
[or,  on,  etc.'\, 

II.  That  at  the  time  of  the  making  of  said  note,  and  prior  to 
its  delivery  to  plaintiff,  the  defendant  Y.  Z.  indorsed  said  note  for 

'  The  indorser  of  a  note,  payable  to  2  Abb.  N.  C.  (N.  Y.)  79.  No  consld- 
the  order  of  another,  is  presumed  to  eration  need  be  alleged  in  Missouri, 
have  intended  to  become  liable  as  sec-  First  Nat.  Bk.  «.  Landis,  84  Mo.  App. 
ond  indorser,  and  is  not  liable  upon  the  488. 

note  to  the  payee,  who  is  supposed  to  By  §  114  of  the  N.  Y.  Negotiable 
be  the  first  indorser.  But  this  pre-  Instruments  Law  (L.  1807,  c.  612;  ch. 
Bomption  may  be  rebutted  by  showing  50  of  Gtoeral  Laws)  it  is  provided  that 
that  the  indorsement  was  mwd0  prior  to  where  a  person  not  otherwise  a  party 
its  delivery  and  to  give  the  maker  credit  to  the  note,  places  thereon  his  signa- 
with  the  payee,  in  which  case  the  party  ture  before  delivery  he  is  liable  to  the 
BO  making  it  becomes  liable  as  first  payee  as  indorser.  In  McMoran  v. 
indorser.  Coulter  9.  Richmond,  50  N.  Lange,  25  App.  Div.  11,  the  court 
Y.  478;  Gfroehner  «.  McCarty,  2  Abb.  seemed  to  think  that  this  provision 
If.  C.  (N.  Y.)  76.  In  the  United  States  would  dispense  with  the  necessity  of 
coarts  the  liability  is  that  of  joint  alleging  the  intent  of  the  indorsement, 
maker.  Good  v,  Martin,  05  U.  S.  02;  This  point,  however,  was  not  involved 
Bank  «.  Lock,  etc.,  Co  ,  24  Fed.  Rep.  in  the  decision,  and  the  pleader  will  do 
221.  well  to  follow  the  form  given  here 

In  order  to  overcome  the  above-  until  the  question  has  been  passed 
mentioned  presumption,  the  payee  upon  directly.  If  the  statute  has  de- 
should  allege  that  the  note  was  thus  stroyed  the  presumption  which  the 
indorsed  to  give  credit  to  the  note  with  courts  have  held  has  heretofore  existed, 
the  payee,  and  that  the  payee  has  »'.  e,,  that  the  irregular  indorder  in- 
parted  with  value  upon  the  credit  of  tended  to  become  liable  as  second  in- 
such  indorsement.  Herrick  v.  Carman,  dorser  only,  then  it  would  seem  that 
12  Johns.  (N.  Y.)  160;  Nelson  t>.  De-  the  allegation  of  intent  is  unnecessary, 
boia,  13  id.  175;  Campbell  9.  Butler,  14  A  person  signing  his  name  on  the 
id.  840;  Hall  v.  Newcomb,  7  Hill,  416;  back  of  a  non-negotiable  note  before 
Moore  «.  Cross,  10  N.  Y.  227;  Bacons,  delivery,  does  not  become  an  indorser 
Bumham,  87  id.  614;  Phelps  v.  Vis-  of  it  with  the  rights  and  liabilities  of 
cher,  50  id.  60;  Coulter  v.  Richmond,  a  simple  indorser,  but  he  can  be  held 
50  id.  478;  Draper  v.  Chase  Mfg.  Co.,   as  a  joint  maker  of  the  note  or  a  guar- 
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the  purpose  of  giving  credit  thereto  with  plaintiff,  and  with  intent 
.to  charge  himself  as  first  indorser  thereupon. 

III.  That  thereupon  the  defendant  W.  X.  delivered  said  note 
so  indorsed  to  plaintiff,  and  that  plaintiff,  upon  the  credit  of  said 
indorsement,  gave  value  therefor.^ 

[Allege  presentment^  demand^  non-payment  and  notice  to 
indorseTy  as  in  Form  246.]  ^ 

Whbbefobk  \etc.y  dem^amd  of  jvdgm,en{\. 

868.  Against  ]ICaker  and  Irreg:ular  Indoraer  of  NoxL-negotiabld  Note.' 

.    I.  That  on  or  about  the  day  of  ,  18     ,  at  ,  the 

defendant  Y.  Z.  made  his  certain  promissory  note  in  writing,  in 
the  words  and  figures,  of  which  the  following  is  a  copy 

\I)aU.^ 

'^  On  demand,  I  promise  to  pay  A.  B.  dollars  for  value 

received,  with  interest  from  ,  18    . 

{Signed)  T.  Z." 

{Indorsed)         M.  Z. 

antor  of  its  payment.    See  Form  258.  the  answer  set  up  that  the  indorse- 

McMullen  «.  Raiferty »  89  N.  Y.  456;  ments  were  made  prior  to  delivery  to 

Eoe  «.  HalleU,  84  Hun  (N.  Y.),  Id8.  the  payee,  a  leply  wu  filed  admitting 

*  Safficient  as  against  a  demurrer  to  the  irregularity  of  the  indonemenk, 
show  that  a  consideration  exists,  and  that  it  was  made  for  the  purpose 
Lynch  «.  Levy»  11  Hill  (N.  Y.),  145.  of  giving  the  maker  credit  with  plain- 
But  an  averment  that  "prior to  Its  de-  tiff,  etc.  A  judgment  for  the  plain- 
livery  the  note  was  duly  indorsed  for  tiff,  on  evidence  sustaining  the  aver- 
value  by  the  defendant  Y.  Z.,"  is  in-  ments  of  the  reply,  was  reversed  on 
sufficient  to  overcome  the  presumption  appeal,  on  the  ground  that  the  oom- 
that  he  intended  to  become  liable  only  plaint  showed  no  liability  on  the  part 
as  a  second  indoraer.  The  Edison  Gten.  of  defendants  as  Joint  makers,  and  that 
Elec.  Co.  f .  Zebley,  7d  Hun  (N.  Y.X  the  reply  could  not  vary  the  character 
166.  of  the  liability  charged  in  the  com- 

*  In  Jurisdictions  where  the  irregu*  plaint.  Deeringv.  Crdghton,  IftOreg. 
lar  indoner  is  held  liable  as  a  Joint  118;  34  Pkbc.  Rep.  19a 

maker,  guarantor  or  surety,  the  alle-      *  From  McMullen  «.  Raffeity,  89  N. 

gations  essential  to  charge  an  indorser  Y.  456,  where  it  was  hdd  that  a  per- 

may  be  omitted.  son  so  signing  his  name  on  the  back  of 

Where  the  complaint  contained  the  a  non-negotiable  note  could  be  treated 

oidinary  allegatlona  to  charge  defend-  by  the  maker  either  as  a  Joint  maker 

ants  as  indorsers  waiving  protast,  and  or  guarantor. 
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n.  That  the  defendant  Y.  Z.,  the  maker  of  said  note,  after 
making  the  same,  and  before  using  the  same,  and  before  the 
maturity  thereof,  applied  to  the  defendant  M.  Z.  for  a  loan  to 
him,  said  Y.  Z.,  of  his,  said  M.  Z.'s  credit,  which  said  M.  Z.  there- 
upon agreed  to  make  by  indorsing  his  name  upon  the  back  of 
said  note,  for  the  purpose  and  with  the  intent  of  making  himself 
liable  thereon,  as  first  indorser,'  to  the  plaintiff,  provided  the  said 
plaintiff  would  deliver  up  and  surrender  to  said  Y.  Z.  certain 
promissory  notes,  of  which  the  said  plaintiff  was  the  owner  and 
holder,  and  upon  which  the  said  Y.  Z.  was  then  liable  as  maker, 
and  the  said  M.  Z.  as  indorser. 

III.  That  the  said  plaintiff  thereupon  did  deliver  and  surrender 
to  the  said  Y.  Z.  upon  the  credit  of  said  indorsement,  and  in  ful- 
fillment of  the  purpose  for  which  the  said  M.  Z.  lent  his  credit  in 
form  as  aforesaid,  of  all  which  purpose  and  facts  all  the  parties 
hereto  had  timely  notice  and  knowledge. 

lY.  That  the  said  M.  Z.  knew  and  intended  and  agreed  when 
he  indorsed  said  note  that  the  same  should  be  enforced  against 
him  by  the  plaintiff  in  the  event  of  non-payment  thereof,  and  that 
the  plaintiff  delivered  up  and  surrendered  the  notes  hereinbefore 
mentioned  in  consideration  therefor  and  upon  that  understanding. 

Y.  That  on  the  day  of  y  18    y  the  said  note  was 

duly  presented  for  payment  to  the  said  Y.  Z.  and  payment  thereof 
demanded  of  him,  which  he  refused;  and  that  the  said  defendant 
M.  Z.  had  due  notice  thereof. 

VI.  That  no  part  of  said  note  has  been  paid  [except,  etcJ]. 

Wheekfobe  [eto.j  demand  of  judgment]. 

d50.  The  Same,  Shorter  Form,  the  Haker  a  Corporation.* 

I.  [Allege  the  corporate  oapaciiy  of  defendant  mdker  a%  m 
Forma  37,  etcl 

U.  That  tlie  defendant  corporation,  for  value  received,  on  or 
about  the  day  of  9 1^    >  executed  and  delivered 

*  This  allegiition  of  the  character  of  'Complaint   sustained   against  de- 

the  defendant's  intended  liability  ap-  murrer  by  one  of  tho  irregular  in^ 

pears  in  the  precedent,  but  the  actual  dorsers,  in  N.  Y.  Security  ft  Trust 

fiaMlity  assumed  was  held  to  be  as  Ck>.  «.  Storm.  81  Hun  (N.  Y.),  88. 
joint  maker  or  guarantor. 


246  Abbott's  Fobms  of  Plbading. 

to  the  plaintiff  a  promisBory  note,  of  which  a  copy,  with  names 
and  indorsements  on  the  back,  is  as  follows : 

"  $  DiOe. 

''  Six  months  after  date,  without  grace,  we  promise  to  pay  to  the 

Co.,  at  the  office  of  said  company  in  the  city  of  New 

York,  dollars  for  value  received.     {Here  followed  ih^ 

ordinary  claicses  in  a  collateral  note.'\ 

"  The  M.  A.  Club, 
"  [Seal]  by  ,  PrestJ' 

{Indorsed)    W.  X.,  Y.  Z. 

III.  That  prior  to  the  delivery  of  the  note,  the  said  defendants 
[naming  them],  for  valuable  consideration  and  for  the  purpose  of 
inducing  plaintiff  to  make  an  advance  thereupon  and  accept  said 
note,  placed  their  names  upon  and  delivered  to  plaintiff  said  note 
so  indorsed  in  order  to  secure  payment  thereof  to  plaintiff,  and  for 
the  purpose  of  becoming  liable  to  plaintiff  for  such  payment,  and 
said  defendants  thereby  became  liable  to  plaintiff  for  the  payment 
thereof. 

IV.  That  plaintiff,  relying  upon  the  representations  of  the 
defendants,  was  thereby  induced  to  and  did  make  said  advance 
and  accept  said  note. 

V.  That  thereafter  the  note  was  delivered  to  the  plaintiff,  who 
is  and  ever  since  has  been  the  legal  holder  and  owner  thereof,  for 
value,  and  that  there  is  due  thereon  from  the  defendants  to  plain- 
tiff the  sum  of  dollars,  which  plaintiff  claims. 

Wherefore  [etc.,  demand  of  Judgment]. 

260.  The  Same,  ozx  a  Non-zxegotiable  Note,  Sustained  in  South. 

Carolina.* 

[From  complaint  in  Watson  v.  Barr,  37  South  Car.  463 ;  16  S.  E. 
Kep.  188.] 

I.  That  this  action  is  founded  upon  an  instrument  for  the  pay- 
ment of  money  only,  made  and  delivered  by  the  defendants  to 
the  plaintiff,  of  which  the  following  is  a  copy 


*  This  form  is  manifestly  bad  in  N.    *'  This  belongs  to  that  class  of 
Y,    (see   two   preceding    forms   and   where  if   a   third    person  writes  his 
notes).    The  South  Carolina  court  say:   name  anywhere  on  the  note  it  is  evi- 
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"Anderson,  S.  C,  Feb.     ,18     . 
"One  day  after  date  I  promise  to  pay  to  [^Zain^i^],  or  bearer, 
dollars,  for  value  received. 

'^  Witness  my  hand  and  seal. 

"W.  F.  B.  [l.  8.] 

"J.  R  B. 

"W.  D.  B." 

The  last  two  names  being  signed  on  back  of  said  note. 

n.  That  no  part  thereof  has  been  paid  except  the  sum  of 
dollars,  balance  of  account,  credited  on  said  note  ,18      , 

and  there  is  now  due  and  owing  this  plaintiff  on  said  note  by  the 
said  defendants  dollars,  with  interest  thereon  at  the  rate  of 

per  cent,  from  the        day  of  ?  18    ,  less  said  credit 

of  dollars,  which  plaintiff  claims  and  demands  judgment  for, 

together  with  the  costs  of  this  action. 

Whsbefobe  \etc.^  demcmd  of  judgment']. 

VII.  By  Transferees  of  Neg^otiable  Paper,  not  Claiming  by 

Indorsement,  etc. 

261.  By  an  Assignee  of  a  Note,  against  Maker,* 

I.  [^Plead  tlm  instrument^  as  in  Forms  228  or  229.] 

II.  That  M.  N.  [the  payee]  assigned  and  delivered  said  note  to 
the  plaintiff  for  a  valuable  consideration. 

III.  [Aver  breach,  as  in  Forms  228  or  229.] 

dence  that  he  holds  himself  out  as  aasignment  of  the  note  alleged,  the 

responsible  for  the  payment  of  the  plaintiff    acquired  title  to  the  note, 

note  and  he  should  be  treated  as  maker  and  the  action   under  the  Code,   can 

of  the  note."  now  be  maintained  in  his  own  name. 

^  This  form  is  sustained  by  Billings  Savage  v.  Bevier,  12  How.  Pr.  (N.  Y.) 

t.  Jane,  11  Barb.   (N.  Y.)  620.    The  166.     See  N.  Y.  Code  Civ.  Pro.  §§449 

rule  that  a   bill    or  note. payable  to  and  1910.     Hastings   t.  McKinley,  1 

order  must  be  transferred  by  indorse-  E.  D.  Smith  (N.  Y.).  273. 
ment,  applied  at  common  law  only  to       This  is  the  proper  form  of  averring 

make  the  instrument  negotiable,   so  the  assignee's   title;  though  a   mere 

that  the  holder  might  sue  in  his  own  averment    that  he  is  the  owner  and 

name.    But  the  transfer  by  delivery  holder  may  be  sufficient  to  admit  evi- 

was  sufficient  to  enable  the  holder  to  dence  of  the  assignment  at  the  trial, 

sue  in  the  name  of  the  payee.    By  the  Brown  v.  Richardson,  20  N.  Y.  472. 
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262.  On  Note  Assigned  as  Collateral  Security  without  IndorsesMiit 
but  with  an  Agreement  to  Indorse ;  by  Transferee  against  Maker 
and  Transferror. 

[From  complaint  in  Van  Riper  v.  Baldwin,  19  Hun  (N.  Y.), 
344 ;  aff'd  without  opinion  in  85  N.  Y.  618.] 

I.  That  on  the  day  of  j  18  ,  plaintiff  gave  posses- 
sion of  certain  premises,  owned  by  her  and  located  at  , 
in  the  county  of  ,  and  State  of  ,  and  commonly 
known  as  No.  street,  to  W.  H.  and  the  defendant,  J.  H., 
to  be  used  as  a  hotel,  upon  the  following  conditions,  which  were 
agreed  upon  by  the  said  "W.  H.  and  J.  H.,  to  wit :  That  the  said 
W.  H.  and  J.  H.  were  to  pay  the  sum  of  dollars  per 
month  rent  therefor,  and  were  to  furnish  security  for  the  pay- 
ment of  the  said  rent,  which  security,  as  tendered  and  accepted 
by  the  plaintiff  upon  condition  that  said  J.  H.  would  indorse  the 
same,  consisted  of  a  certain  promissory  note,  made  by  defendant, 
J.  B.,  wherein  he  agrees  to  pay  the  defendant  J.  H.,  or  order, 
the  sum  of  dollars,  with  interest,  one  year  from  date,  to 
wit,                        18     . 

II.  That  at  the  time  of  the  tender  and  agreement  to  take  said 
note  as  security,  the  same  was  not  indorsed  by  said  J.  EL,  bat 
that  she  agreed  to  indorse  the  same,  and  place  the  same  in  the 
hands  of  one  M.  N.,  he  to  hold  the  same  upon  condition  that  in 
case  said  rent  would  not  be  paid,  that  he  was  to  collect  the  same, 
and  out  of  the  proceeds  derived  he  was  to  pay  to  this  plaintiff  so 
much  as  might  be  due  her,  for  the  possession  of  the  said  premises. 

III.  That  the  said  W.  H.  and  J.  H.  remained  in  possession  of 
the  said  premises  from  the  day  of  ,  18    ,  to  the 

day  of  )  IS     J  without  paying  the  rent  agreed  upon,  or  any 

part  thereof,  which  said  rent  then  amounted  to  the  sum  of 
dollars. 

lY.  That  said  J.  H.  has  neglected  and  refused,  and  still 
refuses,  to  indorse  the  said  note,  and  that  the  said  J.  B.  has  failed 
to  pay  any  of  the  principal  due  on  said  note,  and  that  there  is 
now  due  on  the  same  the  sum  of  dollars,  and  interest 

from  ,  18     . 

Whebbfobb  [etc.^  demand  of  Judgment]. 
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d63.  On  a  Bank  Note. 

I.  [Allege  defendants  capacity  as  a  banking  corporation^  a^ 
in  Form  130.] 

II.  That  on  or  about  the  day  of  9  ^^  9  the  defend- 
ants made  and  delivered  their  certain  promissory  note  in  writing, 
or  bank  note,  bearing  date  on  said  day,  whereby  they  promised 
to  pay  to  the  bearer  on  demand,  at  their  place  of  business  within 
this  State,  the  sum  of  dollars,  and  for  valae  received 
delivered  the  same  to  some  person  unknown  to  this  plaintiff,  to 
be  loaned  and  circulated  as  money,  according  to  the  ordinary 
coarse  of  banking  business  as  regulated  by  the  laws  and  usages 
of  this  State  and  of  the  United  States. 

III.  That  thereafter  said  promissory  note  was  duly  transferred 
and  delivered  to  this  plaintiff  for  value,^  and  he  was,  at  the  time 
hereinafter  stated,  and.  still  is,  the  lawful  owner  and  holder 
thereof. 

IT.  That  on  or  about  the         day  of  ,  18      ,  during 

Uie  usual  hours  of  business,  to  wit,  between  the  hours  of  ten  and 
three  o'clock,  plaintiff  duly  presented  the  said  note  to  the  defend- 
ants at  their  said  place  of  business,  and  demanded  the  payment  ana 
redemption  thereof,  which  the  defendants  then  and  there  refused, 
and  no  part  of  the  same  has  been  paid. 

Wherefore  [etc,^  dema/nd  of  jtulgmenf]. 

964.  By  the  Treasurer  of  an  Unincorporated  Association  on  a  Kote 

Payable  to  a  Former  Treasurer.* 

I.  [Allege  plamiiff'^s  capacity  as  am,  unin,corporated  assoctr 
aiionj  as  in  Form  34.] 

II.  That  at  the  time  hereinafter  mentioned,  one  M.  N.  was  the 
treasurer  thereof. 

III.  That  on  or  about  the  day  of  9 18  9  the  defend- 
ant made  his  promissory  note  in  writing,  of  which  the  follow- 

'  On  a  note  payable  to  bearer  it  is  '  This  torm  is  adapted  from  Wicks  0 

enough  for  plaintiff  to  allege  that  it  is  Moniban,  ISO  N.  Y.  232.  and  Tibbetts 

hb  property  and  the  amount  is  due  to  9.  Blood,  21  Barb.  (N.  Y.)  650. 

him,  without  setting  forth  how  he  ac-  It  is  only  in  cases  where  an  associ- 

qoired  it^    Dabney  v.  Reed,  12  Iowa,  ation,  as  such,  are  the  owners,  or  have 

315.  an  interest,  Joint  or  in  common,  in  any 

32 
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ing  is  a  copy :  [copy  of  noie\  and  thereapon  delivered  the  same 
to  said  M.  N.,  as  the  treasurer  of  said  association. 

TV.  That  this  plaintiff  is  now  the  treasurer  of  said  association, 
and,  as  such,  is  the  lawful  holder  of  said  note  on  and  for  its 
belialf.i 

y.  That  there  is  now  due  to  the  plaintiff,  as  such  treasurer, 
thereon,  from  the  defendant,  the  sum  of  dollars,  with  inter- 

est from,  etc.^  which  plaintiff  claims. 

Wherefore  [etc^  demand  of  judg^nenf], 

265.  On  a  Note  Wrongly  Dated.^ 

I.  That  on  or  about  the  day  of  ,  18  ,  the  defendant 
made  and  delivered  his  promissory  note  in  writing,  and  by  mis- 
take dated  the  same  on  the  day  of  ,  18  ,  whereas, 
in  truth,  it  was  intended  and  designed  to  bear  date  on  said 
day  of  J  18  5  and  therebj'  promised  to  pay  the  plaintiff 
[or  his  order],              dollars,         days  after  said  [intended  date'], 

II.  That  no  part  thereof  has  been  paid  [except  the  sum  of,  etc."]. 
Wherefore  [etc.^  demand  of  judgment]. 


property,  right  of  action,  or  demand,  serting  the  true  date.  A  date  is  only 
that  a  suit  may  be  maintained  in  the  presumptive  evidence  of  the  time  of 
name  of  the  association.  Several  indi-  actual  execution,  and  such  presump- 
vidual  demands  accruing  to  all  the  tion,  if  mistake  or  fraud  be  alleged, 
members  are  not  to  be  recovered  in  may  be  contradicted  by  oral  evidence 
such  an  action.  Corning  v.  Greene,  28  to  show  the  true  date.  When  the  mis- 
Barb.  (N.  Y.)  38.  take  of  date  has  been  established,  the 

'  This  will  sufficiently  show  that  the  note,  by  intendment  of  law,  is  pay- 
company,  and  not  the  officer,  is  the  able  in  the  time  limited  from  the  true 
party  in  interest.  Camden  Bank  v.  date.  Bank  v.  Distler,  4  Hun  (N.  Y.), 
Rodgers,  2  Code  R.  (N.  Y.)  46;  4  How.  688;  aflfd.,  64  N.  Y.  642;  Drake  «. 
Pr.  (N.  Y.)  68.  Rogers,  82  Me.  524;  Almach  p.  Down- 

If  the  note  is  made  payable  to  the  ing,  45  Minn.  460. 

named  trustees  and  treasurer  of  the  The  mistake  should  strictly  have 

association,  no  indorsement  is  neces-  been  alleged  in  the  complaint,  but 

sary  (Wicks  v.  Monihan,  54  Hun,  614),  where  the  plaintiff  asks  for  an  amend - 

and  the  treasurer  may  sue  upon  it  even  ment  it  should  be  allowed  (Drake  t. 

after  the  charter  of  the  association  (a  Rogers,  supra\  or  where  the  evidence 

local  assembly  of  Knights  of  Labor)  of  proper  date  has  been  received  with- 

had  been  revoked  by  the  General  As-  out  objection,  the  pleading  may  be 

sembly.     Id.,  130  N.  Y.  282.  formally  amended  to  conform  to  the 

'  There  is  no  need  of  bringing  an  proof.    Almach  9.  Downing,  mipra. 
action  to  reform  the  contract  by  in- 
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Vote*  of  Beoent  Oases,  Involving  Questions  of  Pleading  in  Actions  on 

I,  Notes,  Checks,  etc. 


(1)  JBiieeution  or  indonement  by  dtfeiidant. 

(2)  The  note,  etc.;  its  contents,  etc. 
(8)  Consideration. 

(4)  Maturity. 

(5)  Plaintiff's  ownership. 

(0)  Acceptance,  presentment,  protest,  notice,  etc. 
(7)  Nonpayment. 

(1)  Execution  or  indorsement  by  dtfendant, 

Califomia.Smith  V.  Waite,  103  Cal.  872;  87  Pac.  Rep.  282.  (Delivery 
imported  from  allegation  that  defendant  "  duly  made"  note  and  setting  out 
copy  thereof.)  Goetz  v.  Goldbaum,  (Cal.  1884)  37  Pac.  Rep.  646.  (Where 
copy  of  note  set  forth  in  complaint  purported  to  be  signed  by  defendant  "  per 
Wm.  G./'  hdd,  that  complaint  was  not  demurrable  for  failing  to  allege  who 
Wm  G.  was,  or  his  authority  to  act  for  defendant.)  Connecticut. — Lord  v. 
Russell,  64  Conn.  86;  29  Atl.  Rep.  242.  (Allegation  that  defendant  by  his 
note  promised  to  pay  plaintiff  a  specified  sum,  at  a  place  and  time  stated; 
that  the  note  is  now  the  property  of  plaintiff,  and  making  a  copy  of  the  note 
a  part  of  the  pleading,  sufficiently  shows  execution  and  delivery  of  note.) 
Salomon  v,  Hopkins,  61  Conn.  47;  28  Atl.  Rep.  716.  (Where  complaint 
alleged  a  promise  by  three  defendants  to  pay  the  note  sued  on,  and  a  copy  of 
the  note  which  formed  a  part  of  the  pleading  was  signed  by  "  A.  J.  &  J.  H. 
Hopkins,"  held,  that  evidence  was  admissible  to  show  that  the  third  defendant, 
J.  M.  Hopkins,  adopted  the  signature.)  Idaho. —  Elbring  v.  Mullen,  (Idaho, 
1894)  88  Pac.  Rep.  404.  (Complaint  alleging  that  defendant  made  and  delivered 
note,  and  setting  out  a  copy,  sufficiently  shows  execution  and  delivery  thereof.) 
Indiana.^  Bums  v.  Bohm,  (Ind.  App.  1898)  88  N.  E.  Rep.  218.  (Complaint 
alleging  defendants  were  partners  doing  business  under  a  firm  name,  and 
setting  out  a  copy  of  a  note  signed  with  the  firm  name,  sufficiently  connects 
defendants  with  the  note  and  shows  that  it  was  executed  by  them  as  partners.) 
Kentucky.— BeW  v.  Mansfield,  (Ky.  1890)  13  8.  W.  Rep.  83S.  (Allegation  that 
defendant  by  his  promissory  note  herewith  filed,  agreed  and  promised  to 
pay,  etc.,  sufficiently  shows  execution  and  delivery  of  the  note.)  Massacfiu- 
setts.— Foster  v.  Leach,  160  Mass.  418;  36  N.  E.  Rep.  69.  (In  an  action 
against  indorsers,  a  declaration  alleging  a  separate  contract  of  indorsement, 
will  not  be  regarded  as  charging  a  joint  liability  because  it  concludes  with  an 
averment  that  defendants  owe  plaintiff  the  amount  of  the  note.  Missouri. — 
Fint  National  Bank  v.  Landis,  84  Mo.  App.  483.  (Allegation  that  defendant, 
A.,  made  his  promissory  note  to  the  order  of  plaintiff,  and  that  the  defend- 
ant, B.,  indorsed  the  same  and  thereby  became  a  maker  of  the  note  with  A.,  is 
sufficient  to  charge  both  A.  and  B.  with  the  payment  of  the  note,  though  at 
common  law  an  express  allegation  of  a  promise  to  pay  on  the  part  of  both 
defendants  would  have  been  necessary.)  Montana. —  Schuttler  v.  King,  13 
Mont.  226;  88  Pftc.  Rep.  988.    (Complaint  alleging  the  execution  and  delivery 
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of  a  note  by  defendant  to  plaintiff  for  a  specified  sum.  etc.,  is  not  bad  on 
demurrer  Decause  it  fails  to  expressly  alleg^e  that  defendant  promised  to  pay 
plaintiff  the  amount  of  the  note.)    New  York. —  Oaaoo  Nat.  Bank  v.  Clark.  1^ 
N.  Y.  807.     (An  action  may  be  maintained  against  persons  signing  a  note, 
individually,  though  the  words  "  prest."  and  "treas.''  are  placed  after  their 
signatures  respectively,  and  a  corporate  name  is  printed  on  the  margin  of  the 
note,  if  plaintiff  purchased  the  note  without  knowledge  that  it  was  only 
intended  to  bind  the  corporation.     8.  p.,  Sykes  v.  Temple.  69  Hun  (N.  Y.), 
448;  Hand  v.  Society  for  Savings,  44  N.  Y.  State  Rep.  785;  18  N.  Y.  Supp. 
157.    (Under  a  complaint  alleging  the  making  of  the  contract  by  the  defendant 
corporation,  and  setting  forth  a  copy  of  a  note  signed  by  "  S.  H.  M.,  Prest.," 
evidence  is  admissible  to  show  that  the  person  who  signed  the  note  was  presi- 
dent of  the  defendant,  and  that  he  was  authorized  to  execute  it  in  its  behalf.) 
First  National  Bank  of  Oxford  u.  Turner,  24  N.  Y.  Supp.  798.     (Complaint 
held  bad  on  demurrer,  which  alleged  that  C.  T.  was  agent  of  defendant,  and 
us  such  agent  made  "his''  promissory  note,  and  setting  out  a  note  signed  by 
"  C.  T.,  Agt.")    Vogle  c.  Kirby,  15  N.  Y.  Civ.  Pro.  R.  382;  4  N.  Y.  Supp.  99; 
18  N.  Y.  State  Rep.  287.    (Complaint  is  bad  on  demurrer,  which  alleges  that 
the  action  is  brought  on  an  instrument  for  the  payment  of  money  only,  and 
setting  forth  a  copy,  without  alleging  that  it  was  made  by  defendant.)    Edi- 
son General  Electric  Co.  r.  Zebley,  72  Hun  (N.  Y.),  166;  55  N.  Y.  State  Rep. 
C2;  25  N.  Y.  Supp.  889.    (In  an  action  by  payee  to  charge  one  who  indorsed 
the  note  with  liability  thereon,  facts  must  be  alleged  to  overcome  the  presump- 
tion that  defendant  is  the  second  indorser);  and  see  s.  p.,  Jaffray  «.  Erauss,  79 
Hun  (N.  Y.),  449;  61  N.  Y.  State  Rep.  264;  29  N.  Y.  Supp.  987;  Smith  «. 
Storm,  6  Misc.  (N.  Y.)  627;  58  N.  Y.  State  Rep.  578;  27  N.  Y.  Supp.  148; 
McPhillips  V.  Jones,  26  id.  101;  N.  Y.  Security  &  Trust  Co.  «.  Storm,  81  Hun 
(N.  Y.),  33;  62  N.  Y.  State  Rep.  689;  80  N.  Y.  Supp.  605.     Or^^n.— Deering 
'c.  Creighton,  19  Ore.  118;  24  Pac.  Rep.  198.     (Where  it  is  sought  to  charge  an 
indorser  as  a  joint  maker,  the  complaint  must  state  facts  to  show  his  liability 
as  such.)    South  Crtr<rf»na.— Watson  r.  Barr,  37  S.  C.  463;  16  S.  E.  Rep.  188. 
(Complaint  held  sufficient  to  charge  both  defendants  as  makers  of  the  non- 
negotiable  instrument  sued  on,  which  alleged  that  the  instrument  was  exe- 
cuted by  both  defendants  and  delivered  to  plaintiffs,  and  sets  forth  a  copy  of 
the  instrument  which  appears  to  be  subscribed  by  one  of  the  defendants  and 
indorsed  by  the  other.)    South  i>aA»fa.— Scott  «.  Esterbooks.  (S.  D.  1894)  60 
N.  W.  Rep.  850.     (Form  of  complaint  setting  forth  a  copy  of  note  approved.) 
TVjro*  —  Behrens  v,  Dignawity,  4  Tex.  Civ.  App.  201;  28  S.  W.  Rep.  288. 
(Execution  of  note  sufficiently  averred,  in  absence  of  exception,  where  it  was 
alleged  that  defendant  was  indebted  to  plaintiff  in  a  specified  sum  according 
to  the  terms  of  a  promissory  note,  setting  out  a  copy.) 

(2)  The  note,  etc,;  its  contents,  etc, 

California.— WfiTd  v.  Clay,  82  Cal.  502;  28  Pttc.  Rep.  50.  (Note  annexed 
as  an  exhibit  cannot  be  considered  on  demurrer  in  support  of  the  complaint.) 
Brown  v.  Weldon,  71  Cal.  893;  12  Pac.  Rep.  280.  (Where  the  note  is  set  out 
an  allegation  of  defendant's  promise  to  pay  is  unnecessary.)  Colorado. — Sala- 
zar  V.  Taylor,  18  Colo.  588;  88  Pac.  Rep.  869.    (Allegation  of  promise  by 
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defendant  under  his  hand  is  equivalent  to  an  allegation  of  a  promise  in  writ- 
ing.) Georgia.—  Simpson  v.  Earle,  87  Ga.  215;  18  S.  E.  Rep.  446.  (Though 
It  appears  on  the  face  of  the  note  set  forth  that  It  was  given  for  rent,  it  is  not 
necessary  to  allege  that  the  relation  of  landlord  and  tenant  existed.)  Indiana. — 
Jaqua  v.  Woodhury,  8  Ind.  App.  289;  29  N.  E.  Rep.  578.  (Failure  to  aver 
that  the  note  was  made  payable  to  plaintiff  is  immaterial,  where  the  note  is 
made  a  part  of  the  complaint.)  Black  well  r.  Pendergast,  132  Ind.  550;  82  N. 
E.  Rep.  319.  (Complaint  falsely  alleging  that  a  copy  of  note  has  been  filed  is 
bad  on  demurrer.)  Gish  v.  Gish,  7  Ind.  App.  704;  84  N.  E.  Rep.  805.  (Refer- 
ence to  a  copy  of  the  note  is  sufficient,  where  after  describing  the  note  it  is 
alleged  that  a  copy  is  herewith  filed,  and  the  allegation  is  immediately  fol- 
lowed by  a  copy  of  the  note  marked  as  an  exhibit.)  Maryland. —  McCann  v. 
Preston,  77  Md.  80;  28  Atl.  Rep.  1102.  (Note  admissible  in  evidence  under  a 
common  count  for  money  lent.)  Massachusetts. —  Burr  v.  Jay,  151  Mass.  295; 
23  N.  £.  Rep.  888.  (A  declaration  on  a  written  promise  to  pay  a  sum  of 
money  need  not  set  forth  an  indorsement  thereon  acknowledging  that  plaintiff 
had  received  a  bond  as  collateral  security.)  Michigan. —  Shaw  v.  Fortine,  98 
31lch.  254;  57  N.  W.  Rep.  128.  (How.  Ann.  Stat.  §  6871,  providing  that  in 
actions  on  promissory  notes,  it  shall  be  sufficient  in  the  declaration  to  desig- 
nate any  person  named  in  the  note  by  the  same  initials  as  used  therein, 
applies  to  a  payee  in  an  action  by  him.)  Minnesota. —  Almach  v.  Downey, 
45  Minn.  460;  48  N.  W.  Rep.  197.  (Mistake  in  the  date  of  note  should  be 
set  out  in  pleading,  but  where  evidence  thereof  is  received  without  objec- 
tion in  absence  of  such  allegation,  the  pleading  may  be  amended.)  Mis- 
souri. —  Barrows  v.  Million,  48  Mo.  App.  79.  (Allegation  of  note  payable 
to  plaintiff  or  order,  and  proof  of  a  note  payable  to  plaintiff  or  bearer, 
held  an  immaterial  variance.)  Nebraska. —  Barnes  v.  Van  Eeuren,  81  Neb. 
165;  47  K.  W.  Rep.  848.  (Where  note  is  pleaded  by  setting  forth  a  copy,  it  is 
not  necessary  to  attach  a  copy  thereof  to  the  pleading  as  an  exhibit.)  Nets 
Forik.— Denick  t.  Hubbard,  88  Hun,  188.  (BM,  no  variance,  though  the 
proof  ahowed  that  the  note  sued  on  was  ante-dated.)  Oklahoma. —  First 
National  Bank  of  Arkansas  City  €.  Jones,  (Okla.  1895)  87  Pac.  Rep.  824. 
(Demurrer  sustained  for  variance  between  the  pleading  and  the  note  filed  as  an 
exhibit.)  Oregon.—  Sperry  e.  Lewis,  19  Ore.  250;  28  Pftc.  Rep.  981.  (Though 
a  csQotract  is  written  on  the  same  paper  as  the  note  sued  on,  by  which  the 
maker  agrees  to  deliver  his  wool  clip  for  a  year  to  payee  as  security  for 
the  note  with  a  provision  that  the  payee  should  sell  the  wool  on  commission, 
oomplaint  need  not  allege  that  defendant  failed  to  deliver  the  wool,  or  that  it 
vras  insnffldeot  to  pay  the  debt.)  United  States. — ^Drake  v.  Found  Treasure 
Min.  Co.,  68  Fed.  Rep.  474.  (Complaint  on  a  note  may  be  amended  so  as  to 
change  date,  amount,  time  of  payment,  or  names  of  parties,  provided  the  iden- 
tity of  the  note  sued  on  is  preserved.)  Washington, —  Singer  Manuf .  Co.  «. 
Hatley,  8  Wash.  T.  198;  21  Pac.  Rep.  884.  (In  an  action  on  a  note  given  for 
the  purchase  money  of  a  machine,  and  containing  a  stipulation  that  the 
machine  should  remain  the  property  of  the  plaintiff  until  the  note  was  paid, 
tbe  oompUdnt  Is  suiBcient  if  it  aets  forth  a  copy  of  the  note,  and  alleges  the 
Mle  and  delivery  of  the  machine  in  consideration  thereof,  and  its  acceptance 
and  retention  by  defendant,  and  his  refusal  to  pay  the  note.) 
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(8)  Consideration, 

California.^  Poirier  «.  Gravel,  88  Cal.  79;  25  Pac.  Rep.  962.  (In  an  action 
on  a  note  or  other  written  instrument,  it  is  unnecessary  to  aver  consideration.) 
Indiatia.—  Fetree  t>.  Fielder,  8  Ind.  App.  127;  29  N.  E.  Rep.  271.  (Complaint 
is  not  demurrable  for  failure  to  allege  consideration,  if  the  note  set  forth  by 
its  terms  states  that  it  was  for  value  received.)  Maine. —  Bartlett  v.  Leathers, 
84  Me.  241;  24  Atl.  Rep.  842.  (Defendant's  indorsement  of  note  to  plaintiff 
for  value  is  sufficiently  averred  by  an  allegation  that  defendant  became  liable, 
and  in  consideration  thereof  promised  to  pay  plaintiff  the  note.)  Minmssota. — 
Elmquist  v.  Markoe,  89  Minn.  494;  40  N.  W.  Rep.  825.  (Consideration  is  suf- 
ficiently pleaded  if  the  copy  of  the  note  set  out  is  in  terms  for  value  received.) 
New  York.—  Mt.  Morris  Bank  v.  Lawson,  7  Misc.  228:  27  N.  Y.  Supp.  272. 
(Where  the  note  set  out  in  complaint  states  that  it  was  given  for  a  valuable 
consideration  no  allegation  of  consideration  is  necessary.)  Guggenheim  v. 
Goldbergcr,  58  State  Rep.  34;  27  N.  Y.  Supp.  422.  (In  an  action  by  indorsee 
against  the  maker  and  indorser  of  a  check,  defendant's  failure  to  deny  the  alle- 
gation in  the  complaint  that  the  check  was  transferred  to  plaintiff  for  value  is 
not  an  admission  thereof,  as  such  averment  is  unnecessary  in  the  complaint.) 
Beaudrias  «.  Walck,  17  N.  Y.  Supp.  716;  45  State  Rep.  7.  (Where  the  notes  set 
out  in  complaint  state  that  they  were  given  in  consideration  of  certain  articles 
the  title  of  which  should  not  pass  to  the  maker  until  the  notes  were  paid,  but 
in  no  way  abridging  the  rights  of  payee,  held,  that  it  was  not  necessary  for 
plaintiff  to  allege  the  sale  and  delivery  of  the  article  referred  to  in  notes.) 
West  Virginia.— McClBiin  v.  Lowther,  85  W.  Va.  297;  18  8.  E.  Rep.  1003. 
(In  an  action  between  payee  and  drawer  of  a  check,  held,  that  the  giving  of 
the  check  implied  an  indebtedness,  and  consideration  need  not  be  pleaded.) 

(4)  MatuHty. 

^2a6ama.— Freidero  Leinkaufl,  92  Ala.  469;  8  So.  Rep.  758.  (Allegation 
that  plaintiffs,  previous  to  suit,  offered  to  discount  the  note,  and  that  defend- 
ant accepted  the  offer,  fs  insufficient  to  show  that  the  date  of  maturity  was 
changed.)  Indiana.— ThyXoi  v.  Heam,  181  Ind.  587;  81  N.  E.  Rep.  201.  (If 
the  note  filed  as  an  exhibit  with  the  complaint  appears  to  have  been  past 
due  when  the  suit  was  brought,  an  express  allegation  that  the  note  is  due  is 
unnecessary);  s.  p.,  Postel  t?.  Ord,  1  Ind.  App.  252;  27  N.  E.  Rep.  584.  a&utk 
C^ro/tna.— Stoddard  v.  Hill.  88  S.  C.  385;  17  S.  E.  Rep.  188.  (Maturity  of 
note  sufficiently  alleged  by  an  averment  that  the  balance  due  thereon  is  "  paat 
due  and  unpaid.")  Taro*.— Graham  v.  Miller,  (Tex.  Civ.  App.  1894)  24  S.  W. 
Rep.  1107.  (Where  the  only  thing  necessary  to  make  the  note  due  is  tlie  hold- 
er's election  that  it  should  mature,  an  averment,  that  plaintiff  has  demanded 
payment,  is  a  sufficient  averment,  in  absence  of  special  exception,  of  notice  of 
plaintiff's  election,  and  that  the  debt  is  due.) 

(5)  Plaintiff's  otonership. 

Califomia.'-Baxkk  of  Shasta  v.  Boyd,  99  Cal.  604;  84  Pac.  Rep.  887.  (In  an 
action  by  the  payee  of  a  note,  an  allegation  that  plaintiff  is  the  owner  thereof 
is  unnecessary  and  a  denial  of  such  allegation  raises  no  issue.)    Eames  «. 
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Crosier,  101  Cal.  200;  85  Pac.  Rep.  878.  (Allegation  that  plaintiff  is  the  owner 
and  holder  of  note,  and  that  the  payee  thereof,  for  yalue,  and  before  maturity, 
assigned  it  by  an  indorsement  in  blank,  sufficiently  shows  plaintiff's  title.) 
Pryce  9.  Jorden,  69  Cal.  569;  11  Pac.  Rep.  185.  (In  an  action  by  an  indorsee, 
plaintiff's  ownership  of  the  note  at  the  commencement  of  the  action  is  suffi- 
ciently pleaded  by  an  allegation  that  payee  'Mnd«rsed,  assigned  and  delivered 
the  note  to  plaintiff,"  and  that  no  part  of  the  same  has  been  paid.)  Illinois, 
—  Rozet  V.  Harvey,  26  111.  App.  558.  (Declaration  in  an  action  by  payee 
against  the  maker  of  a  note  need  not  set  out  a  blank  indorsement  by  plaintiff.) 
/«fkwa.— Brotherton  v.  Street.  124  Ind.  699;  24  N.  E.  Rep.  1068.  (Demurrer 
to  complaint  sustained,  where  the  copy  of  the  note  set  forth  shows  an  indorse- 
ment from  which  it  appears  that  the  title  of  the  note  is  in  a  person  other  than 
the  plaintiff.)  Bascom  v.  Toner,  5  Ind.  App.  229;  81  N.  E.  Rep.  856.  (In  an 
action  by  an  indorsee  against  the  maker  of  a  note,  a  copy  of  the  indorsement 
need  not  be  set  out  with  the  copy  of  the  note;  since  in  such  a  case  the  note, 
and  not  the  indorsement,  is  the  contract  sued  on,  the  indorsement  being  merely 
the  manner  of  acquisition.)  Michigan,— Bitzer  v.  Wagar.  88  Mich.  228;  47  N. 
W.  Rep.  210.  (In  an  action  on  a  note  payable  to  bearer  it  is  unnec^essary  to 
allege  a  transfer  by  payee  to  plaintiff.)  iVtfio  York. —  Pearl  v.  Raduziner,  10 
Misc.  (N.  Y.)  46;  62  State  Rep.  771;  30  N.  Y.  Supp.  810.  (In  an  action  by 
payee  of  note,  a  transfer  thereof  by  him  and  a  retransfer  to  him  need  not  be 
alleged.)  Oishei  v.  Craven,  11  Misc.  189;  81  N.  Y.  Supp.  1021.  (It  is  suffi- 
cient, in  an  action  against  maker,  to  generally  allege  that  the  note  was  assigned, 
delivered,  transferred  and  indorsed  to  plaintiff,  without  specifically  alleging 
that  it  was  indorsed  by  payee.)  Wdsliingtan. — Davis  v.  Erickson,  8  Wash. 
654;  29  Pac.  Rep.  86.  (Complaint  alleging  that  plaintiff  assigned  the  note 
sued  on  as  security  for  a  debt,  and  that  the  assignee  refused  to  bring  an  action 
thereon,  states  no  cause  of  action.)  Wifconnn.—  Gteilfuss  v.  Gates,  87  Wis. 
896;  58  N.  W.  Rep.  742.  (Complaint  sufficiently  shows  plaintiff's  ownership 
of  the  note,  which  alleges  the  assignment  of  all  the  property  of  a  bank  to 
plaintiff  as  assignee  for  the  benefit  of  its  creditors,  and  that  he  is  the  lawful 
owner  and  holder  of  the  note.) 

(6)  Acceptance,  preeentment,  proteet^  notice,  etc. 

JrlsaTiMt.— Wards  d.  Sparks,  58  Ark.  519;  14  S.  W.  Rep.  898.  (Allegation 
that  bill  was  protested  for  non-payment,  without  more,  imports  all  necessary 
steps  to  fix  the  liability  of  drawer  or  indorser.)  Illinois.—  Hart  v,  Otis,  41  HI. 
App.  481.  (In  an  action  upon  a  foreign  bill,  protest,  or  some  excuse  for  the 
omission  thereof,  should  be  alleged,  but  the  objection  to  a  declaration  omitting 
such  allegation  cannot  be  reached  by  a  general  demurrer.)  Indiana. — Brown 
r.  Jones,  125  Ind.  875;  25  N.  E.  Rep.  452.  (In  an  action  against  the  drawer 
and  indorser  of  a  bill,  the  ac^ceptance  thereof  not  being  the  foundation  of  the 
action,  a  copy  of  it  need  not  be  filed  with  the  complaint,  and  if  filed  cannot 
control  the  averments.)  Offutt  r.  Rucker,  (Ind.  App.  1891)  27  N.  E.  Rep.  589. 
(In  an  action  against  drawer,  it  is  sufficient  to  allege  that  the  check  was  duly 
presented  and  payment  refused;  it  is  unnecessary  to  allege  the  reason  given 
for  the  liank's  refustil  to  pay,  or  that  drawer  hud  no  funds.)  Mirhignn. — 
Gooding  v.  Underwood,  89  Mich.  187;  50  N.  W.  Rep.  818.     (Under  a  declara- 
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tioLi  merely  chargiDg  defendant  with  having  accepted  a  bill  on  condition  that 
the  amount  thereof  should  be  found  due  from  him  to  drawer,  plaintiff  cannot 
prove  that  defendant  is  estopped  from  denying  the  indebtedness  to  drawer.) 
New  Toric—J&artLy  v,  Krauss,  79  Hun.  449;  61  State  Rep.  254;  20  N.Y.  Supp. 
987.  (In  an  action  against  indorser  of  a  note,  complaint  dismissed  for  failure 
to  allege  presentment,  demand  and  non-payment  of  note  by  maker,  and  notice 
thereof  to  defendant.)  Rawley  e.  National  Bank  of  Deposit,  08  Hun,  550;  45 
State  Rep.  881;  18  N.  Y.  Supp.  545.  (In  an  action  by  a  payee  of  a  check 
against  the  bank  on  which  it  was  drawn,  complaint  held  demurrable  for  not 
alleging  that  plaintiff  indorsed  the  check,  or  that  defendant  was  bound  to  pay 
it.)  Hirscbfelder  v.  Locey  Mining,  etc..  Ck>.,  43  State  Rep.  108;  17  N.Y.  Supp. 
726.  (In  an  action  against  the  acceptor  and  drawer  of  a  bill,  notice  to  drawer 
of  acceptor's  non-payment  held  sufficiently  pleaded,  where  complaint  alleged 
presentment  to  both  defendants  and  their  refusal  to  pay.)  AUeroan  t.  Bowen, 
89  State  Rep.  822;  15  N.  Y.  Supp.  818.  (Though  the  note  was  indorsed  after 
its  maturity,  to  charge  the  indorser  thereon,  notice  to  him  of  demand  upon 
maker,  and  his  refusal  to  pay  must  be  alleged.)  Penns^flvania, —  Penn.  Natl. 
Bank  t?.  Eopitzsch  Soap  Co.,  161  Pft.  St.  184;  28  Atl.  Bep.  1077.  (In  an  action 
by  transferee  against  the  drawer  of  a  check,  declaration  held  insufficient  to 
require  an  affidavit  of  defense,  which  contained  a  copy  of  the  check,  and  a 
common  count  for  money  paid,  but  did  not  allege  plaintiff's  title,  presentment 
to  drawer,  his  refusal  to  pay,  nor  the  amount  due  from  him  to  plaintiff.) 
Utah,Smith  v.  McEvoy,  8  Utah,  58;  29  Pftc.  Rep.  1090.  (In  an  action 
against  an  indorser  of  a  note,  an  allegation  that  *'he  had  due  legal  notice"  of 
non-payment  and  dishonor  thereof,  held  sufficient.) 

(7)  Non-payment, 

California.'-'  Notman  v.  Green,  90  Cal.  172;  27  Pac.  Rep.  167.  (Non-pay- 
ment of  the  note  sued  on  must  be  alleged.)  S.  p.,  Barney  t.  Yigoraaux,  92 
Gal.  881;  28  Pac.  Rep.  678;  Wise  o.  Hogan,  77  Cal.  184;  19  Pkbc.  Rap.  878. 
(In  an  action  against  the  administrator  of  a  deceased  maker,  an  aUegatioa 
of  non-payment  by  deceased  is  enough.)  New  York, —  Wright  v..  Deeiing,  3 
Misc.  296;  50  State  Rep.  828;  21  N.  Y.  Supp.  929.  (Defect  in  complaint  on  a 
note  in  not  alleging  the  maker's  non-payment  or  his  indebtednets  upon  it,  M4 
cured  by  evidence  thereof  received  without  objection.) 
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CHAPTER  X. 

COMPLAINTS  IN  ACTIONS  ON  BILLS  OF  EXCHANGE. 

I.  Pateb  against  Accbptox.  paok. 

266.  Short  form,  setting  out  a  copy  of  the  bill 258 

297.  The  same,  pleading  the  legal  effect 258 

968.  On  an  acceptance,  Tarying  as  to  time  from  the  bill 260 

260.  Against  acceptor  for  honor 260 

270.  On  a  bill  directed  by  the  drawer  to  himself  and  accepted  by 

him 261 

871.  By  assignee  of  a  bill  payable  out  of  a  particular  fund 261 

272.  Complaint  on  nneonditional  promise  in  writing  to  accept  bill  of 

exchange 262 

n.  Pateb  against  Draweb. 

278.  On  a  bill  payable  at  a  certain  time  after  date  or  sight,  for 

non-acceptance 268 

274  On  the  same  ;  another  form,  setting  out  a  copy  of  the  bill  . . .  264 

275.  On  sight  draft  against  a  corporation  drawer 264 

276.  On  a  bill  payable  on  a  day  certain,  or  at  sight,  or  at  a  certain 

time  after  date, —  for  non-payment 265 

277.  On  the  same,  non-presentment  for  acceptance  excused,  the 

drawer  having  countermanded  the  bill 266 

278.  On  the  same,  non-presentment  for  acceptance  excused,  because 

the  drawer  could  not  be  found 266 

279.  On  the  same,  demand  and  notice  excused  by  waiver 266 

m.  Pates  against  Drawer  and  Acceptor. 

280.  On  a  bill  accepted  by  the  drawee 267 

281.  Against  drawer  and  one  who  has  accepted  the  bill  for  honor. .  267 

IV.  BTlNDORfiEB. 

282.  Indorsee  against  drawer  who  is  also  indorser,  for  non-accept- 

ance   268 

288.  Indorsee  against  drawer,  indorser,  for  non  payment 269 

284.  Remote  indorsee  against  acceptor 270 

285.  By  the  same,  on  foreign  bill  in  foreign  language 270 

286.  Indorsee  against  acceptor  who  afterwards  absconds 271 

287.  Against  drawer  and  indorser, —  for  non-acceptance 272 

288.  Against  drawer  ;  indorser  before  acceptance ;  and  acceptor,  for 

non-payment 273 

289.  Against  drawer,  acceptor,  and  indorser  after  acceptance, —  for 

non-payment 273 

Y.  DbAWBB  AGAINflT  ACCEPTOR. 

280.  On  a  bill  returned  to,  and  taken  upby  the  drawer 274 

291.  Against  acceptor  on  a  bill  payable  to  the  drawer's  own  order, 

and  not  negotiated 275 

Notes  of  recent  cases  on  questions  of  pleading  in  actions  upon 
bills,  notes  and  checks 261 

38 


258  Abbott's  Fobms  of  Pleading. 

I.  Payee  against  Acceptor. 

S6d.  Short  Form,  Setting  out  a  Ck>py  of  the  BilL' 

L  That  on  or  aboat  the  day  of  ,  18    ,  at  , 

the  defendant  [or,  the  defendants,  under  their  firm  name  of  T. 
Z.  &  Co.]  accepted^  and  delivered  to  the  plaintiff  a  bill  of 
exchange,  of  which  the  following  is  a  copy :  \Copy  of  biU  and 
acceptance.] 

II.  That  there  is  now  due  to  the  plaintiff^  thereon  from  the 
defendant  the  sum  of  dollars,  with  interest  from  the 

day  of  9  18     9  which  plaintiff  claims. 

Whebefobe  [etc.,  demand  of  judffment']. 

S67.  The  Same,  Pleading  the  Legal  Bflbct. 

I.  That  on  or  about  the        day  of  ,  18    ,  at  , 

one  M.  N.  [pVy  certain  persons,  under  their  firm  name  of  M.  N. 
&  Co.]  made  his  [or,  their]  draft  or  bill  of  exchange  in  writing, 
dated  on  that  day,  directed  to  the  defendant  [oTj  to  the  defend- 

1  This  form  is  under  Kew  York  Code  dorsee  against  maker  on  promissory 

of  Civil  Procedure  (§  634),  and  sup-  notes  are  alike.    Taylor  v,  Newman, 

ported  by  Andrews  «.  Astor  Bank,  2  77  Mo.  18;  28  Am.  L.  Reg.  144.    Nor 

Duer  (N.  Y.),  629;  Levy  v.  Levy,  6  need   the  acceptance  be  alleged   to 

Abb.  Pr.  (N.  Y.)  89.    A  bill  of  ex-  be  in  writing.    Bank  v.  Edwards.  11 

change  is,  in  an  action  against  the  How.  Pr.  216  (and  see  notes  to  next 

acceptor,    "an    instrument    for    the  form).    And  it  is  immaterial  whether 

payment  of  money  only"  within  the  the  payee  obtained  title  before  or  after 

section.  acceptance.    Arpin  v.  Owens,  8  N.  £. 

Thus,  where  the  defendant  was  a  Rep.  25  (Mass.  1885). 
corporation  and  the  bill  was  addressed  *  No  demand  need  be  averred,  al- 
to its  president  and  accepted  by  him  though  the  bill  is  made  payable  at  a 
as  such,  held,  that  an  averment  that  specified  time  and  place.  Braston  r. 
he  was  president  and  authorized  to  Gibson,  9  How.  (U.  S.)  268;  18  Law 
accept,  was  not  necessary  in  addition  Ed.  181  (and  see  cases  dted  in  notes 
to  the  averments  required  by  New  to  next  form). 

York  Code  of  Civil  Procedure  (§  584).       If,  by  statutory  provision,  a  claim 

Andrews  v.  Astor  Bank.  2  Duer  (N.  for  damages  also  accrues  upon  the  noa- 

Y.),  629;  Price  v.  McClave,  6  id.  544;  payment  of  the  bill,  it  is  but  incident 

affg.,  5  id.  670;  8  Abb.  Pr.  (N.  Y.)  258.  to  the  action  on  the  bill,  and  does  not 

'No  consideration  need  be  averred;  require  a  separate  statement.    Bankc 

in  this  respect  actions  by  payee  against  Smith,  1  Handy,  675. 
acceptor  on  bills  of  exchange  and  in- 
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ants  under  their  firm  name  of  Y.  Z.  &  Co.],  at  ;  and 

thereby  required  the  defendants  to  pay  to  the  order  of  the  plain- 
tiff^ [or^  of  these  plaintiffs,  under  their  firm  name  of  A*  B.  & 
Co.],  dollars,        days  after  said  date  [or  otherwise]^  for 

valae  received. 

n.  That  thereupon  [or,  on  or  about  the         day  of  , 

18    ,  at  ],  the  defendant  [^,  the  defendants,  under  said 

firm  name]  accepted  said  bill.^ 

III.  That  no  part  of  the  same  has  been  paid '  [except  the  snm 
of,  Oc.y 

Wherbfobe  [etc.j  demand  of  jtulffmenf]. 


^  In  an  action  on  a  draft,  brought  upon  as  an  acceptance,  and  no  con- 
by  the  Gamden  hank  against  the  sideration  need  be  shown.  Ontario 
drawer,  after  showing  that  the  draft  Bank  «.  Worthington,  12  Wend.  (N. 
wu  made  payable  "to  the  order  of  Y.)698. 

W.  B.  Btonn,  cashier/'  an  averment  An  allegation,  in  a  complaint,  that 
that  the  defendant "  delivered  the  said  certain  drafts  were  accepted  by  a  cor- 
draft  to  W.  B.  Storm,  cashier  of  said  poration,  by  their  treasurer,  includes 
Camden  bank,  for  the  said  bank,"  and  an  averment  of  authority  to  the  treas- 
that  "  the  said  draft  is  now  held  and  urer  to  accept  the  drafts,  inasmuch  as 
owned  by  the  said  plaintiffs,  and  still  the  company  could  not  accept  by  him, 
remains  due  to  them  from  the  defend-  unless  he  had  such  authority.  What 
ants,"  sufficiently  shows  that  the  bank  ig  necessarily  understood,  or  implied, 
and  not  the  cashier  is  the  real  party  in  in  a  pleading,  forms  part  of  it,  as 
Interest.  Camden  Bank  v,  Rodgers,  4  much  as  if  it  was  expressed.  Partridge 
How.  Pr.  (N.  Y.)  68;  2  Code  R  45.        t>.  Badger,  26  Barb.  (N.  Y.)  146. 

•It  is  held  not  necessary  to  aver  *  Against  the  acceptor  it  is  not  neces- 
that  the  acceptance  was  in  writing,  gary  to  aver  or  prove  presentment  at 
A  general  averment  that  the  bill  was  the  place  where  the  bill  was  made  pay- 
aoceptcd  implies  that  the  acceptance  able.  It  is  for  the  acceptor  to  show 
was  in  writing,  as  the  bill  could  not  that  he  was  ready  there  on  the  day  of 
onder  the  statute  be  accepted  orally,  maturity,  and  always  ready  after- 
Bank  of  Lowville  «.  Edwards,  11  wards,  but  the  bill  was  not  presented. 
How.  Pr.  (N.  Y.)  216;  and  see  Chalie  and  proof  of  this,  accompanied  by 
t.  Belshaw,  6  Bing.  529;  19  Eng.  Com.  payment  of  money  into  court  at  the 
L.  R.  240;  and  see  fonns  prescribed  in  time  of  his  answer,  relieves  him  from 
the  English  rules  of  court.  1  Chit.  PI.  interest  and  costs.  Foden  v.  Sharp,  4 
723.  Johns.   (N.   Y.)  183;  Wolcott  v.  Van 

And  a  case  of  a  bill  destroyed  or  Santvoord,  17  id.  248;  Caldwell  p. 
withheld  by  the  drawee  is  no  excep-  Cassidy,  8  Cow.  (N.  Y.)  271;  Haxton 
lion,  for  there  the  drawee  is  deemed  ^^  Bishop,  3  Wend.  (N.  Y.)  13;  Green 
by  statute  to  have  accepted.  «•.  Goings,  7  Barb.  (N.  Y.)  625. 

So,  of  a  written  agreement  to  ac-      «  As  to  demanding  damages,  see  note 
oept.    It  was  held  that  since  it  amounts  3  to  preceding  form, 
to  an  acceptance,  it  should  be  counted 
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268.  On  an  Acceptance,  Varying  as  to  Time  from  the  Bi 

I.  \^As  in  preeedmg  forms.'] 

II.  That  thereupon  [or^  on  or  abont  the  day  of  , 
18  ,  at  \  the  defendant  [or,  the  defendants,  nnder  the  said 
firm  name],  npon  sight  tliereof,  accepted  the  same  under  date  of 
the  day  of  j  18  ,  payable  at  days  [or  otheryyise^ 
after  the  date  of  said  bill  [or,  after  said  date  of  aooeptance]. 

IIL  [As  in  the  preceding  forms,] 

Whsbbfobe  [etCy  dema/nd  of  judgment]. 

269.  Against  Acceptor  for  Honor. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  one 
M.  N.  [<?r,  certain  persons,  under  the  firm  name  of  M.  N.  <fe  Co.], 
made  and  delivered  to  plaintiff,  his  [or,  their]  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed  the  same  to  one  O.  P.,  and 
thereby  required  said  O.  P.  to  pay  to  the  order  of  this  plaintiff  the 
sum  of  dollars,  days  after  date  thereof  [or  othertoise]^ 
for  value  received. 

II.  That  then  and  there  [or,  on  or  abont  the  day  of  , 
18  ,  at  ],  said  bill  was  duly  presented  to  said  O.  P.  for 
acceptance,  but  the  same  was  not  accepted  [if  a  foreign  hiUj  add^ 
and  was  thereupon  duly  protested  for  non-acceptance],  of  all  which 
due  notice  was  given  to  said  [drawer], 

III.  That  then  and  there  [or^  on  the  day  of  ,  18  , 
at  ,  the  defendant  [ot^  the  defendants,  under  their  firm  name  of 
Y.  Z.  &  Co.],  upon  sight  thereof,  acceptec^  said  bill  for  the  honor 
of  said  [drmjoefr], 

lY.  That  at  maturity  the  same  was  duly  presented  for  pay- 
ment to  said  O.  P.,  the  [drawee]^  bat  was  not  paid  [if  afor^igrh 
hillj  addj  and  was  thereapon  duly  protested  for  non-payment],  of 
all  which  due  notice  was  given  to  the  defendant  [<iccefptor  for 
honor]  and  to  said  M.  N.  [drawer]} 

*  To  recover  againat  the  acceptor  for  tice  of  oon-paymemt.    WiUiams  ik  Qer- 

honor,  it  most  be  shown  that  the  Mil  maine,  7  Bomw.  &  C.  468;  Sc^oMd  «. 

was  presented    at  maturitj    to  the  Bayard,  8  Wend.  (N^.  T.)  488.    As  to 

drawee,  and  that  the  drawer  had  no-  whether  it  ia  in  all  esses  neoesBary  So 
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y.  That  no  part  of  the  aaioe  lias  beau  paid  [except  the  sum  of, 
etc.']. 

Whessfobb  [etc.y  demcmd  qf  jvdgmenf]. 

870.  On  a  Bill  Directed  by  the  Bniwar  to  Himeelf  and  Accepted  by 

1 


I.  That  on  or  abont  the  day  of  ^  18  ,  at  ,  the 
defendant  [pr^  the  defendants,  under  their  firm  name  of  Y.  Z.  & 
Co.]  made  and  accepted,  and  delivered  to  the  plaintiff,  his  [pVy 
their]  bill  of  exchange  in  writing,  of  which  the  following  is  a  copy : 
[copy  of  the  hill  and  dcceptcmce]. 

II.  That  there  is  now  due  to  the  plaintiff  thereon,  from  the 
defendant,  the  sum  of  dollars,  with  interest  from  the 

day  of  )  13    9  which  plaintiff  claims. 

Whkbbfokv  [«to.,  demand  of  judgment], 
5)71.  By  Assignee  of  a  Bill  Payable  out  of  a  Particular  Fund. 

I.  That  on  or  abont  the  day  of  ,  18    ,  at  , 

one  M.  K  made  his  [or,  certain  persons,  under  their  firm  name, 
etc,,  made  tiieir]  bill  of  exchange  or  order  in  writing,  dated  on 
that  day,  and  directed  it  to  the  defendant  [or,  to  the  defendants, 
under  their  firm  name  of,  etc.\  and  thereby  required  the  defend- 
ant to  pay  to  one  O.  P.,  ont  of  the  proceeds  of  [state  fund  as 
desertbed  in  the  biltjj  dollars,  days  after  the  date  [or, 

aver  s  protest  for  noa-^oceptance  end  of  the  corporstion  to  the  payee*  the 
notice  to  the  drawer,  as  in  P.  2,  see  3  complaint  may  be  framed  as  on  a  prom- 
Chit.  PI.  177,  note  o.  For  a  complaint  issory  note  of  the  corporation.  8  Mann. 
Joinini^  the  drawer,-  also,  see  Form  281,  &  G.  576.  It  is  not  necessary,  if  the 
111^.  complaint  atates  the  indebtedness  for 

The  accommodation  acceptor  who  which  the  note  was  given,  to  allege 
pays  without  funds,  can  recover  from  presentment  to  the  drawee  for  pay- 
tbe  drawer*  not  upon  the  bill,  but  for  ment.  The  burden  of  proof  is  on  the 
money  paid.  Griffith  v.  Reed,  21  corporation  to  show  that  the  drawee 
Wend.  (N.  T.)  G02;  Suydam  v.  West-  was  provided  with  funds  and  ready  to 
fall,  4  Hill  (N.  T.),  211.    Bee  Form  d4.   pay  at  maturity,  in  order  to  exempt 

'  In  an  action  by  the  payee  of  a  them  from  damages  and  costs.  17 
diaft  diawn  by  the  president  of  a  cor-  Johns.  (N.  Y.)248;  Falrchild  v.  Ogdens- 
pontion  on  the  treasurer  of  the  corpo-  burgh,  Clayton  Ss  Rome  R.  R.  Co.,  16 
ration,  for  payment  of  an  indebtedness  N.  Y.  887. 


\ 


262  Abbott's  Fobms  of  Pleading. 

fidght]  thereof  [<?r,  otherwise],  for  valae  received,  and  delivered  it 
to  said  [payee]. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
[oTy  then  and  there],  upon  sight  thereof,  the  defendant  accepted 
the  same,  payable,  when  in  funds,  from  the  proceeds  of  [etc.,  as 
in  acceptance].^ 

III.  That  on  or  about  the  day  of  ,  18  ,  at  , 
said  [payee']  duly  assigned  said  bill  to  this  plaintiff. 

IV.  That  on  or  about  the  day  of  j  18  ?  the  defend- 
ant had  funds  of  the  said  [drawer]^  proceeds  of  [etc.,  as  stated  in 
iiO]. 

Y.  That  payment  of  said  bill  was,  on  or  about  the  day 

of  ,  18    ,  at  ,  duly  demanded  by  this  plaintiff  from 

the  defendant. 

VI.  That  no  part  thereof  has  been  paid  [except  the  sum  of,  etcJ]. 

Whebefobe  [etc.,  demand  of  judgment], 

272.  Complaint  on  Unconditional  Promiae  in  Writing  to  Aooept  Bill 

of  Exchange.* 

I.  That  on  or  about  the        day  of  ,  18    ,at  , 
the  defendant   [for  a  valuable    consideration]   unconditionally 
promised  in  writing  to  accept  sight  drafts  to  the  amount  of 
dollars,  to  be  drawn  by  the  firm  of  A.  B.  ife  Co.,  as  drawers,  on 
him,  the  defendant,  as  drawee. 

II.  That  in  pursuance  of  said  unconditional  promise,  the  said 
firm  of  A.  B.  ife  Co.,  at  ,  on  the  day  of  ,  18  , 
drew  their  certain  draft  or  bill  on  the  said  defendant,  in  words 
and  figures  following :  {Setting  out  copy], 

>  An  acceptance  generally,  without  N.  E.  Rep.  76  (rev'g  31  Hun  [N.  Y.]. 

words  of  restriction  to  a  fund  or  con-  260),  where  the  sufficiency  of  the  com- 

tingency,  will  in  some  cases  bind  the  plaint  was  not  questioned,  but  'where 

acceptor  absolutely   (see  Athinson  v.  judgment  for  plaintiff  was  reTersed 

Manks,  1  Cow.  [N.  T.]  691;  Maber  v.  on  the  ground  that  the  promise  as 

Massias,  2  W.  Blackst.  1072;  Lent  v.  proven  at  the  trial  was  not  an  ancon- 

Hodgman,  15  Barb.  [N.  Y.]274);  and  ditional    promise   "to  accept  draft" 

in  such  cases  it  is  unnecessary  to  aver  under  N.   Y.  Negotiable  Instrument 

that  he  had  funds.  Law  (L.  1897,  c.  612,  §  228).   See»  also. 

*  From  Germania  Nat.  Bk.  v,  Taaks,  Franklin  Bk.  of  Baltimore  v.  Ljuch, 

101  N.  Y.  442;  2  Centr.   Rep.  477;  5  62  Md.  270;  86  Am.  Rep.  875. 
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III.  That  the  plaintiff,  relying  upon  the  faith  of  the  uncondi- 
tional promise  of  defendant  to  accept  the  said  bill,  received  the 
same  for  a  valuable  consideration,  and  paid  therefor  the  said  sum 
of  dollars,  and  is  now  the  owner  and  holder  of  said  bill. 

lY.  That  plaintiff  caused  the  said  bill  to  be  duly  presented  to 
defendant  for  acceptance  and  payment,  and  demanded  of  defend- 
ant tliat  he  should  accept  and  pay  the  same,  and  tliat  he  declined 
and  refused  to  accept  or  pay  said  bill  [whereupon  the  said  bill  was 
duly  protested  for  non-acceptance,  and  of  which  demand  of 
acceptance,  non-acceptance  and  non-payment  defendant  and  said 
firm  of  A.  B.  &  Co.  had  due  notice]. 

y.  That  said  bill  remains  wholly  unpaid,  and  there  is  now  due 
and  owing  thereon  the   sum   of  dollars,   with  interest 

thereon  from  ,18     ,  which  plaintiff  claims. 

Whebbfobb  [ete.j  demamd  of  jvdgment\ 

11.  Payee  against  Drawer. 

278.  On  a  Bill  Payable  at  a  Certain  Time  after  Date  or  Sight,  fbr 

Kon-acceptance.  * 

I.  That  on  or  about  the        day  of  ,  18     ,  at  ,  the 

defendants  [dra/wer8\  [under  their  firm  name  of  Y.  Z.  &  Co.], 
made  and  delivered  to  the  plaintiff  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed  the  same  to  one  M.  N. 
[pr^  to  cei*tain  persons,  under  the  firm  name  of  M.  N.  &  Co.],  and 
thereby  required  said  [drawee]  to  pay  to  the  order  of  this  plaintiff 
[<?r,  of  these  plaintiffs,  under  their  firm  name  of  A.  B.  &  Co.] 

*  The  holder  of  a  bill,  upon  protest  change,  properly  so  called,  it  is  neces- 

for  Don-acceptance,  has  an  immediate  sary  to  aver  either  demand  and  notice 

cause  of  action  against  the  drawer;  to  the  drawer  of  non-payment,  or  such 

and  even  at  common  law,  if  demand  facts,— «.  g,,  want  of  funds  at  bank,-- 

of  payment  and  protest  were  unneces-*  as  excuse  demand  and  notice.     Bhultz 

•arily  averred,  the  averments  might  be  v,  Depuy,  8  Abb.  Pr.  (N.  Y.)  253.    If 

rejected  as  surplusage  if  the  declara-  the   drawee   destroys   or   refuses  to 

tion  counted  properly  for  non-accept-  return  the  bill  he  may  be  deemed  to 

ance.     Mason  «.   Franklin,  8  Johns,  have  accepted  it.    In  that   case  the 

(N.  T.)  203.  complaint  may  be  for  non-payment. 

In  a  complaint  against  the  drawer  See  Form  376. 
of  a  bank  check  or  of  a  bill  of  ex- 
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dollars,  days  [or,  weeks,  or^  months]  after  the  date 

[pr^  sight]  thereof,  for  value  received. 

II.  That  thereafter  the  same  was  dnly  presented  to  M.  N.  [tits 
drawee]  for  acceptance,  but  was  not  acoepted  [if  a  foreign  biUj 
addj  and  was  thereupon  dalj  protested  for  non-acc^tance],  of 
all  which  due  notice  was  given  to  the  defendant  [draajoer]. 

III.  That  no  part  of  the  same  has  been  paid  [except  the  sum 
of,  etcJ]. 

Wheeefore  letc.^  demcmd  of  jitdgmenf], 

274.  On  the  Same;  Another  Eorm,  Bettm^  Out  a  Oopy  of  the  BilL* 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendants  [drawers],  [under  their  firm  name  of  Y.  Z.  &  Co.], 
made  and  delivered  to  the  plaintiff  their  bill  of  exchange  in 
writing,  of  which  the  following  is  a  copy :  [copy  of  the  hilf].* 

II.  That  the  same  was  duly  presented  to  [t?ie  drawee]  therein 
named  for  acceptaxioe,  bat  was  not  accepted  [if  a  foreign  billj 
addy  and  was  thereupon  duly  protested  for  non-acceptance], '  fall 
wbieh  due  notice  was  given  to  the  defendant  [drawer]. 

III.  That  there  is  now  due  to  the  plaintiff  thereon  the  sum  of 
dollars,  and  interest  from  the        day  of        ^  18    ,  which 

plaintiff  claims. 

Whbbsporb  [etc.,  demand  of  judgmenf]. 

276.  On  Bight  Draft  against  a  Corpoxation  BrawM^ 

I.  [Allege  corporate  capacity  as  in  Forms  87-40]. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendants  [being  such  corporation,  by  their  agents,  duly  author- 
ized thereto]  made  and  delivered  to  the  plaintiff  its  bill  of 
exchange,  in  writing,  dated  on  that  day,  and  directed  the  same  to 
certain  persons,  under  their  firm  name  of  M.  M.'8  8ons,  in  the 
city  of            ,  and  thereby  required  said  M.  M.'s  Sons  to  pay 

■■■■■—'■■  '  I  ■■!■ 

*  The  action  on  a  bill  of  exchange  meaning  of  K.  T.  Code  Civ.  Pio. 
against  the  drawer  may,  according  to   §  584 

the  better  opinion,  like  an  action  *  Where  there  is  a  series  of  bills,  ooe 
against  an  indorser,  be  considered  as  of  which  has  been  dishoooi^  the 
an  action  on  an  instrument  for  the  holder  must  sue  on  that  ooe  of  the  set 
payment  of  money  only,  within  the  that  was    dishonored.      Downes  «. 


BiLUS  OF  EXOHAKGK.  265 

to  the  order  of  this  plaintiff  dollars  at  sight,  for  value 

received. 

III.  That  the  same  was  duly  presented  to  said  M.  M.'s  Sons  for 
payment,  but  was  not  paid,  and  was  thereupon  duly  protested  for 
non-payment,  of  all  which  due  notice  was  given  to  the  defendant. 

IV.  That  the  cost  of  said  protest  was  dollars,  which  was  paid 
by  the  plaintiff. 

Y.  That  no  part  of  said  cost  of  protest  has  been  paid. 

Whebbfobx  {etc,,  dema/nd  of  jydgment\ 

S7^  On  aBiU  Payable  on  a  Bay  Oartaia,  or  at  CUght,  or  at  a  Oertain 

Time  after  Date  —  for  Kon-payment. 

I.  That  on  or  about  the  day  of  ,18  ,  at  ,  the  defend- 
ants [drawers],  [imder  their  firm  name  of,  etc.],  made  and  deliv- 
ered to  the  plaintiff  their  bill  of  exchange,  in  writing,  dated  on  that 
day,  and  directed  the  same  to  one  M.  K.  [or,  to  certain  persons, 
under  their  firm  name  of,  etc.],  and  thereby  required  said  [dratcee] 
to  pay  to  the  order  of  this  plaintiff  lor,  of  these  plaintiffs,  under 
their  firm  name  of,  etc,],  dollars,  on  the  day  of  , 
18  f  [or,  at  sight,  or,  days  after  the  date  thereof,  or  other- 
iom^,  for  value  received. 

II.  That  the  same  waa  duly  presented  to  [tAe  drawee]  for  pay- 
menti^  but  was  not  paid  [^  a  foreign  hill,  add,  and  was  there- 
upon dnly  protested  for  non-payment],  of  all  which  due  notice 
was  given  to  the  defendant  {d/rawer], 

III.  That  no  part  of  the  same  has  been  paid  [except  the  sum 
of,  ete\ 

Whkrefobb  {etc,,  demamd  of  judgment]. 

Church.  18  Pet.  205;  Wells «.  White-  the   drawee.    Allen   «.    Siiydam,   dO 

head.  15  Wead.  07.  Y.)  637.  Weod.    <N.    T.)    8S1;    Montgomery 

'  In  Enaction  against  the  drawer  of  a  County  Bank  v.  Albany  City  Bank,  8 

bin  payable  on  a  day  certain,  or  a  cer-  Barb.  (N.  Y.)  896;  Philpott  «.  Bryant, 

tain  time  afterdate,  it  is  not  necessary  8  Carr.  &  P.  344;  14  Eng.  Com.  L.  R, 

to  arer  pveaailfiient  for  acoeptanee  to  540. 

84 
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277.  On  the  Same,  Kon-presentment  for  Acceptance  Excuaed,'  tke 

Drawer  Having  Countermanded  the  BilL 

I.  [State  the  snaking  wad  ddi/oery  of  the  bill^  as  in  paroffraph 
I  of  Fona  273,  or^  if  payable  at  eighty  a%  in  Form  275.] 

II.  That  on  or  about  the  day  of  ,  18  »  said  bill  not 
then  having  been  presented  for  acceptance  [<?r,  for  payment],  the 
defendant  conntennanded  the  same  and  instructed  and  directed 
the  said  \drauiee\  not  to  accept  or  pay  [or,  if  payable  at  sigkt^ 
not  to  pay]  the  same ;  wherefore  said  bill  was  not  presented. 

III.  That  no  part  of  the  bame  has  been  paid  [except  the  sum 
of,  etc."]. 

Whebefobb  [etc.y  demand  of  jvdgment\ 

278.  On  the  Same,  Kon-presentment  for  Acceptance  Excnaed  Because 

the  Brawee  could  not  be  IV)und. 

I.  [Staite  the  making  and  ddvoery  of  the  hill,  as  in  paragraph 
I  of  Form  273,  or  Form  274 ;  or,  if  payable  at  eighty  as  in 
Form  275.] 

II.  That  on  or  about  the  day  of  »  18  ,  diligent 
search  and  inquiry  was  made  for  said  drawee  at  [the  place  of 
address^,  in  order  that  the  said  bill  might  be  presented  to  him 
for  acceptance,  but  he  could  not  be  found,  and  the  same  was  not 
accepted  [and  if  a  foreign  bUlj  add,  and  was  thereupon  duly 
protested  for  non-acceptance],  of  all  which  due  notice  was  given 
to  the  defendant  [drawer^. 

III.  That  no  part  of  the  same  has  been  paid  [except  the  sum 
of,  etc."]. 

Wherefore  [etc.,  demand  of  judgmen{\. 

279.  On  the  Same,  Demand  and  Kotice  Excused  by  Waiver. 

I.  [As  in  preceding  forms^ 

II.  That  tiie  defendant  [draweT\  at  the  time  said  bill  was  made 
and  delivered  by  him,  as  aforesaid,  waived  as  well  the  presenta- 

>  For  averment  of  waiver  or  omission  to  give  notice,  see  Form  279. 
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tion  of  the  same  to  said  M.  N.  for  pajrment,  as  notice  of  the  non- 
pajment  thereof. 

in.  That  no  part  thereof  has  been  paid. 

Whbbefore  [etc.^  demcmd  o/^  Judgment'], 

IIL  Payee  against  Drawer  and  Acceptor, 

280.  On  a  Bill  Accepted  by  the  Drawee. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendants  [drawers]^  [under  their  firm  name  of  Y.  Z.  &  Co.], 
made  and  delivered  to  the  plaintifE  their  bill  of  exchange  in  writing, 
dated  on  that  day,  and  directed  the  same  to  the  defendant 
[acceptor^'  ar^  to  the  defendants,  aoceptorSj  under  their  firm 
name,  W.  X.  &  Co.],  and  thereby  required  said  [acceptor]  to  pay 
to  the  order  of  the  plaintiffs  [or^  of  the  plaintiffs,  under  the  firm 
name  of  A.  B.  &  Co.]  dollars,  days  after  the  date 
thereof  [or  otherwise]^  for  value  received. 

II.  That  then  and  there  [pr^  on  or  about  the  day  of  , 
18  ,at  ],  the  defendant  [acceptor]  upon  sight  thereof 
accepted  said  bill. 

III.  That  at  maturity  the  same  was  duly  presented  to  the 
defendant  [acceptor]  for  payment,  but  was  not  paid  [if  a  foreign 
hiU,  add,  and  was  thereupon  duly  protested  for  non-payment],  of 
all  which  due  notice  was  given  to  the  defendant  [drawer], 

lY.  That  no  part  of  the  same  has  been  paid. 

Whbbsfobb  [etc,,  demand  of  judgment], 

261.  Against  One  who  has  Accepted  a  Bill  fbr  Honor. 

I.  That  on  or  about  the  day  of  ,  18    ,  at  , 

the  defendants  [drawers]^  [under  their  firm  name  of  Y.  Z.  &  Co.], 
made  and  delivered  to  the  plaintiff  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed  the  same  to  one  M.  N. 
[oTj  to  certain  persons,  under  their  firm  name  of  M.  K.  &  Co.], 
and  thereby  required  said  [drawee]  to  pay  to  the  order  of  this 
plaintiff  [or,  these  plaintiffs,  under  their  firm  name  of  A.  B.  & 
Co.]  dollars,  days  after  the  date  thereof  [or  other- 

mee],  for  value  received. 
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II.  That  tb6n  and  there  [oTy  on  or  about  the  day  of  , 
18  ,]  at  ,  said  bill  was  dnlj  presented  to  said  [draiceel  for 
acceptance,  bnt  was  not  accepted  [if  a  foreign  hiUy  addj  and  was 
thereupon  duly  protested  for  non-acceptance],  of  all  of  which 
due  notice  was  given  to  the  defendant  [drawer]. 

III.  That  then  and  there  [or,  on  or  about  the  day  of  , 
18  ,  at  ,]  the  defendant  [acceptor far  honor\  upon  sight 
thereof,  accepted  said  bill  for  the  honor  of  said  [drawer']. 

IV.  That  at  maturity  the  same  was  duly  presented  for  pay- 
ment to  said  [drawee]y  but  was  not  paid  [if  a  foreign  biU^  addy 
and  was  thereupon  duly  protested  for  non-payment],  of  all  which 
due  notice  was  given  to  the  defendants  [drawers]. 

Y.  That  thereupon  the  same  was  duly  presented  to  the  defend- 
ant [acceptor  for  honor]  for  payment,  but  was  not  paid  [and  was 
thereupon  duly  protested  for  non-payment],  of  all  of  which  due 
notice  was  given  to  the  defendant  [drawer]. 

VI.  That  no  part  of  the  same  has  been  paid. 
Whebefobb  [etc.y  demand  of  jvdgment]. 

IV.  By  Indorsee. 

MSL  IndorMe  a^aiiist  Drawer  who  i«  also  Zndonar,  for  Von- 

aooeptasLce.* 

I.  That  heretofore  at  the  defendant  made  his  certain 

draft  or  bill  of  exchange,  bearing  date  the         day  of        ^  18    , 
addressed  to  one  M.  N".  and  requiring  him  to  pay  days 

after  sight,  to  the  order  of  the  drawer,  dollars,  and  there- 

upon   [for  a  good   and  valuable   consideration]   indoned  and 
delivered  said  draft  to  the  plaintiff. 

IL  That  thereafter,  and  on  or  about  the  day  of  ,  18  , 
the  said  draft  was  duly  presented  to  the  said  drawee  for  accept* 
ance,  and  acceptance  thereof  was  refused,  whereupon  said  draft 
was  duly  protested  for  non-acceptance,  of  all  which  the  drawer, 
the  defendant,  had  due  notice  and  knowledge. 

1  The  form  is  adapted  from  Phelps  the  decision  turns   upon  the  merits 
V.  Borland,  80  Hun  (N.  Y.),  862,  where   only. 
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nL  That  the  plaintifi  is  now  the  lawful  owner  and  holder  of 
said  draft ;  that  the  same  has  not,  nor  has  any  part  thereof  been 
paid  [except,  etc.']  and  that  there  is  now  due  thereon  from  the 
defendant  to  the  plaintiff  the  sum  of  dollars,  and  interest 

upon  the  said  sum  from  the  day  of  ,  18     . 

Wherefore  [ete,^  demand  of  judgment]. 

S8db  Indorsee  against  Drawer,  Indorser,  fbr  Non-payment. 

I.  That  heretofore  at  ,  the  defendant  made  his  certain 
draft  or  bill  of  exchange  bearing  date  ,18  ,  addressed 
to  one  M.  K.,  and  requiring  him  to  pay  days  after  sight,  to 
the  order  of  the  drawer,  dollars,  and  thereupon  [for  a 
good  and  valuable  consideration]  indorsed  and  delivered  said  draft 
to  the  plaintiffs. 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  the  said  draft  was  duly  presented  to  the  said  drawee  for 
acceptance,  and  was  duly  accepted  by  him. 

III.  That  thereafter,  the  said  draft  was  duly  presented  on  or 
about  the  day  of  9 18  9  when  it  fell  due,  to  the  said 
aeceptor  for  payment,  and  payment  thereof  was  demanded  and 
refused,  whereupon  said  draft  was  duly  protested  for  non-pay_ 
ment,  and  notice  of  such  demand,  refusal  and  protest  was  given 
to  the  said  drawer,  the  defendant. 

IV.  That  the  plaintiffs  are  now  the  owners  and  holders  of  said 
draft ;  that  the  same  has  not,  nor  has  any  part  thereof,  been  paid, 
and  there  is  now  due  thereon  from  the  defendant  to  the  plaintiff 
the  said  sum  of  dollars  [together  with  dollars  upon 
the  hundred,  damages  allowed  by  statute,  making  the  aggregate 
sum  of  dollars  and  interest  upon  said  aggregate  sum 
from  the         day  of                ,  18     .} 

Wherefore  [^.,  demand  of  judgm£n(], 

'  This  form  is  adapted  from  Phelps  decision,    however,    turning   on   the 
«.  Borlaiid,  80  Hon  (N.  T.),  866,  the  merit. 
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284.  Remote  Indorsee  against  Acceptor.  > 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant  [or,  the  defendants,  under  their  firm  name  of  T. 
Z.  &  Co.]  accepted  and  delivered  to  the  payee  therein  named  a 
bill  of  exchange,  of  which  the  following  is  a  copy :  [Copy  of  the 
hill  and  acceptance.'] 

II.  That  said  [payee']  thereafter  indorsed  said  bill  and  deliv- 
ered it  so  indorsed,  and  thereafter  [and  before  maturity]  the  same 
came  lawfully  into  the  possession  of  these  plaintiffs  for  value.' 

III.  That  there  is  now  due  to  this  plaintiff  thereon  from  the 
defendant  the  sum  of  dollars,  with  interest  from  the 

day  of  9  13    9  which  plaintiff  claims. 

Wherefore  [etc.,  denumd  of  jtcdffnient]. 

286.  Bemote  Indorsee  against  Acceptor  on  Foreign  Bill  in  Foreign. 

Language. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
in  the  State  of  ,  Central  America,  the  firm  of  M.  N.  & 
Co.,  by  their  bill  of  exchange,  required  the  defendant  to  pay  to 
the  order  of  O.  &  P.  dollars,  days  after  sight. 
A  copy  of  the  bill  of  exchange,  with  a  correct  translation  thereof, 
is  hereto  annexed  and  made  a  part  of  this  complaint  and  marked 
Schedule  A. 

II.  That  on  or  about  the  day  of  j  18  ,  the 
defendant  accepted  the  said  bill  of  exchange  by  an  acceptance  in 
writing,  dated  on  said  day. 

III.  That,  by  indorsement,  the  said  bill  of  exchange,  before  it 
became  due,  came  into  the  possession  of  the  plaintiffs  for  value. 

IV.  That  on  the  day  of  ,  18  ,  the  said  bill 
of  exchange  was  duly  presented  for  payment  at  the  place  of  pay- 
ment, but  payment  of  said  bill  was  refused,  whereupon  said  bill 
was  duly  protested  at  a  cost  of                dollars. 

*  This  form  is  supported  by  Levy  t.  *  An  unrestricted  indorsement  al- 
Ley,  6  Abb.  Pr.  (N.  Y.)  89;  s.  c,  sub.  ways  imports  a  consideration,  and  the 
nom.  Levy  v.  Ely,  15  How.  Pr.  (N.  Y.)  allegation  that  there  was  a  considenir 
895;  Phelps  v,  Ferguson,  9  Abb.  Pr.  tion  is  unnecessary  and  need  not  be 
(N.  Y.)  206.  proven.    Hook  v.  Pratt,  78  N.  Y.  871. 
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That  no  part  of  said  bill  of  exchange  or  of  said  cost  of  protest 
has  been  paid,  and  that  the  amount  of  said  bill  is  now  due  and 
owing  by  the  said  defendant  to  these  plaintiffs. 

Whebefobe  [etc.,  denumd  of  judgmen{\. 

2M.  Indorsee  againat  Acceptor,  who  thereafter  Absconds.* 

I.  Upon  information  and  belief :  That  on  or  about  its  date  one 
A.  S.  made  his  certain  draft  in  German,  of  which  the  following 
is  a  true  and  complete  translation : 

Vienna,  ,  18     .  Gulden. 

months  after  date,  pay  in  exchange  for  this  draft,  to  the 

order  of  myself,  the  sum  of        Austrian  gulden,  value  received, 

and  charge  the  same,  accoi*ding  to  report  to  account  of 

A.  S. 
To  T.  Z.  \drfen.dami\ 

,  in  Essegg, 

Payable  in  Vienna  at  J.  H.  Bank. 

II.  Upon  information  and  belief :  That  before  maturity  said 
S.  indorsed  the  same  and  delivered  it  to  said  J.  H.  Bank. 

III.  Upon  information  and  belief :  That  before  its  maturity 
the  defendant,  then  a  resident  of  the  town  of  Essegg,  in  Austria, 
accepted  said  draft  and  wrote  across  its  face  ^'  Angenommen," 
Y.  Z. ;  the  word  "  Angenommen  "  being  the  German  equivalent 
for  accepted. 

IV.  That  thereafter  said  J.  H.  Bank  indorsed  said  draft,  and 
for  value  delivered  the  same  to  plaintiff. 

V.  Upon  information  and  belief :  That  when  the  same  became 
due  and  payable  it  was  duly  presented  for  payment  at  the  place 
where  the  same  was  by  its  terms  payable,  but  that  there  were  no 
funds  at  said  place  out  of  which  to  pay  it. 

VI.  Upon  information  and  belief :  That  the  defendant,  some 
time  after  accepting  this  and  other  drafts,  absconded  from  the 
town  of  Essegg,  and  came  to  the  city  of  New  York  ;  that  for  the 
purpose  of  concealing  himself  from  his  creditors  he  assumed  a 

1  From  complaint  in  Engel  f.  Fisher,  Code  Civ.  Pro.,  that  the  Statute  of 
102  N.  T.  400,  where  it  was  held,  be-  Limitations  had  run  against  the  plain- 
fore  the  amendment  of  1886  to  §  401,    tiffs  right  of  action. 
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fictitious  name  [to  wit,  M.  L.],  and  has  ever  since  boroe  said  fieti- 
tioas  name ;  that  plaintiff  reecntlj  discovered  the  defendant  in 
the  city  of  New  York,  living  under  his  said  fictitious  name. 

VII.  That  thereupon  plaintiff  demanded  payment  of  said  draft 
from  the  defendant,  but  that  he  refused  to  pay  the  same  and  has 
paid  no  portion  thereof. 

YIIL  That  the  Ausfcrian  gulden  is  the  equivalent  in  Ameri- 
can money  and  worth  the  sum  of  forty^two  cents. 

Wherefobe  [eio.^  demand  of  judgment'], 

987.  Agaiiiat  Drawer  and  Indonar, — for  Noa-acceptanee. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendants  [drawers]^  [under  their  firm  name  of  Y.  Z.  &  Co.], 
made  their  draft  or  bill  of  exchange  in  writing,  dated  on  that 
day,  and  directed  it  to  one  M.  N.  \or,  to  certain  persons,  under 
the  firm  name  of  M.  N.  &  Co.],  and  thereby  required  said  [drawee] 
to  pay  to  the  order  of  the  defendant  [indorser^  oVj  oi  one  O.  P.] 

dollars,  days  after  the  date  thereof  [or  otherwise'], 

for  value  received. 

II.  That  the  said  [dra/wers]  then  and  there  delivered  the  same 
to  the  defendant  [indorser^  or^  to  said  O.  P.,  who  then  and  there 
indorsed  it  to  the  defendant  —  indorser], 

III.  That  then  and  there  [or,  on  or  about  the  day  of  , 
18  ,  at  ],  the  defendant  [indorser]  indorsed  and  delivered 
the  same  to  the  plaintiff  [ory  indorsed  the  same  and  delivered  the 
same  so  indorsed],  and  thereafter  [and  before  maturity]  the  same 
came  lawfully  into  the  possession  of  the  plaintiff  for  value. 

lY.  That  the  same  was  duly  presented  to  [the  dra/u)ee'\  iiyt 
acceptance,  but  was  not  accepted  [if  a  foreign  hilly  addy  and 
was  thereupon  duly  protested  for  non-acceptance],  of  all  of  which 
due  notice  was  given  to  the  defendants. 

Y.  That  no  part  of  the  said  bill  has  been  paid  [except  the  sum 
of,  etc.], 

Whbbefobb  [etc.j  demam,d  of  jvdgmenC], 
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MS.  Against  Drawer ;  Indomr  before  Acceptance ;  and  AcceptOTi  fbr 

XTon-payment. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant  [drawer]  made  his  [or,  the  defendants,  drawers^ 
under  their  firm  name  of,  etc,y  made  their]  draft  or  bill  of  exchange 
in  writing,  dated  on  that  day,  and  directed  it  to  the  defendants 
[acceptorSy  nnder  their  firm  name  of,  etc.^^  and  thereby  required 
the  defendants  [acceptors]  to  pay  to  the  order  of  the  defendant 
[indorser,  or,  of  one  M.  N.]  dollars,  days  after  the 
date  [oTy  sight]  thereof  for  value  received. 

II.  That  the  said  [drawer]  then  and  there  delivered  the  same 
to  the  defendant  [indorser^  or,  to  the  said  M.  K.,  who  thereupon 
indorsed  it  to  the  defendant,  indoreer]. 

III.  That  then  and  there  [or,  on  or  about  the  day  of 

,  18    ,  at  ]  the  defendant  [indareer']  indorsed  and 

delivered  the  same  to  this  plaintiff  [or,  indorsed  the  same  and 
delivered  it  so  indorsed,  and  thereafter  (and  before  maturity)  the 
same  came  lawfully  into  the  possession  of  this  plaintiff  for  value}. 

lY.  That  then  and  there  [or,  on  or  about  the  day  of 

,  18     ,  at  ]  the  defendants  [acceptors],  [under  their 

firm  name  of,  etc.],  upon  sight  thereof,  accepted  said  bill. 

Y.  That  at  maturity  said  bill  was  duly  presented  to  the  defend- 
ant [acceptor]  for  payment,  but  was  not  paid  [if  a  foreign  hill, 
add,  and  was  thereupon  duly  protested  for  non-payment],  of  all 
which  due  notice  was  given  to  the  defendants  [drawer  amd 
indorser], 

YI.  That  no  part  of  the  same  has  been  paid. 

Wherefore  [etc.,  demand  of  Judgment]. 

889.  Against  Drawer,  Acceptor,  and  Indorser  after  Acceptance, —  for 

Non-payment. 

L  That  on  or  about  the  day  of  ,  18    ,  at  ,  the 

defendants  [drawers],  [under  their  firm  name  of,  etc.]  made  their 
draft  or  bill  of  exchange  in  writing,  dated  on  that  day,  and 

35 
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directed  it  to  the  defendants  [acc^ior8]y  [under  their  firm  name 
of,  etc.],  and  thereby  required  said  defendants  [acceptors]^  to  pay 
to  the  order  of  the  defendant  [ifidorserj  or  of  one  M.,  N.,  or,  of 
certain  persons  under  their  firm  name  of,  etc.']  dollars, 

days  after  the  date  thereof  [or  otherwise]  for  value. 

IT.  That  then  and  there  the  defendants  [drawers],  delivered 
the  same  to  the  defendant  [indorser], 

III.  That  then  and  there  [or,  on  or  about  the  day  of 
,18    ,  at            ,]  the  defendants  [acceptors],  [under  their 

firm  name  of,  etc.]  upon  sight  thereof,  accepted  said  bill. 

IV.  That  then  and  there  [or,  on  or  about  the  day  of  , 
18  ,  at  ],  the  defendant  [indorser]  indorsed  and  delivered 
the  same  to  this  plaintiff  [or,  indorsed  the  same  and  delivered  it 
so  indorsed,  and  thereafter  (and  before  maturity)  the  same  came 
lawfully  into  the  possession  of  this  plaintiff  for  value]. 

V.  That  at  maturity  of  said  bill  payment  thereof  was  duly 
demanded  of  the  defendant  [acc^tors]  but  payment  thereof  was 
not  made,  whereupon  the  same  was  duly  protested  for  non-pay- 
ment, and  notice  of  said  presentment,  demand  and  non-payment 
was  duly  given  to  the  said  defendant  [mdorser],  the  expense  of 
which  protest  was  dollars.* 

VI.  That  no  part  thereof  has  been  paid. 
Whbbeforb  [etc.,  demand  qfjudgnient]. 

V.  Drawer  against  Acceptor.' 

200.  On  a  Bill  Betumed  to,  aad  Taken  Up  by  the  I>rawer. 

I.  That  on  or  about  the        day  of  ,  18    ,  at  , 

the  plaintiffs  [under  their  firm  name  of,  etc.]  made  and  delivered 

^  The  plaintiff  must  aver  demand  of  plaintiff  "believes  and  charges  that 
payment  of  the  maker,  and  notice  of  the  acceptor  at  once  duly  notified  said 
dishonor  to  the  indorser,  or  assign  drawer  and  indorser  of  the  dishonor  of 
some  legal  excuse  for  not  having  done  the  bill; "  this  allegation  is  a  mere  con- 
so.  This  defect  is  not  a  matter  of  elusion  of  the  pleader.  Sebree  Deposit 
form  as  against  the  indorser;  nor  is  it  Bank  v.  Moreland,  (Ct.  of  App.  Ky.» 
cured  by  a  judgment  by  default.  18»4)  28  8.  W.  Rep.  153. 
Harlan  v.  Dew,  8  Head  (Tenn.),  505.  *  This  action    may   be  maintained 

It  is  not  sufficient  to  allege  the  giv-  without   deducing   title  to   the   bill 

Ing  of  notice  to  the  acceptor,  and  that  through  the  payee.    Kingman  f).  Ho- 
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to  one  M.  N.  their  bill  of  exchange  in  writing,  dated  on  that  day, 
and  directed  to  the  defendants  [under  their  firm  name  of,  etc.^y 
and  thereby  required  the  defendants  to  pay  to  the  order  of  said 
M.  N.  dollars,  days  after  the  date  thereof  [or 

oiKerwise\. 

II.  That  then  and  there  [or,  on  or  about  the  day  of  , 
18  ,  at  ],  the  defendants  [under  their  said  firm  name] 
npon  sight  thereof,  accepted  said  bill  for  value  received. 

III.  That  at  maturity  the  same  was  duly  presented  for  pay- 
ment, but  was  not  paid. 

IV.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  8ame  was  returned  to  the  plaintiff  for  non-payment,^  and  the 
plaintiff,  as  drawer  thereof,  was  then  and  there  compelled  to  and 
did  take  up  the  same  and  pay  to  said  [payee,  or,  to  the  holder 
thereof],  the  sum  of  dollars,  being  the  amount  of  said 
bill  with  damages  [or,  costs  of  protest]  and  interest. 

Y.  That  no  part  of  the  same  has  been  repaid  [except  the  sum 
of,  etc.']. 

Whbbbfobb  [eto.^  demcund  of  jitdgmerU]. 


991.  Against  Acceptor  on  a  Bill  PayaUe  to  tlie  Drawer's  own  Order, 

and  not  Negotiated. 

I.  That  on  or  about  the  day  of  18    ,  at  , 

the  plaintiffs  [under  their  firm  name  of  A.  B.  &  Co.]  made  their 
draft  or  bill  of  exchange  in  writing,  dated  on  that  day,  and 
directed  it  to  the  defendants  [under  their  firm  name  of,  etc.^^  and 

taling,  25  Wend.  (N.  Y.)  428,  and  then  agreed  to  pay,  is  sufficient.    Mit- 

cases  there  cited.    If  the  drawer  has  tenbeyer  v,  Atwood,  18  How.  Pr.  (N. 

only  paid  a  part,  so  that  he  has  not  Y.)  880. 

taiLen  up  the  bill,  he  should  sue,  not  For  a  form  of  complaint  by  acceptor 

on  the  bill,  but  for  money  paid,  etc.  without  funds  who  has  paid  the  draft. 

See  Form  96.  against  drawer,  see  Chap.  Ill,  under 

A  complaint  against  the  drawees  of  Monbt  Paid,  Form  98. 

a  bill,  alleging  that  they  had  refused  ^  When  the  drawer  sues  on  a  bill 

to  accept,  and  that  they  had  had  a  set-  payable  to  a  third  person,  it  is  neoes- 

tlement  of  accounts  with  the  drawers,  sary  to  state  that  it  was  dishonored, 

and  that  on  such  settlement  the  draw-  and  taken  up  and  paid  by  the  plaintiil. 

ers  had  left  in  their  hands  sufficient  2  Chit.  PI.  148. 
money  to  pay  the  bill,  which  they  had 


^ 
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thereby  required  the  defendants  to  pay  to  the  order  of  the  plain- 
tifb  dollars,  days  after  date  thereof  [or  otherunse]. 

II.  That  the  defendant  thereupon  [or,  on  or  about  the 
day  of  9 18    ,  at  ],  upon  sight  thereof,  accepted 

said  bill,  for  value  received,  and  delivered  it  to  the  plaintifis. 

I  III.  That  no  part  of  the  same  has  been  paid  [except  the  sum 
of,  eto.'jy  and  that  the  whole  amount  thereof  is  now  due  and  pay- 
able thereon  from  defendants  to  plain tifis,  with  interest  from,  etc. 

Whebefobe  [eto.y  demand  of  judgmenf\. 


\ 
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CHAPTER  XI. 

COMPLAINTS  UPON  CHECKS,  CERTIFI0ATE8  OP  DEPOSIT  AND 

LETTERS  OP  CREDIT. 
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297.  Indorsee  against  diawer,  where  payment  was  stopped  by 

drawer 280 
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refusal  to  pay  check 281 

800.  Against  the  bank,  dmwee,  for  refusal  to  pay  check  drawn  by 

plaintifTs  agent  against  a  deposit  made  by  the  agent  in  his 
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actiooa  on  bills,  notes  and  checks 261 


L  Against  Drawer  of  Check. 

Mflb  PayM  agunst  Drawer. 

L  That  on  or  abont  the  day  of        ,  18    ,  at  ,  the 

defendant  [oTy  the  defendants,  under  their  firm  name  of  Y.  Z.  & 
Co.],  made  and  delivered  to  the  plaintiff  his  [their]  check  in  writ- 
ing, dated  on  that  day,  directed  to  the  bank  [ar,  to  certain 
persons,  under  the  firm  name  of,  eto.]^  and  thereby  required  said 
[drawee]  to  pay  the  plaintiff  or  order  [oTj  bearer],^  dollars,^ 
for  value  received. 

'  A  check  payable  to  the  order  of  a  a  firm  long  since  dissolved  (Stevens  «. 
ifetitloiifl  person >-0.  ^.,  to  the  order  of  Strang,  2  Sandf.  [N.  T.]  188),  or  "  to 

*  When  no  time  of  payment  is  men-   demand,  and  it  is  unnecessary  that  the 
tiooed,  the  check  or  note  is  payable  on  complaint  should  state  a  time  of  pay- 
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II.  That  the  same  was  duly  indorsed  by  plaintiff,  and  so  indorsed 
was  duly  presented  ^  to  the  said  [drawee]  for  payment,  but  was 
not  paid ;  of  all  which  due  notice  was  given  to  the  defendant 

[drawer].^ 

III.  That  no  part  of  the  same  has  been  paid. 
Whebefobe  [etc.y  demand  of  judgm£n(\, 

293.  Indorsee,  or  Bearer,  ag^ainst  Drawer. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendant  made  his  check  [or,  the  defendants,  under  their  lirm 
name  of,  etc.^  made  their  check]  in  writing,  dated  on  that  day, 
and  directed  the  same  to  the  Bank  [c^,  certain  persons 
under  tlie  firm  name  of,  ^^.],  and  thereby  required  said  {drawees] 
to  pay  to  one  M.  N.  or  order  [or,  bearer],             dollars. 

II.  That  the  defendant  then  and  there  deHvered  the  same  to 
said  payee  \j.f  payable  to  order ^  add^  who  indorsed  the  same  and 
delivered  it  so  indorsed,®  and  the  same  thereafter  came  lawfully 
to  the  possession  of  this  plaintiff]. 

the  order  of  bills  payable "  (Mechan-  purx)ort  to  be  the  name  of  any  person 

ics'  Bank  t>.  Straiton,  3  Abb.  Ct.  App.  —  is  to  be  deemed  payable  to  bearer  if 

Dec.  [N.  Y.]  269;  Willets  «.   Phcenix  negotiated  by  the  maker.    N.  Y.  Ne- 

Bank,  2  Duer  [N.  Y.],  121),  or  when-  gotiable  Instr.  Law,  §  28  (L.  1897,  c. 

eTer  the  name  of  the  payee  does  not  612). 

ment.   Herrick  «.  Bennett,  8  Johns.  (N.  followed  in  Judd  «.   Smith,  5  N.  Y. 

Y.)  374;  PearsoU  c.  Frazer.  14  Barb.  Sup.  Ct.  (T.  &  C.)  255;  Shultz  tj.  Du- 

(N.    Y.)  564;   and  see  Thompson  r.  puy,  3  Abb.  Pr.  (N.  Y.)  252;  Dowling 

Ketcham,  8  Johns.  (N.  Y.)  189;  Niles  «.  Hunt,  (Sup.  Ct.  Ariz.,  1885)  7  Pac. 

V.  Bradley,  20  Misc.  (N.  Y.).172;  45  N.  Rep.  496.  It  is  otherwise  if  the  drawees 

Y.  Supp.  818.  have  failed,  or  their  business  has  been 

*  As  against  the  drawer,  presentment  stopped  by  an  injunction,  or  if  the 
at  any  time  before  suit  brought  is  suf-  drawer  had  no  funds  in  their  hands; 
ficient,  unless  it  appear  that  he  has  but  in  such  a  case  the  fact  must  be 
been  prejudiced  by  unreasonable  de-  averred  in  excuse  of  the  omission  to 
lay  on  the  part  of  the  holder.  Little  demand  or  give  notice  of  non-payment. 
'0.  Phcenix  Bank,  2  Hill  (N.  Y.),  425,  See  Forms  295  and  296,  infra. 

and  cases  there  cited;  7  id.  359;  Uar-  *  If  payable  to  bearer  or  to  a  ficti- 

beck  i?.  Craft,  4  Duer  (N.  Y.),  122.  tious  person,  instead  of  stating  that  it 

*  In  general,  presentment  and  notice  was  payable  to  M.  N.,  etc.,  say,  "  and 
of  non-payment  are  necessary  to  thereby  required  said  \dTawee\  to  pay 
charge  the  drawer  of  a  check.  Har-  to  the  bearer  thereof  dollars;  that 
ker  t7.  Anderson,  21  Wend.  (N.  Y.)  372;  thereafter,  for  a  valuable  considera- 
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III.  That  thereafter  the  same  was  duly  indorsed  by  plaintiff 
and  so  indorsed  was  duly  presented  to  said  Bank  [drawee]  for 
payment,  but  was  not  paid,  of  all  which  due  notice  was  given  to 
the  defendant. 

IT.  That  no  part  of  the  same  has  been  paid. 

Wherefore  [etc.^  demcmd  of  judgtiienf], 

294.  The  Same  —  Another  Form  for  Use  in  Common-law  States. 
[Declaration  sustained  in  Mullaly  v,  Holden,  123  Mass.  583.] 

And  the  plaintiffs  say  that  the  defendant  passed  to  them  a 
check,  a  copy  whereof  is  hereto  annexed,  and  the  same  was  cashed 
by  them  ;  that  they  duly  presented  said  check  for  payment,  but  it 
was  not  paid,  there  being  no  funds  to  meet  it ;  whereupon  they 
duly  notified  the  defendant,  who  refused  to  repay  the  amount  of 
tlie  check  or  any  part  thereof ;  wherefore  the  defendant  owes  the 
plaintiffs  the  said  amount  and  interest  thereon. 

295.  Omission  to  Oive  Notice  of  Non-payment  Excused  because  the 

Drawer  had  no  Funds. 

I.  [As  in  paragraph  I  of  preceding  fo7nn8,'] 

II.  That  thereafter  the  said  check  was  duly  indorsed  by  plain- 
tiff and  presented*  to  said  [drawee]  for  payment,  but  the  defend- 
ant had  no  funds^  with  said  [drawee\  and  no  part  of  the  same 
has  been  paid. 

Wherefore  [etc.^  deina/ad  of  jvdginenf], 

tion,  said  check  was  transferred  and  T.)  180;  Conroy  v.  Warren,  8  Johns, 
delivered  to  plaintiff,  whereby  said  Cas.  (N.  Y.)  259;  Franklin  v.  Vander- 
plaintiff  became,  and  is  now,  the  pool,  1  Hall  (N.  Y.),  78;  Shultz  v.  De- 
owner  and  holder  thereof."  Mechanics'  puy,  3  Abb.  Pr.  (N.  Y.)  252. 
Bank  o.  Btraiton,  8  Abb.  Ot.  of  App.  *  In  all  cases  where  it  is  intended  to 
Dec.  (N.  Y.)  269,  where  it  was  held  rely  upon  want  of  funds  as  excusing 
unnecessary  to  allege  the  transfers  demand  or  notice,  that  fact  must  be 
through  which  plaintiff  derived  his  averred.  Shultz  v,  Depuy,  8  Abb.  Pr. 
title.  (N.  Y.)  262;  Garvey  v.  Fowler,  4  Sandf. 
»Want  of  funds  in  the  drawee's  (N.  Y.)e65;  Fitch  n.  Redding,  Id.  180; 
hands  excuses  the  omission  to  give  Franklin  v.  Vanderpool,  1  Hall  (N.  Y.). 
notioe  of  non-payment.  As  to  whether  78.  And  generally,  evidence  in  excuse 
it  excuses  non-presentment,  see  Cru-  of  non -performance  is  not  admissible 
ger  r.  Armstrong,  8  Johns.  Cas.  (N.  under  an  averment  of  performance. 
Y.)  6;  Fitch  «.  Redding,  4  Sandf.  (N. 
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29d.  Non-presentinent  Excused  because  of  Insolvency  of  the  Drawee. 

I.  \_As  in  preceding  fornix.'] 

II.  That  on  said  day  of  ,  18  ,^  said  Idra/weel  had 
failed  [or^  had  stopped  payment],'  and  no  part  of  the  same  has 
been  paid. 

Wherefore  [etc,^  demand  of  judgmenf]. 

907.  Indorsee  against  Drawer  where  Payment  was  Stopped  hy 

Drawer. 

I.  That  on  or  about  the        day  of  ,  18    ,  at  , 
the  defendant  made  his  certain  check  in  writing,  dated  on  that 
day,  and  directed  the  same  to  the                    Bank,  and  thereby 
required  said                 Bank  to  pay  to  the  order  of  M.  K. 
dollars  for  value  received. 

II.  That  said  M.  N.  then  and  there  indorsed  and  delirered  the 
same  to  plaintiff  [for  value].' 

III.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  the  said  check  was  duly  indorsed  by  plaintiff,  and  so 
indorsed  was  duly  presented  to  said  bank  for  payment,  but  pay- 
ment was  refused  by  said  bank  on  the  ground  that  said  defend- 
ant had,  subsequently  to  the  drawing  of  said  check,  directed 
said  bank  not  to  pay  the  same,  and  such  was  the  fact. 

lY.  That  said  check  was  thereafter  duly  presented  for  pay- 
ment, but  was  not  paid,  of  all  which  due  notice  was  given  to  the 
said  defendant. 

Y.  That  no  part  thereof  lias  been  paid. 

Wherefore  [etc.^  demand  of  judgm^enf]. 

*  The  time  should  be  stated,  that  it  (where  drawee  has  made  general  as- 
may  appear  whether  it  was  such  as  to  sigmnent);  First  Nat.  Bank  v.  Alex- 
excuse  the  holder  from  a  demand.  See  ander,  84  N.  O.  82. 

1  Chit.  PI.  289.  *  The  allegation  of  value  is  unnecea- 

*  As  against  drawer,  these  facts  dis-  sary,  and  defendant  is  not  estopped 
pense  with  presentment  and  notice,  by  failure  to  deny.  Guggenheim  o. 
Lovett  «.  Cornwell,  6  Wend.  (N.  Y.)  Goldberger,  68  N.  Y.  State  Rep.  84; 
869.    Compare  Syracuse,  etc.,  R.  R.  27  N.  Y.  Supp.  422. 

Co.  «.  Collins,  1  Abb.  N.  C.  (N.  Y.)47 
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II.  Against  Drawer,  Indorser  [and  Drawee]  of  Check. 

2GQ.  Indorsee,  or  Bearer,  against  Drawer  and  Indorser. 

I.  That  on  or  abont  the  day  of  ,  18  ,  at  ,  the 
defendant  [drawer],  [oVy  the  defendants,  nnder  their  firm  name 
of,  etc.],  made  his  [their]  check,  in  writing,  dated  on  that  day, 
and  directed  the  same  to  the  Bank  [or,  to  certain  persons 
under,  etc.],  and  thereby  required  said  bank  [drauDee]  to  pay  to 
the  defendant  [indoraer],  or  order  [{?r,  bearer],  dollars,  for 
yalae  receiyed,  and  delivered  it  to  the  defendant  [indorser].^ 

II.  That  thereupon  said  defendant  [indorser,  or,  the  defend- 
ants, indorsers,  nnder  the  Hrxn  name  of,  etc.],  indorsed  the  same 
to  this  plaintiff,  [oTj  indorsed  the  same  and  delivered  it  so 
indorsed ;  and  thereafter  it  came  lawfully  into  the  possession  of 
this  plaintiff],  for  value. 

III.  That  said  check  was  duly  indorsed  by  plaintiff,  and  so 
indorsed  was  duly  presented  for  payment  and  payment  demanded, 
but  the  same  was  not  paid,  whereupon  the  same  was  duly  pro- 
tested for  non-payment)  of  all  of  which  due  notice  was  given  to 
the  defendants. 

lY.    That  no  part  of  the  same  has  been  paid. 

Whebefobr  [etc.,  demand  of  Jtcdffment']. 

299,  Against  the  Bank,  Drawee,   by  Depositor,   for  Damages  Ibr 

Befosal  to  Pay  Oheck.* 

I.  [Allege  the  corporate  capacity  amd  occupation  of  the  defend- 
ant  hank  as  in  Form  180,  contmmng  ;]  and  that  at  all  times 
hereinafter  mentioned  plaintiff  was  a  depositor  with  defendant 
and  accustomed  to  deposit  with  defendant   moneys  and  com- 

*  If  the  indorser  was  not  the  payee,  was  payable  to  order.    When  payable 

substitute  "to  pay  to  one  M.  N.  [or,  to  order  of  a  fictitious  person,  state 

to  certain  persons,  etc.]  or  order  [or,  transfer  to  plaintiff  as  in  note  1  to 

bearer]  dollars,  for  value  re-  Form  202. 

cdved,  and  delivered  it  to  said  M.  N.       '  Adapted  from  Rowley  «.  National 

[who  thereupon  indorsed  the  same.  Bank  of  Deposit.  63  Hun  (N.  Y.),  550; 

and  delivered  it  so  indorsed]."    These  18  N.  Y.  Supp.  545;  Eichner  u.  Bowery 

last  words  are  necessary  if  the  check  Bank,  20  Misc.  (K.  Y.)  90. 

36 
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mercial  paper,  which  said  moneys  and  the  avails  of  said  com- 
mercial paper  the  said  defendant  agreed  at  all  times  to  hold  for 
plaintiflE's  account  and  to  pay  out  by  check  dmwn  by  plaintiff 
whenever  duly  presented. 

II.  That  on  the  Ist  day  of  July,  18  ,  this  plaintiff  drew  his 
check  upon  the  defendant,  wherein  and  whereby  plaintiff  directed 
said  defendant  to  pay  to  the  order  of  S.  &  S.  the  sum  of 
dollars  and  delivered  said  check  to  said  S.  &  S.  That  at  the  time 
when  said  check  was  so  drawn  and  delivered  this  plaintiff  had  on 
deposit  as  aforesaid  with  defendant  a  sum  not  less  than 

dollars,  and  said  defendant  was  justly  indebted  to  this  plaintiff  in 
said  amount,  and,  as  plaintiff  is  informed  and  verily  believes,  such 
sum  was  credited  to  him  upon  defendant's  books. 

III.  That  on  both  the  3d  and  6th  days  of  July,  18     ,  this  plain- 
tiff had  on  deposit  with  defendant  a  sum  of  not  less  than 
dollars,  and  said  defendant  was  justly  indebted  to  plamtiff  in  said 
amount,  and,  as  plaintiff  is  informed  and  verily  believes,  such  snm 
was  credited  to  him  upon  the  defendant's  books. 

IV.  Upon  information  and  belief  that  the  check  above  referred 
to,  drawn  by  plaintiff  to  the  order  of  S.  &  S,,  was  by  said  S.  & 
S.  duly  indorsed  by  them  in  blank^  and  deposited  in  the 

Bank  of  the  city  of  to  the  credit  of  the  said  S.  &  S.  on 

the  3d  day  of  July,  18  ;  that  it  was  presented  so  indorsed  to 
defendant  by  said  Bank  for  payment  on  that  day  or  the 

5th  day  of  July,  and  that  at  the  time  when  the  same  was  presented 
to  the  defendant  for  payment  this  plaintiff  had  on  deposit  with 
said  defendant  an  amount  largely  in  excess  of  the  amount  of  said 
check. 

V.  That  when  said  check  was  presented  to  defendant  for  pay- 
ment defendant  dishonored  the  same  and  refused  payment  thereof, 
although  well  knowing  that  it  was  indebted  to  plaintiff  in  an 
amount  far  in  excess  of  the  amount  for  which  said  check  was 
drawn,  and  that  said  defendant  returned  said  check    to   said 

^  The  complaint  is  defective  unless  bank  refused  to  pay  on  the  ground  that 
it  shows  an  indorsement  of  check  by   it  was  not  indebted  to  the  plaintiff  in 
payee  when  presented  for  payment  at  any  such  amount.    Eichner  v.  Bowery 
bank;  but  such  allegation  is  unneces-   Bank,  20  Misc.  (N.  Y.)  90. 
sary   if   complaint  alleges   that  the 
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Bank  after  having  marked  or  caused  to  be  marked  con- 
spicQonsly  upon  the  face  thereof  the  letters  or  characters  "  N. 
G."  in  blue  pencil  marks ;  that  such  letters  or  characters  when 
written  conspicuously  upon  the  face  of  checks  by  bankers  mean 
'*  not  good  "  and  that  the  drawer  thereof  has  not  a  sufficient  sum 
on  deposit  to  the  credit  of  the  drawee  to  warrant  or  permit  the 
payment  thereof  by  said  bank. 

VI.  \If  special  dannages  ha/oe  accrued  which  plaintiff  is  enti- 
tled to  recover  J  they  should  be  alleged ;  if  plaintiff  seeks  only 
general  darruiges^  L  ^.,  the  face  a/mount  of  the  cheeky  continue ;] 
That  by  reason  of  the  premises  plaintiff  has  been  damaged 
dollars. 

Wherefore  \etc,^  dema/nd  of  judgmenC\. 

300.  Against  the  Bank,  Drawee,  for  Befusal  to  Pay  Check  Drawn  by 
Plamtifffl  Agent,  against  a  Deposit  made  by  the  Ag^nt  in  his  own 
Hame  under  Instructions  from  Plaintiflli 

I.  {Allege  defendam£s  capacity  as  a  hanking  corporation^  as 
in  Form  130.] 

II.  That  on  or  about  the  day  of  ,  18  ,  plaintiff  was 
the  owner  of  dollars  in  money.  That  on  that  day  he 
deposited  with  the  defendant,  at  the  city  of  New  York,  said 
sum  of  money,  by  and  in  the  name  of  V.  &  R.,  to  be  repaid  on 
demand. 

III.  That  the  defendant  before,  and  at  the  time  hereinafter 
mentioned,  had  due  notice  that  said  deposit,  although  in  the  name 
of  V.  &  R.,  was  really  the  money  of  the  plaintiff. 

IV.  That  the  said  V.  &  R.,  to  enable  the  plaintiff  to  draw  said 
money  from  the  defendant,  on  or  about  the  day  of  , 
18  ,  made  and  delivered  to  the  plaintiff  their  check,  dated  on 
that  day  at  the  city  of  New  York,  wherein  they  directed  the 
defendant  to  pay  to  the  order  of  the  plaintiff  said  sum  of 
dollars,  which  check  was  indorsed  by  this  plaintiff,  and  afterwards 
and  upon  the  same  day  was  by  plaintiff  presented  to  the  defend- 


>  This  precedent  is  from  Van  Allen  that  the  moneys  so  deposited  were  im- 
t.  Am.  Nat.  Bank,  53  N.  Y.  1,  where  pressed  with  a  trust  in  favor  of  the 
the  action  was  sustained  on  the  theory  principal. 
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ant,  and  payment  thereof  and  of  the  said  sum  of  dollars 

demanded,  which  the  defendant  refused. 

Y.  That  said  money,  at  the  time  of  its  deposit  as  aforesaid,  was, 
and  ever  since  has  continued  to  be,  the  property  of  this  plaintiff, 
and  the  defendant,  by  reason  of  its  refusal  to  pay  the  same  on 
said  demand,  has  become  indebted  to  plaintiff  in  the  sum  of 
dollars,  with  interest,  etc. 

Wherefobe  [etc.^  dema/nd  of  judgment], 

801.  Against  the  Bank,  Drawee  having  Gertifled.' 

I.  [AUege  defendomfs  capacity  as  a  hanking  corporation^  a% 
in  Form  130.] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
one  M.  N.  made  his  check  \pr^  certain  persons,  under  their  firm 
name  of  M.  K.  &  Co.,  made  their  check]  in  writing,  bearing  date 
on  that  day,  and  directed  it  to  the  defendant,  and  thereby 
required  it  to  pay  to  this  plaintiff  or  order  \ot^  bearer] 

dollars,  and  delivered  the  same  to  this  plaintiff  [(>r,  if  payable  to 
a  third  party  ^  state  as  in  preceding  forms], 

III.  That  then  and  there  [or,  on  or  about  the  day  of  , 
18  ,  at  ,]  the  defendant,  in  writing,  accepted  and  certi- 
fied the  same.' 

lY.  That  thereafter  the  same  was  duly  indorsed  by  plaintifE, 
and  so  indorsed  was  duly  presented  to  the  defendant  for  payment^ 
but  no  part  thereof  has  been  paid. 

Wherefore  \etc.^  dema/nd  of  jvdgm^erW]. 

1  Although  there   aie  decisioiiB  in  tlon  ot  acceptance  by  it  (N.  T.  Nego- 

some  States   establishing  a  contrary  tiable  Instt.  L.  |  826;  L.  1997.  c.  612), 

rule,  a  bank  is  not  generally  liable  to  and  where  the  holder  procures  its  c^- 

the  holder  of  a  check  drawn  upon  it«  tiflcation,  he  thereby  discharges  the 

even  though  it  holds  funds  of   the  drawer  and  all  indorsers  from  liability, 

drawer  to  an  amount  more  than  suffl-  Id.  §  824. 

cient  to  pay  the  check.  JGtna  Bank  *  Should  the  certification  direct  pay- 
«.  Fourth  Ntl.  Bank,  46  K.  T.  82;  ment  at  another  bank,  the  complaint 
Millard  v.  Bank  of  the  Republic,  10  should  allege  presentment  for  pay- 
Wall.  152.  Its  liability  to  the  payee  ment  at  that  bank,  and  notice  to  the 
of  the  check  arises  only  after  certiflca-  certifying  bank  of  non-payment 
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808.  Oomplaint  on  Certificate  of  Deposit.* 

I.  [Allege  defendanfs  corporate  capacity,  as  in  Forms  180.] 

II.  That  on  or  about  the  daj  of  >  18  9  the  defend- 
ant isBaed  and  gave  oat  a  certain  certificate  of  deposit  to  the  order 
of  one  M.  N.  [or,  bearer]  for  dollars,  whereby  the 
defendant  agreed  to  paj  the  said  amount  on  the  roturn  of  said 
certificate  properly  indorsed.  That  said  certificate  was  in  the  fol- 
lowing words  and  figures,  and  was  properly  indorsed  by  the  par- 
ties whose  names  are  appended  to  the  same,  as  follows  :  [Set  out 
copy  of  oertijioate  with  indorseTnents]. 

III.  That  the  said  certificate  was  properly  indorsed  by  said  M. 
N.,  was  transferred  and  for  value  delivered  to  the  plaintiff,  and 
on  or  about  the  day  of  9 18  ,  was  duly  indorsed  by 
plaintiff  and  duly  presented  for  payment  to  the  defendant,  and 
payment  thereof  was  refused  by  the  defendant. 

TV.  That  the  plaintiff  then  was,  and  is  now,  for  value,  the  law- 
ful holder  and  owner  of  said  certificate. 

Wherefore  [etc,,  demand  of  Judgment]. 

IV.  Letters  of  Credit. 

80a  On  Letter  of  Credit  Available  by  Drafta. 

[Complaint  sustained  in  Johannessen  v.  Munroe,  84  Hun  (N. 
Y.\  594 ;  again,  on  the  merits,  9  App.  Div.  402.] 

I.  At  all  the  times  hereinafter  mentioned  the  plaintiff  was,  ever 
since  has  been,  and  still  is,  master  of  the  Norwegian  steamship 

*  A  oertSflcate   of   deposit,  in  the  certificate  (08  N.  T.  814;  74  id.  476; 

osiml  form,  payable  to  the  order  of  100  id.  268)  does  sot  afiPect  its  nego- 

the  depodtor,  is  in  the  nature  of  com-  tiable  chancter,  nor  does  a  provision 

merdal  paper  negotiable  by  indorse-  in  such  a  certificate  making  it  payable 

Beat,   and   the  payee  is  chargeable  in   current   bank   notes,    instead   of 

npoD  his  IndorBement  thereof.    The  money,  render  it  non-negotiable,  and 

fad  that  a  demand  Ib  neceasary  before  an  indorser  of  a  certificate  of  deposit 

an  action  can  be  maintained  on  such  a  continues  liable  as  such  until  actual 
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;  and  the  defendants  were,  ever  since  have  been,  and 
still  are,  co-partners,  doing  business  as  bankers  in  the  city  of  New 
York,  under  the  firm  name  or  style  of  J.  M.  &  Co.,  and  in  the 
city  of  Paris  under  the  firm  name  and  style  of  M.  &  Co. 

II.  On  or  about  the  day  of  9  18  ,  the  defendants, 
for  good  and  valuable  consideration,  duly  issued  and  delivered 
to  one  C.  B.,  in  the  city  of  New  York,  their  certain  letter  of 
credit  or  advice.  No.  5687,  upon  the  said  banking  house  of  M.  & 
Co.,  of  Paris,  in  the  following  words  and  figures : 

"  No.  5687.  Office  of  J.  M.  &  Co.,  Bankers, 

No.  Street, 

New  York,  February  26,  1892. 
"  Messrs.  M.  &  Co.,  Paris : 

"  Gentlemen. —  We  hereby  open  a  credit  with  you  in  favor  of 

J.  A.  J.,  S.  S.  for  fifteen  thousand  francs  (fcs.  15,000), 

available  in  bills  at  ninety  days'  date ;  on  acceptance  of  any  bill 

or  bills  drawn  under  this  credit,  you  are  to  draw  on  C.  B.,  New 

York,  at  seventy-five  days'  date,  payable  at  the  current  rate  of 

exchange  for  first-class  bankers'  bills  on  Paris  on  day  of  maturity. 

Commission  as  arranged. 

^'  Bills  under  this  credit  to  be  drawn  at  any  time  prior  to  May  Ist, 

1892. 

"Truly  yours, 

«  J.  M.  &  Co. 

"  The  above  may  be  availed  of  in  sterling,  if  desired ;  say  six 

hundred  pounds  sterling  (£600). 

"J.  M.  &Co." 

III.  On  the  day  of  j  18  ,  the  said  C.  B.  gave  and 
delivered  to  the  plaintiff  in  payment  of  the  sum  of  six  hundred 
pounds  sterling  on  account  of  certain  sums  of  money  then  due  to 
the  plaintiff  as  master  of  the  said  steamship  from  the  said 
C.  B.,  said  letter  of  credit  or  advice  drawn  by  the  defendants 
upon  the  said  M.  &  Co.,  of  Paris,  as  aforesaid,  and  the  plaintiff 
having  first  been  assured  by  statements  and  representations  made 
to  him  or  his  representatives  by  the  defendants  that  said  letter  of 

demand  made;  and  the  holder  is  not  N.  Y.  265;  19  Am.  R  176.    For  note 

chargeable  with  neglect  for  omitting  and  cases  on   "  Negotiable  Character 

to  make  such  a  demand  within  any  of  Certificates  of  Deposit/'  see  24  Am. 

particular    time.    Pardee  «.  Fish,  60  Rep.  610. 


' 
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credit  had  been  duly  issued  by  them,  and  was  available  for  the 
full  amoant  thereof  in  the  manner  provided  by  the  terms  of  the 
said  letter  of  credit  or  advice,  accepted  the  same  as  and  for  such 
payment  by  the  said  C.  B.  at  the  full  face  value  thereof,  and 
thereupon  and  on  said  last-mentioned  day  a  notice  in  writing  was 
sent  to  the  defendants  by  the  said  C.  B.  that  he  had  delivtered 
such  letter  of  credit  in  the  regular  course  of  business  to  the  plain- 
tifiF,  who  would  avail  himself  thereof  accordingly. 

IV.  Thereafter,  and  on  said  day  of  >  ^^  j  the  plain-* 
tifiF  duly  drew  his  bill  of  exchange  or  draft  upon  the  said  M.  & 
Co.,  at  ninety  days,  for  six  hundred  pounds  British  sterling,  as 
aatborized  by  such  letter  of  credit  or  advice,  and  on  said  day 
of  forwarded  the  same  by  mail  to  the  owners  of  the  said 
steamship  for  presentation  for  acceptance. 

V.  Thereafter,  and  on  about  the  day  of  j  18  >  said 
bill  of  exchange  or  draft  was  duly  presented  for  acceptance  at  the 
banking  house  of  the  said  M.  &  Co.,  at  Paris,  and  acceptance 
thereof  was  refused  by  them,  whereupon  said  bill  of  exchange  or 
draft  was  duly  protested  for  non-acceptance,  of  all  which  due 
notice  was  given  to  the  defendants. 

VI.  The  plaintiflE  accepted  the  said  letter  of  credit  from  the 
said  C.  B.  for  a  valuable  consideration,  relying  in  good  faith  upon 
the  name  and  credit  of  the  defendants,  and  upon  said  statements 
and  representations  made  by  the  defendants  with  respect  .to  the 
said  letter  of  credit  or  advice  and  the  sufficiency,  availability  and 
negotiability  thereof. 

VII.  No  part  of  said  credit  of  six  hundred  pounds  or  the  said 
bill  of  exchange,  or  the  draft  drawn  therefor,  has  been  paid, 
although  payment  thereof  has  been  duly  demanded,  and  the 
plaintiff  has  suffered  damage  thereby  in  the  said  amount  of  six 
hundred  pounds  sterling,  which  in  lawful  currency  of  the  United 
States,  amounts  to  the  sum  of  dollars,  together  with  tlie  sum 
of  108  francs,  90  centimes,  the  fees  of  protesting  the  said  draft 
for  non-acceptance,  which,  in  lawful  currency  of  the  United 
States  of  America,  amounts  to  the  sum  of  $21.02 ;  in  all  the  sum 
of  dollars,  with  interest  tliereon  from  ,  all  of  which 
is  now  due  and  owing  to  the  plaintiff  from  the  defendants. 

Wherefore  [etc.y  demand  of  Judgment'].  i 
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CHAPTER  XII. 

COMPLAINTS  IN  ACTIONS  UPON  ACCOUNTS. 

804.  Upon  an  account 288 

805.  On  an  account  stated 288 

804.  ITpon  an  Account.* 

I.  That  defendaDt  is  indebted  to  plaintiff  in  the  sum  of 
dollars  upon  an  aooount  [briefly  state  the  eharaeter  qf  %ti  iiems^ 
asy  for  money  laid  out  and  expended,  and  oommisBions  in  the  par- 
chase  and  sale  of  wheat  bj  plaintiff  as  the  agent  of  the  defend- 
ant, and  at  his  request],  as  more  fully  appears  by  the  annexed 
account,  marked  ^*  Schedule  A,"  which  is  made  a  part  of  this 
complaint. 

That  no  part  thereof  has  been  paid,  and  the  whole  amonnt 
thereof  is  due  and  payable  to  plaintiff  from  defendant 

Whebefork  [etc,y  demcmd  of  jvdgmentl. 

806.  On  an  Account  Stated.' 

I.  That  on  or  about  the  .       day  of  ,  18    ,  an  aooount 

was  stated  between  the  plaintiff  and  defendant,  a  copy  whereof  is 
hereto  annexed,  marked  Schedule  A,  and  made  a  part  hereof;' 


*  Form  sustained  against  demurrer  in  In  3  Benj.  Annotated  Oases  (N.  T.), 
Hentz  V.  Miner,  18  N.  Y.  Supp.  880;  46  48,  is  a  note  on  an  account  stated;  and 
State  Rep.  686;  and  see  Doherty  «.  see,  on  the  question  of  what  maj  oon- 
Shields,  86  Hun  (N.  Y.),  808,  and  notes  stitute  an  account  stated.  Bee  v.  Tier- 
to  Form  160.  ney,  68  111.  App.  562;  Eblliburton  v. 

*  Form  adapted  from  Graham  o.  Cam*  Clapp,  1  N.  Y.  App.  Div.  71;  86  N.  Y. 
man,  13  How.  Pr.  (N.  Y.)  860;  Schutz  Supp.  1041. 

V.  Morette,  146  N.  Y.  245»  and  Spies  *It  will  be  generally  advisable  to  an- 
9.  Michelsen,  2  App.  Div.  (N.  Y.)  nex  and  refer  to  the  account  as  stated, 
226.  since  a  party  is  entitled  to  a  copy  un- 
In  28  Abb.  N.  C.  (N.  Y.)  286,  is  a  der  N.  Y.  Code  av.  Pro.  §  581;  San- 
note  on  the  distinction  between  an  ac-  chez  v.  Dickinson,  19  N.  Y.  Supp.  788; 
tion  upon  an  account  stated  and  an  ac-  47  St.  Rep.  208. 
tion  for  an  accounting. 
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thAt  upon  sach  statement  a  balance  of  dollars  was  found 

due  to  tlie  plaintiff  from  the  defendant. 

II.  That  the  defendant  then  and  there  agreed  and  promised  to 
pay  said  sum,  but  that  no  part  thereof  has  been  paid  [except,  etc.}. 

Whebefobb  [eto.^  demand  of  judgmenf]. 


A  promise  made  to  an  executor  to  ually  or  in  his  representative  capacity, 

pay  ft  debt  due  decedent  may  be  sued  Spies  v.  Michelsen,  2  App.  Diy.  (N. 

upon  by  the  executor,  either  indiyid-  Y.)  226. 

37 


i 
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CHAPTER  XIIL 

COMPLAINTS  IN  ACTIONS  ON  ARBITRATION  AWARDS. 

PAAB. 

806.  On  the  award  of  arbitrators 290 

807.  On  an  award  of  an  umpire 293 

808.  Allegation  of  an  enlargement  of  the  time 298 

306.  On  the  Award  of  Arbitrators.^ 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
disputes  and  differences  existed  between  the  plaintiff  and  the 
defendant,  touching  a  demand  by  the  plaintiff  against  said  defend- 
ant, for  the  sum  of  dollars,  for  [services  rendered  by  this 
plaintiff  to  the  said  defendant,  at  his  request,  in  drawing  plans  and 
specifications  of  a  dwelling  house  for  the  defendant,  whicli 
deinand  the  defendant  disputed  and  refused  to  pay ;  or^  state 
other  ctaima  according  to  the  circumstances  of  the  case\, 

II.  That  for  the  purpose  of  putting  an  end  to  said  disputes 
and  differences,  the  plaintiff  and  defendant  then  and  there  [by 
an  agreement  in  writing,^  a  copy  whereof  is  hereto  annexed  and 
made  part  hereof,  and  marked  "  Exhibit  A,"]  referred  the  same 
to  the  arbitrator  therein  named,  to  wit,  one  M.  N. 

^  Provision  is  made  in  N.  Y.  Code  should  be  in  writing  where  it  is  made 

Civ.  Proc.  §§  2865-2886,  for  the  sub-  under  the  provisions  of  Code   Civ. 

mission  to  arbitration  of  any  contro-  Proc.  g§  2865-2886.  and  is  intended  to 

versy    which  might   be  the  subject  be  enforced  by  the  entry  of  judgment 

of  an  action  other  than  a  claim  to  a  directly  upon  the  award,  as  there  pro> 

freehold    interest   in    real    property,  vided.    An  oral  submission  is  good  at 

The  submission  must  be  in  writing  common  law,  and  an  action  may  be 

and  contain  a  provision  that  Judgment  maintained  upon  the  award.     Coper, 

shall  be  rendered  upon  the  award.     If  Gilbert,  4  Den.  (N.  Y.)  847;  Diedrick 

the   submission   and    award    comply  f.  Richley,  2  Hill  (N.  Y.),  271;  Haja 

with  the  Code  requirements,  applica-  «?.  Hays,  23  Wend.  (N,  Y.)  868;  Wells 

tion  may  be  made  to  court  for  an  order  «.  Lain,  15  id.  99.    And  see  cases  cited 

confirming  the  award,  and  upon  such  in  following  note     So  an  umpire  may 

order  a  judgment  may  be    entered,  be  appointed  by  parol,  unless  the  sub- 

which  may  be  enforced  as  a  judgment  mission  require  the  appointment  to  be 

rendered  in  an  action.  in  writing.    Elmendorf  v.   Harris,    5 

*  It  is  only  necessary  that  the  sub-  id.  516;  but  compare  s.  a  28  id.  628. 
mission  to  arbitration  in  New  York 
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nL  That  thereafter  said  arbitrator  dnlj  made  ^  and  rendered 
hifl  award  in  writing,  of  which  the  following  is  a  copy ;  [or,  a 
copy  of  which  is  hereto  annexed  and  marked  "  Exhibit  B,"  and 
made  a  part  hereof]. 

IV.  That  the  plaintiff  duly  performed  all  the  conditions  thereof 
on  his  part '  and  [afterwards,  and  on  or  abont  the  day  of 

,  18    ,  at  ],  gave  notice  of  said  award  to  the  defend- 

ant, and  demanded  *  of  him  payment  of  the  said  sum  of 
dollars  [or  other  performance]. 

V.  That  the  defendant  then  and  ever  since  has  refused  to  pay 
the  same,  and  there  is  now  due  from  the  defendant  to  the  plain- 
tiff thereon  the  sum  of  dollars,  with  interest  from,  etc. 

'  An  averniexit  that  an  arbitrator  in  the  case  of  those  of  a  contract.  The 
made  an  award  means  a  qualified  arbi-  exception  to  this  general  rule,  which, 
tntor,  and  sufficiently  imports  that  he  before  the  Code,  prevailed  in  respect 
was  duly  sworn,  where  an  oath  is  re-  to  pleading  upon  an  award  ^McEins- 
qnired.  Browning  9.  Wheeler,  24  try  v.  Solomons,  2  Johns.  [N.  Y.]  57), 
Wend.  (N.  T.)  258.  is  no  longer  to  be  observed.    Cole  «. 

An  allegation  that  an  award  was  Blunt,  2  Bosw.  (N.  Y.)  116.  It  may  be 
made,  imports  that  it  was  ready  to  be  better  to  allege  performance  in  the 
delivered.  Munroe  v.  Allaire,  2  Cai.  terms  of  the  award  rather  than  in  the 
(N.  Y.)  820.  general  form  above  given  especially  if 

Where  the  award  was  required  to  be  doubt   exists  whether  the  condition 
delivered  to  the  parties,  alleging  that  was  precedent  or  concurrent, 
it  was  ready  to  be,  and  was  delivered       When  one  party  is  directed  to  pay 
to  the  plaintiff,  it  is  bad.    Pratt  v.   money  on  or  before  a  certain  day,  and 
Hackett,  6  Johns.  (N.  Y.)  14.  the  other  to  convey  and  give  up  pos- 

An  oral  award  is  good  at  common  session  on  or  before  that  day,  or  the 
law.  Valentine  v.  Valentine,  2  Barb,  like,  the  acts  are  concurrent,  and 
Ch.  (N.  Y.)  480;  Donnell  v.  Lee,  58  neither  can  recover  without  offer  of 
Mo.  App.  288;  Skrable  v.  Pryne,  62  performance  or  tender.  Huy  «. 
N.  W.  Rep.  21.  Brown.  12  Wend.  (N.  Y.)  591.    But 

No  award  can  be  enforced  unless  it  where  the  things  awarded  to  be  done 
conforms  to  the  submission.  Stiwt<*lls  by  the  parties  are  independent,  tender 
t.  Howard,  (Sup.  Ct.  Mich.  1895)62  N.  of  performance  or  demand  of  payment 
W.  Rep.  156.  But  if  it  so  conforms,  before  suit  is  not  necessary.  Nichols 
it  can  only  be  assailed  for  corruption,  v.  Rensselaer  Mutual  Ins.  Go. ,  22 
fraud  or  like  misconduct.  Shrump  v.  Wend.  (N.  Y.)125;  Dudley  «.  Thomas, 
Parfltt,  84  Hun  (N.  Y.),  841;  Re  Cur-   28  Cal.  865. 

tis,   64  Conn.    501.      See   Elbert   v,       *  Notice  of  the  award  and  demand 
Haebler,  149  N.  Y.  848.  need  not  be  averred,  unless  required 

*Performanceby  plaintiff  of  the  con-  by  the  terms  of  the  submission.  9 
ditioDs  precedent  of  the  award  must,  Saund.  62a;  Rowe  v.  Young,  2  Brod. 
ODder  the  Code,  be  pleaded,  as  well  as  &  B.  288. 
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[Shmtld  the  award  he  other  than  for  the  payment  of  mothet/j 
change  wording  of  defmand  avid  allege :  V.  That  defendant  has 
neglected  and  refused  to  surrender  possession  of  said  bonds  to 
plaintiff, —  to  plaintiff's  damage  dollars.] 

Wherefore  [etc,^  demamd  ofjvdgmenf]. 

907,  On  an  Award  of  an  Umpire.* 

/Substitute  for  paragraph  III  in  the  preceding  form :  III. 
That  said  M.  N.  &  O.  P.  \a/rhii/rator8\  before  they  proceeded 
upon  the  said  arbitration,  on  or  about  the  day  of  , 

18  ,  by  writing,  under  their  hands,  appointed  one  Q.  R.  to  be 
such  umpire  in  the  matter  so  submitted ;  and  the  said  arbitrators, 
after  hearing  the  plaintiff  and  defendant,  and  not  being  agreed 
concerning  the  matters  submitted,  the  said  Q.  R.  afterwards 
undertook  said  arbitration  and  heard  the  plaintiff  and  defendant, 
and  on  or  about  the  day  of  [proceed  to  aUege  the 

award  as  vn  preceding  form\ 

*  In  complaining  upon  an  award  it  489;  Mayor,  etc. ,  of  N.  Y.  v.  Butler, 
is  of  consequence  to  attend  to  the  dis-  1  Barb.  (N.  Y.)  885.  But  where  two 
tinction  between  the  powers  and  au-  arbitrators  unable  to  agree  appoint 
thority  of  a  person  acting  with  others  under  submission  a  third  arbitrator, 
as  an  arbitrator,  and  the  powers  and  the  power  to  make  an  award  is  Tested 
authority  of  an  umpire.  This  form  in  the  three  jointly, 
contemplates  a  provision  in  the  sub-  Wherever,  therefore,  tiie  action  is 
mission  to  the  effect  that  if  the  two  founded  on  an  award,  its  true  charac- 
arbitrators  named  should  disagree  then  ter,  as  the  act  of  an  umpire  or  of  arbi- 
an  award  shall  be  made  by  such  person  trators,  must  be  set  forth  in  the  com- 
as they  should  appoint  as  umpire,  plaint  in  order  that  a  defense  adapted 
Where  sucli  an  umpire  has  been  ap-  to  its  true  character  may  be  set  ttp  in 
pointed  and  has  entered  on  the  per-  the  answer.  Lyon  v.  Blossom,  4  Duer 
formance  of  his  duty,  the  authority  to  (N.  Y.),  818.  In  that  case  the  oom- 
decide  is  vested  solely  in  him;  the  plaint  averred  a  submission  to  two 
original  powers  of  the  arbitrators  with  power,  In  case  of  disagreement, 
cease  to  exist.  He  is  not  bound  to  to  appoint  an  umpire,  and  alleged  a 
meet  or  consult  with  them,  though  disagreement,  the  appointment  of  an 
he  may  do  so;  and  the  award  is  his  act  umpire,  and  an  award  by  a  majority 
alone;  and  if  either  arbitrator  joins  in  of  the  three.  The  submission  offered 
the  award,  his  act  is  superfluous,  and  in  evidence  contained  a  power  to  ap- 
the  award  is  still  that  of  the  umpire  point,  not  an  umpire  but  a  third  party 
only.  Underbill  «.  Van  Cortlandt,  2  to  assist  in  the  arbitration;  and  the 
J<^8.  Ch.  (N.  Y.)  880 :  Butler  9.  award  was  made  by  one  of  the  orig- 
Mayor,  etc.,  of  N.  Y.,  1  Hill  (N.  Y.),  inal  arbitrators  with  the  new  appointee. 
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800.  Allegation  of  an  Bnlargemant  of  the  Time.* 

That  on  or  about  the  day  of  y  18      [or,  there- 

after, and  within  the  time  limited  for  making  the  award],  the 
plaintiff  and  defendant,  by  agreement  [in  writing,  of  which  a 
copj  is  hereto  annexed,  and  marked  ^*  £xhibit  C  "],  extended  the 
time  for  making  the  award  nntil  the  day  of 

It  was  held  that  this  submission  and  cember,  but  on  the  last  day  the  parties, 

award  could  not  be  received  in  evi-  by  erasure  and  interlineation,  upon  the 

dence;  that  there  was  a  material  vari-  submission,  extended  the  time  to  a  day 

ance  between  the  evidence  and  the  in  January,  held,  that  the  award  made 

complaint  which  could  not  be  disre-  and   dated    subsequently   might    be 

garded  without  prejudice  to  the  de-  counted  upon  as  made  at  the  time  of 

feodanf  s  rights.  its  date,  instead  of  at  the  time  of  the 

^  Where  the  submission   provided  alteration.    Tompkins   o.  Corwin,   9 

that  the  award  should  be  made  in  De-  Cow.  (N.  T.)  265. 
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CHAPTER  XIV. 

COMPLAINTS  IN  ACTIONS  UPON  BONDS.* 

I.  On  Bonds  for  Payment  of  Money  only.  paob. 

809.  Common  form,  on  the  penal  sum 294 

i  310.  Another  form,  on  the  sum  named  in  the  condition 295 

^  311.  Another  form,  pleading  it  according  to  its  legal  effect 295 

812.  Another  form,  pleading  by  copy 296 

318.  On  a  negotiable  bond 296 

814.  Another  form,  upon  a  railroad  bond  requiring  certification  by 

trustee 297 

815.  On  a  town  bond  issued  in  aid  of  railroad 296 

816.  On  coupon 802 

817.  On  coupon  of  bond  issued  by  town  in  aid  of  a  railroad 802 

XL  On  Bonds  other  than  for  Payment  of  Money. 

818.  Common  form,  setting  forth  copy 305 

819.  Another  form,  for  cases  where  the  condition  is  contained  in 

an  instrument  which  cannot  conveniently  be  set  forth 305 

820.  On  a  bond  for  rent,  against  principal  and  sureties 305 

821.  On  a  bond  for  the  fidelity  of  a  clerk  or  cashier 807 

822.  On  a  bond  for  the  faithful  accounting  of  an  agent 808 

823.  On  bond  given  to  secure  stay  of  proceedings  under  a  stipu- 

lation; for  reformation  of  a  mistake  in  it,  and  for  judgment 
upon  it  as  reformed 810 

824.  On  bond  to  discharge  vessel  from  attachment  under  New  York 

State  Lien  Law 812 

III.  Arbitration  Bonds. 

825.  For  refusal  to  comply  with  award 318 

826.  For  revoking  the  arbitrator's  powers 814 

I.  On  Bonds  for  Payment  of  Money  Only. 

800.  Ck>mmon  Form,  on  the  Penal  Sum.* 

I.  That  on  or  about  the  day  of        ,  18    ,  at  ,  the 

defendant  covenanted  with  the  plaintiff,  under  his  hand  and  seal,' 
to  pay  to  the  plaintiff  the  sum  of  [state  the  penalty]. 


*8ee  next  chapter  for  forms  of  com-  York  (Code  Civ.  Pro.  §  1915),  it  ia 
plaints  in  actions  on  official  bonds  and  given  the  effect  only  of  containing  a 
undertakings.  covenant  to  pay  the  sum  named  in  the 

*  This  form  would  not  be  proper  on   condition, 
a  penal  bond,  conditioned  for  payment       *  The  seal  imports  a  consideration, 
of  money   only,  where,  as   in  New  and,  therefore,  there  need  be  no  allega- 
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II.  That  no  part  thereof  has  been  paid. 

Whebbfobb  plaintiff  demands  judgment  against  the  defendant 
for  [the  pe9ialty']. 

810.  Another  Form,  on  the  Sum  Named  in  the  Ck>ndition. 
[From  complaint  in  Brown  v.  Champlin,  66  N.  Y.  214.] 

I.  That  heretofore  and  on  or  about  the  day  of  »  18  , 
tile  defendants  executed  under  their  hand  and  seal,  and  delivered 
to  plaintiff,  a  bond  bearing  date  on  that  day  in  the  penal  sum  of 
$10,000,  with  a  condition  thereunder  written,  in  substance,  that 
if  the  obligors  in  the  said  bond,  their  heirs,  executors,  adminis- 
trators, should  pay  or  cause  to  be  paid  to  the  obligee  in  the  said 
bond  named,  his  executors,  administrators  or  assigns,  the  sum  of 
$5,000  on  or  before  the  day  of  ,  18  ,  then  the  said 
bond  to  be  void ;  otherwise,  to  be  and  remain  in  full  force. 

II.  Tliat  the  plaintiff  is  now  the  sole,  true  and  lawful  owner 
and  holder  of  the  said  bond  ;  that  of  the  moneys  secured  to  be 
paid  by  the  said  bond  there  is  now  due  and  remaining  unpaid  the 
8um  of  dollars,  and  interest  thereon  from,  etc. 

Wherefore  [etc.j  demand  of  Jtcdgment], 

311.  Another  Form,  Pleading^  It  According  to  its  Legal  Effect.* 

I.  That  on  or  about  the        day  of  >  IS    ,  at  , 

tlie  defendant  covenanted  with  the  plaintiff,  under  his  hand  and 
seal,  to  pay  to  the  plaintiff  the  sum  of  [state,  not  the  penalty,  but 
the  gum  stated  in  the  condition'],  on  the        day  of  ,  with 

interest  from,  etc.  [or,  as  follows  :  dollars  thereof  on  the 

day  of  ,  and  dollars  thereof  on  the  daj- 

of  ,  with  interest  on  each  of  said  sums  from,  etc.  —  or, 

otherwise,  according  to  the  condition"]. 

tloD  of  the  existence  of  a  consideration,  to  import  a  consideration.    Paddock  v. 

Abb.  Brief  on  PI.  §  178,  and  cases  cited;  Hume,  6  Oreg.  82. 

Northern  Assurance  Co.  v.  Hotchkiss,  »  By  §  1915,  N.  Y.  Code  Civ.  Pro.,  a 

(Wise.,  1895)  68  N.  W.  Rep.  1020.  bond  of  this  character  is  given  the  effect 

An  allegation  of  "  bond  or  writing  of  containing  a  covenant  to  pay  the 

oUigatoiy,"  implies  a  seal  sufficiently  sum  named  in  the  condition. 
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II.  That  no  part  of  the  same  has  been  paid  [except  the  sum 
of,  etc.l 

Wherbfobb  [etc.y  demcmd  of  jvdgment  for  the  €mu>unt  due]. 

812.  Another  TancL,  Pleadfaig'  hy  Ocfpy, 

I.  That  heretofore,  and  on  or  about  the  day  of  > 
18  ,  the  defendant  made  and  delivered  to  plaintiff  his  certain 
bond,  as  follows :  [setting  forth  a  copy, —  Or^  a  copy  whereof  is 
hereunto  annexed,  marked  Exhibit  A,  and  made  a  part  of  this 
complaint]. 

II.  {Continue  as  in  preceding  forms.'] 
Wherefore  \eto.y  demcmd  of  judgment], 

313.  On  a  ITegotiable  Bond.' 

I.  [Allege  defendom£s  corporate  capacity  ;  see  Forms  37-40.3 

II.  Thatonorabontthe        day  of  ,18    ,  the  said  defend- 
ant, by  its  proper  officers  and  agents,  executed  its  negotiable  com- 
mercial bond  bearing  date  on  said  day,  in  the  snm  of 
dollars,  payable  to  bearer  [or,  to  M.  N.,  or  order,  or  to  M.  N.  or  his 
assigns^  ten  years  after  date,  at  the  Bank  in  ,  a 

*  A  bond  of  a  private  peraon  pay-  mon  tuage  known  to  all,  actually  ao 

able  to  bearer  is  not  negotiable,  but  is  transferred.'' 

only  assignable.  An  ezoeption  is  In  order  to  entitle  it  to  make  a  de- 
made,  however,  in  the  case  of  corpo-  fense.  the  defendant  oorpomtion  Id 
rate  bonds,  which  are  treated  as  negoti-  New  York,  must  serve  with  its  answer 
able.  Morris  Canal  &  Boating  Co.  v.  or  demurrer  a  Judge's  order  directing 
Fisher,  8  Am.  Law  Register  (1st  series)  the  issues  presented  by  the  pleadings 
428  (which  has  been  the  basis  of  later  be  tried.  Code  Civ.  Pro.  g  1778. 
decisions),  places  the  negotiability  of  This  applies  to  municipal  corpoim- 
corporate  bonds  on  spedal  grounds,  tions.  Horan  v.  Long  Idmnd  City,  101 
not  applicable  to  individual  engage-  N.  Y.  489. 

ments.    There  the  court  said  (p.  425):  *  A  bond  so  payable  is  negotiable. 

"  If  the  bonds  in  question  are  trans-  Brainerd  v,  N.  Y.  &  Harlem  R.  R.  Co., 

ferable  by  delivery  so  as  to  ccnfer  a  25  N.   Y.   496;  Boyd  v,  Kennedy,  1^ 

complete  title  in  the  poflsesslon,  it  is  Vroom  (N.  J.),  14S;  20  Am.  Rep.  876. 

not  as  instrumenU  neffotiabie  undor  tho  So  held,  also,  of  bonds  payable  to  a 

lato  merchant,  as  bills  and  notes  are,  person  named  "or  his  certain  attomsy, 

but  as  instruments  of  %  peculiar  ekar-  executors,  administraton  or  asslgiis.** 

eiUer  expressly  designed  to  be  passed  Blake  9.  Supervisors  of  livingstoiiy  61 

from  hand  to  hand,  and  hy  a  com-  Barb.  (N.  Y.)  149. 
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copy  of  which  bond  is  annexed  hereto  and  hereby  made  part  of 
this  complaint,  marked  "  Exhibit  A  "  [or plead  by  legal  effect  as 
mprecedirhg  forma]. 

III.  That  thereafter  and  before  the  maturity  of  said  bond 
plaintiff  purchased  the  same  for  a  valuable  consideration  and  is 
still  tlie  owner  thereof. 

lY.  That  no  part  of  said  bond  has  been  paid,  but  there  is  due 
thereon  from  defendant  to  plaintiff  the  said  sum  of  dol- 

lars, and  interest  thereon  from  the         day  of  ,  18     , 

which  plaintiff  claims. 

Whebbfore  \etc,j  demand  of  judgmenf], 

814.  Another  Form,  upon  a  Bailroad  Bond  Bequiring  Oertification 

by  Trustee.  > 

L  [Allege  d^endcmfs  eorporate  capacity ;  see  Forme  37-40.] 

n.  That  OR  or  about  the         day  of  9  ^^    >  ^^^  defend- 

ant duly  made,  s^^ned,  executed  and  deliyes^d,  for  ralue  reeei^ed, 
the  several  bonds  of  sakl  defendant  hereinafter  mentioned. 

III.  That  the  said  bonds  bear  date  on  said        day  of  , 

18  ,  and  purport  to  be  some  of  the  bonds  of  a  series  of  bonds, 
numbered        to        ,  inclusive,  for  the  sum  of  dollars  each, 

and  are  made  payable  on  the        day  of  >  18    >  &^  ^^®  oflSce 

or  agency  of  said  defendant  in  the  city  of  ,  with  interest 

thereon^  from  the  date  thereof^  at  the  rate  of  per  cent  per 

In  Bainbridge  o.  City  of  LouisviUe,  from  paying  the  bonds  And  compel 
7  Ey.  L.  Rep.  209,  tt  was  held  that  him  to  make  any  claimants  parties  to 
where  bonds  payable  to  bearer  are  tbesoit  that  they  may  litigate  their 
stolen  from  the  righful  owner,  and  the  right  with  the  original  owner.  See  a 
maker  is  notified  of  the  theft,  be  form  of  complaint  to  recover  upon 
sbeiild  require  one  presenting  the  lost  bonds  upon  giving  Indemnity, 
bonds  or  coupons  for  pay ment  to  show  Man.  Savings  Inst.  v.  East  Chester,  44 
himself  an  innocent  purchaser  for  Hun  (N.  Y.),  687. 
value  before  maturity.  If  the  maker  *  Adapted  from  complaint  in  Els- 
pa  js  any  such  bond  or  coupon  after  worth  v.  St.  Louis,  etc.,  li.  Co.,  96  X. 
maturity  he  does  so  at  his  peril.  The  Y.  553,  where  judgment  for  plaintiff 
original  owner  cannot  compel  the  was  affirmed,  against  a  defense  of 
maker  to  issue  new  bonds  to  him,  but  tUtra  vires. 
may  by  injunction  restrain  the  maker 

38 
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annam,  payable  semi-annually  at  the  said  office  or  agency  in  the 
city  of  ,  npon  the        days  of  and  in  each 

year. 

lY.  That  said  bonds  are  made  payable  to  K.  S.  or  bearer,  and 
are  therein  stated  to  be  secured  by  a  certain  deed  of  trust,  bear- 
ing even  date  with  said  bonds,  executed  and  delivered  by  said  R. 
S.  and  the  said  defendant  to  S.  J.  T.  and  T.  D.,  of  the  city  of 
,  trustees ;  that  it  is  expressed  in  the  said  bonds  that  tliey 
respectively  shall  not  becoihe  valid  or  obligatory  until  the  same 
shall  have  been  authenticated  by  a  certiiicate  indorsed  thereon 
and  duly  signed  by  the  said  trustees  or  their  successors. 

y.  That  each  of  the  said  bonds  was  and  is  duly  authenticated 
by  said  certificate  indorsed  thereon  and  duly  signed  by  the  said 
trustees. 

VI.  That  plaintiff  is  the  bearer  and  owner  by  delivery  of 
of  said  bonds  hereinbefore  mentioned  and  described,  respectively 
numbered  ,  and  that  the  said  bonds  are  all  due  and  unpaid, 

and  that  there  remains  also  due  upon  the  said  bonds  interest  at 
the  rate  of  per  cent  per  annum  from 

Whkbefobe  [eto.y  demand  ofjudgmenC\. 

B16.  On  a  Town  Bond,*  Itsued  in  Aid  of  Rfti^rowdi 

L  That  the  plaintiff  is  a  citizen  of  the  State  of  Y.,  and  that 
defendant  is  a  citizen  of  the  State  of  N.  Y.,  a  corporation  duly 
created  and  existing  under  and  by  virtue  of  the  Laws  of  the  State 
of  N.  Y.,  and  was  and  is  a  town  in  the  county  of  ,  in  said 

State  of  N.  Y.,  and  in  the  southern  district  of  N.  Y. 

II.  That  on  the  Legislature  of  the  State  of  New  York 

passed  an  act  which  became  a  law,  entitled  "  An  act  to  authorize 
certain  towns  in  the  counties  of  XT.  and  O.  to  issue  bonds  and  take 
stock  in  the  W.  Y.  R  R." 


^  From  an  unreported  precedent  in  the  averments  of  the  complaint  In  an 
the  United  States  Circuit  Court  for  the  action  to  recover  upon  lost  municipal 
southern  district  of  New  York,  where  bonds  upon  giving  a  bond  of  indem- 
plaintiff  recovered  judgment.  See,  nity  in  Manhattan  Savings  Inst.  u. 
also,  form  of  complaint  on  Coupon  of  East  Chester,  44  Hun  (N.  Y.),  587 
Municipal  Bond,  Form  817.    See,  also, 
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ni.  That  in  and  by  virtue  of  the  said  act  of  the  said  Legisla- 
ture the  town  of  S.,  the  defendant  herein,  was  authorized  in  sub- 
stauce  and  e£Eect  to  aid  in  the  construction  of  the  said  railroad, 
and  to  issue  bonds  therefor,  hy  commissioners  to  be  appointed  for 
that  purpose.^ 

IV.  That  afterwards,  in  pursuance  of  the  said  act  of  the  Leg- 
islature, E.  V.  K.,  E.  B.  and  D.  R.,  who  were  respectively  free- 
holders and  residents  of  the  defendant  town  of  S.,  in  the  county 
of  ,  were  duly  appointed  commissioners  of  the  said  town  of 
S.,  to  carry  into  effect  the  purposes  and  provisions  of  the  said  act 
of  the  said  Legislature,  and  that  they  subsequently  qualified  and 
entered  upon  the  discharge  of  their  duties  as  said  commissioners. 

V.  That  thereafter  the  said  commissioners,  duly  appointed  and 
qualified  in  pursuance  of  the  said  act  of  the  said  Legislature,  duly 

'  In  an  action  on  negotiable  bonds  Ed.  1050;  compare,  Cagwin  9.  Town  of 

Issued  by  a  town    which   had  been  Hancock,  84  N.  Y.  582,  as  illustrating 

anthorized  to  make  such  bonds  for  the  conflicting  rules  applied   in   the 

specified    purposes   only,    it   is   not  Federal  and  State  courts.    Recitals  in 

eooagh  for  the  plaintiff  to  aver  in  gen-  a  bond  are  not  enough  to  raise  an  es- 

cnil  terms  that  the  town  was  author-  toppel.    Butliff  «.  Lake  County  Com- 

ized  to  issae  the  bonds  in  suit;  but  he  m'rs,  147  U.  S.  280. 

mint  state  the  facts  which  bring  the  Where  a  declaration  sets  out  a  copy 

case  within  the  special  authority.  of  bonds,  with  all  the  recitals,  and  the 

A  complfdnt  in  such  a  case  is  demur-  recitals  show  that  the  bonds  were  ir- 

nible  if,  as  to  this  point,  it  only  al-  regularly  issued  and  not  binding  upon 

leges  that  defendant  was  a  municipal  the  township,  the  declaration  is  de- 

oorporation,  existing  under  the  laws  of  murrable.    McClure  v.  Oxford,  94  U. 

&e  State,  with  full  power  and  author-  8.  429;  24  Law.  Ed.  129. 

ity  pnrsuant  to  those  laws,  to  execute  The  plaintiff  may  prove  that  he  was 

negotiable  commercial  paper,  and  that  a  bona  ftde  holder  and  owner  of  the 

pursuant  to  those  laws  it  executed  the  coupons  sued  on,  under  an  ayerment 

bond  sued  upon,  and  does  not  show  in  the  petition  that  he  is  the  owner 

the  purpose  for  which  the  bond  was  thereof,  which  is  denied.  Ralls  County 

made.    Hopper  v.  Town  of  Coving-  v.  Douglass,  105  U.  8.  728;  26  Law.  Ed. 

ton.  118  U.  8.  148.  957. 

Where  dty  bonds  recited  on  their  In  an  action  upon  coupons,  pleas 

face  that  the  conditions  had  been  com-  that  the  plaintiff  is  neither  the  owner, 

plied  with    which   authorized  their  holder,  nor  bearer,  and  that  the  bonds 

fmie,  in  an  action  on  them  by  an  inno-  belonged  to  a  third  person,  and  that 

cent  holder,  pleas  which  simply  tender  the  county  did  not  make  them,  are 

an  issue  to  the  authority  of  the  city  to  good  on  general  demurrer.    Pendle- 

f«ue  the  bonds  are  demurrable.  Nau-  ton  County  v.  Amey,  18  Wall.  297;  20 

▼00  V,  Bitter,  97  U.  8.  889;  24  Law.  Law.  Ed.  579. 
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executed  tbe  bonds  of  the  said  town  of  S.,  dated  ,  the 

aggregate  principal  whereof  amounted  to  the  sum  of  doir 

lars,  or  thereabouts,  which  said  bonds  were  of  different  denomi- 
nations, to  wit,  ,  ,  and  ,  and  of  different  series, 
which  were  made  out  to  become  fully  dae  and  payable  at  differ- 
ent times,  not  exceeding        years,  and  were  in  form  as  follows : 

\Copy  of  bond  set  out  hereJ] 

YI.  That  annexed  to  each  of  said  bonds  at  the  time  of  its  exe- 
cation  and  issue  was  a  series  of  coupons,  signed  by  E.  V.  K.,  sec- 
retary and  one  of  the  commissioners,  whereby  the  said  defendant 
town  of  S.  promised  and  undertook  to  pay  the  interest  on  such 
bonds  annually  on  in  each  year,  until  the  principal  of 

each  of  such  bonds  should,  by  the  terms  thereof,  become  due  and 
payable. 

VII.  That  on  ,  the  Legislature  of  the  State  of  N.  Y. 

passed  an  act  which  became  a  law,  entitled  '^  An  act  to  facilitate 
the  construction  of  the  W.  Y.  B.  B.,'*  which  said  act  is  chapter 
of  the  Laws  of  the  State  of  N.  Y.  for  Said  year,  and  is  in  the 
words  and  figures  following,  to  wit : 

[Copy  of  act  set  outy  hutprobaUy  unnecessarily  under  Jf.  Y. 
Code  Civ.  Pro.  §  530.] 

YIIL  That  thereafter  the  said  commissioners,  so  as  aforesaid 
appointed  and  qualified,  did,  in  pursuance  of  the  said  acts  of  the 
L^islature,  and  conformably  thereto,  duly  issue  and  deliver  said 
bonds  of  the  said  defendant  town  of  S.  for  their  proper  value,  to 
the  board  of  directors  of  the  said  W.  Y.  R.  R.  Co.,  and  received 
in  exchange  therefor,  as  provided  in  said  last-mentioned  act  of 
said  Legislature,  an  equal  amount  of  the  stock  of  the  said  W.  Y. 
R.  H.  Co.,  which  said  stock  of  the  W.  Y.  R.  R.  Oo.  was  dulv 
delivered  to,  and  accepted  by,  the  said  town  of  S.,  and  has  ever 
since  been  and  is  held  by  said  town  of  S.,  or  its  assigns,  and  that 
the  bonds  and  coupons  so  as  aforesaid  issued  and  delivered  there- 
for passed  into  the  possession  and  became  the  property  of  vari- 
ous persons  and  corporations  in  good  faith  and  for  valuable 
consideration. 

IX.  That  thereafter,  on  ,  the  said  Legislature  of  the  State 

of  New  York  passed  an  act  which  became  a  law  entitled  ^^  An  act 
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in  relation  to  the  W.  V.  R.  R.  Co.  arid  the  town  bonds  issued  in 
aid  of  its  construction,"  which  said  act  is  chapter  of  the 

Laws  of  the  State  of  New  York  for  said  year  and  is  in  the  words 
and  figures  following,  to  wit :  [^Copy  of  act  set  out]. 

X.  That  afterwards  the  said  town  of  S.  paid  the  respective 
holders  of  the  bonds  executed,  issued  and  delivered  as  aforesaid 
the  sum  of  dollars  or  thereabouts,  being  part  of  the  prin- 
cipal sum  mentioned  in  and  secured  by  certain  of  said  bonds  at  or 
about  the  time  when  said  principal  amount  fell  due  and  became 
payable  by  the  terms  of  said  bonds,  and  also  paid  to  such  respec- 
tive holders  the  said  interest  which  fell  due  and  became  payable  on 
or  before 

XI.  That  after  the  issue  and  delivery  of  the  bonds  aforesaid, 
and  prior  to  the  commencement  of  this  action,  the  plaintiff  pur- 
chased for  value  and  became  the  owner  of  of  said  bonds  so 
numbered  and  described  as  follows :  [numbenf  and  description  of 
bonds  set  ouf], 

XU.  That  the  said  bond  numbered  of  series      ,  became 

by  its  terms  due  and  payable  on  ,  and  on  said  day  the  said 

town  of  S.,   in  the  county  of  ,   the  defendant,  thereby 

became  and  was  indebted  unto  this  plaintiff  as  owner  and  holder 
of  said  bond  in  the  principal  sum  herein  mentioned,  to  wit,  the 
sum  of  dollars,  and  in  the  further  sum  of  dollars, 

being  the  interest  on  said  sum,  which  also  became  due  and  pay- 
able on  the  day  last  aforesaid,  but  although  the  said  bond  and 
the  said  interest  coupons  annexed  were  duly  presented  for 
payment  at  the  place  of  payment  therein  mentioned,  to  wit, 
at  Bank  at  and  payment  thereof  demanded,  the  sum 

was  not,  neither  was -any  part  thereof  paid,  nor  has  any  part  of 
said  sum  been  since  paid,  and  the  said  defendant  town  of  S.  in  the 
said  county  of  ,  has  neglected  to  and  refused  to  make  any 

provision  for  the  payment  thereof. 

Xni.  That  the  said  plaintiff  at  the  time  of  the  commencement 
of  this  action  was  and  he  still  is  the  owner  and  holder  of  the  said 
bond  and  interest  coupons,  and  there  is  now  actually  due  thereon 
the  sum  of  dollars,  with  interest  at  the  rate  of 

cent  per  annum,  from  the  day  of 

Whebefobb  {etc.y  denumd  qfjicdgment]. 
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816.  OnCk>upon. 
[From  McClelland  v.  Norfolk  Southern  R.  Co.,  110  N.  T.  469.]^ 

I.  That  on  or  about  the        day  of  ,  18    ,  at  the  city 

of  ,  said  defendant  made,  issued  and  delivered  its  certain 

coupon,  numbered         ,  whereby  it  promised  to  pay  to  the  bearer 
the  sum  of  dollars  on  the        day  of  ,  18     . 

!!.•  That  the  same  has  come  lawfully  into  possession  of  plain- 
ti£E,  and  that  no  part  thereof  has  been  paid. 

Wherefore  [eto.^  demand  of  judgmenf]. 

817.  On  Ckmpon  of  Bond  Itsued  by  Town  in  Aid  of  a  Bailxoad.* 

I.  That  the  Railroad   Company  now  is,  and  since 

,  has  been  a  railroad  company,  duly  authorized  and 

incorporated  under  and  in  pursuance  of  the  statutes  of  the  State 

of  ,  for  the  purpose  of  constructing,  maintainmg  and 

operating  a  railroad  from  the  city  of  ,  in  the  county  of 

,  in  the  State  of  ,  to  the  city  of  ,  etc. 

II.  That  the  defendant,  the  town  of  H.,  now  is,  and  for  twenty 
years  last  past  has  been,  one  of  the  towns  of  the  county  of 

,  in  the  State  of  ,  and  a  municipal  corpora- 

tion organized  and  existing  pursuant  to  the  statutes  of  this  State. 

III.  That  in  pursuance  of  chapter        of  the  Laws  of  18    ,  of 
said  State  of  ,  said  defendant,  said  town  of  H.,  was 

>  Where  it  was  held  that  an  action  '  From  the  complaint  in  Cogwin  v. 

may  be  maintained  upon  the  coupons  Town  of  Hancock,  84   N.    Y.    582, 

without  the  production  of  the  bond;  where  no  qu^tion  of  pleading  was  in- 

but  if  the  coupons  refer  to  the  bond,  volved,  and  the  decision  on  the  merits 

and  the  bond  contains  special  stipula-  established  the  rule  in  New  York  thai 

tions,  whereby  their  payment  is  sub-  there  can  be  no  bona  fide  holder  of 

jcct  to  contingencies  beyond  the  con-  town  bonds  within  the  meaning  of 

trol  of  the  holders,  a  recovery  upon  the  law  applicable  to  negotiable  paper, 

the  coupons  must  be  based  upon  the  as  they  can  only  be  issued  by  virtue 

obligation  contained  in  the  bond  and  of  special  authority  conferred  by  some 

a  transferee  takes  it  subject  to  any  statute,  and  are  only  binding  upon 

defense  existing  to  the  bond  in  the  the  town  when  issued  in    the  way 

hands  of  the  original   payee.      See,  pointed  out  by  the  statute, 

also,  Manning  v.  Norfolk  Southern  R.  See,    also.  Form  of  Complaint  <ni 

Co.,  29  Fed.  Rep.  888.  Municipal  Bond. 
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authorized  to  take  stock  in  and  issue  its  bonds  in  aid  of  the  con- 
straction  of  the  said  Kaiiroad  Company. 

IV.  That  on  ,  J.  W.  G.,  N.  W.  H.,  J.  M.  M.  were 

assessors  for  the  said  town,  and  that  on  that  day  they  made  an 
affidavit,  of  which  the  following  is  a  copy,  to  wit :  [copy  of  affi- 
davit of  assessors  in  regard  to  borrowing  powers  oj  the  town.] 

That  said  affidavit,  together  with  the  consents  therein  referred 
to,  were,  on  ,  duly  filed  and  recorded  in  the  office  of 

the  clerk  of  said  county  of  ,  and  certified  copies  thereof 

were,  on  ,  duly  filed  in  the  office  of  the  clerk  of  the 

defendant  town  of  H. 

That  the  following  is  a  copy  of  the  consents  therein  referred  to : 
[copy  of  the  consents  that  commissioners  be  appointed  i/n  accordr 
cmce  with  the  provisio7is  of  the  several  acts  relating  to  the  con- 
struction of  the  railroad], 

Y.  That  under  and  in  pursuance  of  the  aforesaid  acts  of  the 
Legislature,  W.  M.,  J.  M.  M.  and  F.  M.  W.  were  duly  appointed 
commissioners  for  the  said  town,  and  executed  a  bond  pursuant 
to  section  ,  chapter  of  said  Laws  of  18  ,  which  was  duly 
approved  and  filed  with  the  supervisor  of  the  defendant,  the 
town  of  H.,  and  entered  upon  the  discharge  of  their  duties  as 
such. 

YL  That  on  said  commissioners  subscribed  for 

dollars  of  the  capital  stock  of  said  railway,  and  said  commission- 
ers thereupon,  between  and  ,  both  inclusive,  duly 
issued  bonds  of  said  defendant,  said  town  of  H.,  to  the  amount 
of  dollars,  of  which  bonds  the  following  i»  a  copy,  except 
as  to  number  and  amount,  to  wit  [copy  of  bond  set  out]. 

That  of  said  bonds  were  of  the  numbers  of        to 

inclusive,  and  were  for  the  payment  of  dollars  each,  etc. 

VIL  That  during  the  years  and  said  railroad  com- 

pany constructed  its  road  through  the  aforesaid  town  of  H.  upon 
the  route  designated  in  the  aforesaid  consent  at  an  expense  of 
more  than  dollars,  and  that  said  railway  now  is  and  since 

has  been  in  operation  from    *  to  through 

the  town  of  H.  upon  the  route  designated  in  said  consents,  and 
that  said  railway  company  has  performed  all  the  conditions  of  said 
ooDsents. 
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VIII.  That  on  said  F.  M.  W.,  W.  M.  and  J.  M.  M., 

commissioners  as  aforesaid,  subscribed  of  the  capital  stock 

of  said  railway  company  and  paid  therefor  witli  said  bonds,  which 
were  issued  and  delivered  at  divers  times  as  the  work  of  construc- 
tion of  said  railroad  progressed  in  said  town  of  H.,  which  bonds 
were  purchased  for  value  in  good  faith  and  are  now  owned  by 
divers  different  persons  and  corporations  in  the  State  of 
and  elsewhere. 

IX.  That  on  said  railway  corporation  issued  to  the  said 
defendant  tovm  of  H.  a  certificate  of  shares  of  capital  stock 
of  the  said  corporation,  wliich  certificate  and  the  shares  of  stock 
represented  thereby  are  now  owned  by  the  aforesaid  town. 

X.  That  the  said  plaintiff,  before  the  commencement  of  this 
action,  became  and  now  is  the  legal  owner  and  holder  and  pur- 
chaser in  good  faith  and  for  full  value  of  coupons,  of  which 
the  following  is  a  copy :  [copy  of  coupon  set  out],  which  said  cou- 
pons were  cut  from  the  bonds  numbered  amounting  to 
the  sum  of            dollars. 

XI.  That  all  said  coupons  were  attached  to  and  issued  with 
said  bonds  at  the  time  and  in  the  manner  hereinbefore  stated,  and 
were  tliereafter  and  before  the  commencement  of  this  action 
detached  from  said  bonds. 

XII.  That  no  funds  are  or  ever  have  been  deposited  or  been 
ready  at  the  place  where  said  coupons  are  payable  to  pay  the  ^me 
or  any  part  thereof,  but  that  defendant  does  now  and  ever  has 
neglected  and  refused  to  pay  said  coupons  or  furnish  the  money 
for  the  payment  thereof  at  the  place  where  the  same  are  payable, 
and  has  hitherto  neglected  and  refused  and  still  does  neglect  and 
refuse  to  pay  said  coupons  or  any  ])art  thereof,  although  payment 
thereof  was  before  the  commencement  of  this  action  duly 
demanded  of  the  supervisor  of  the  said  defendant  town  of  H., 
which  was  refused. 

That  there  is  due  and  justly  owing  to  plaintiff  by  reason  of  the 
faets  aforesaid  the  sum  of  dollars  together  with  interest 

from,  etc. 

Whbbbforb  [etCj  demand  of  jvdgmenf]. 
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II.  On  Bonds  other  than  for  Payment  of  Money. 

818.  Ooxmnon  Form,  Setting  Forth  Oopy. 

I.  That  the  defendant,  on  or  aDont  the  day  of 

18  ,  made  and  delivered  to  plaintiff  his  bond  or  writing  obliga- 
tory, sealed  with  his  seal,  of  which  the  following  is  a  copy :  [Set 
forth  copy  of  bondy  including  condition.] 

II.  [Set  forth  a  single  breach  /  see  foUowvng  forms.'] 

III.  For  a  farther  breach  the  plaintiff  alleges,^  etc. 

319.  Another  Form,  for  Oaees  where  the  Oondition  is  Oontained  in  an 
Infltrument  which  Cannot  Oonyeniently  be  Set  Forth. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant,  under  his  hand  and  seal,  covenanted  with  the 
plaintiff  to  pay  to  the  plaintiff  the  sum  of  [state  the  penalty]^ 
upon  the  express  condition  thereunder  written,  that  if,  etc.  [set 
forth  the  syhstancSy  or  the  wordsy  of  the  condition'],  the  said 
obligation  was  to  be  void  ;  otherwise  to  remain  in  full  force. 

II.  [Allege  breaches  and  da^nagesy  as  in  other  cases  /  see  forms 
following.] 

Whebbforb  [etc.y  demand  of  Judgment], 

8fi0.  On  a  Bond  for  Bent ;  against  Principal  and  Sureties.* 

I.  That  the  plaintiffs  were,  at  the  time  next  hereinafter  men- 
tioned, possessed  of  certain  issues  and  profits  arising  and  accruing 
from  certain  wharves  in  the  city  of  New  York,  hereinafter 
mentioned  —  viz.,  the  right  to  collect  wharfage  from  such  vessels 
as  should  lie  against  or  touch  at  the  said  wharves ;  and  being  so 
possessed,  and  on  or  about  the        day  of  ,  by  an  instrument 

in  writing,  bearing  date  on  that  day,  one  part  whereof  was  duly 
executed  under  the  common  seal  of  the  city  of  New  York,  and 
the  other  part  whereof  was  duly  executed  under  the  hand  and 


'  Where  the  cause  of  action  is  re-       *  This  is,  in  substance,  the  complaint 
yarded  as  entire,  but  the  pleader  de-   used  in  Mayor,  etc.,  of  N.  Y.  e.  Mabie, 
airet  to  charge  aeveral  breaches,  they   18  N.  Y.  161. 
may  be  appropriately  stated  in  iepa- 
late  paragraphs  as  above. 
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seal  of  the  defendant  lleaaee]^  the  plaintiffs  demised  and  leased  to 
the  said  [lessee]^  in  consideration  of  certain  rents  and  covenants 
therein  reserved  and  contained,  the  right  to  levy  and  collect  to 
his  own  use  all  the  wharfage  which  should  or  might  arise,  accrue, 
or  become  due  between  the  day  of  ,  and  the  day 

of  ,  from  the  use  or  occupation  by  vessels  of  more  than  five 

tons  burden,  of  any  of  the  wharves  belonging  to  the  plaintiffs, 
from  and  including  the  easterly  side  and  end  of  the  middle  pier 
at  Coenties  Slip,  or  Pier  No.  7,  to  and  including  the  westerly 
half  of  Pier  No.  8,  or  the  pier  on  the  easterly  side  of  Coenties 
Slip,  together  with  the  bulkhead  between  said  piers,  and  which 
were  known  as  "  District  No.  6  of  Public  Docks  and  Slips," 
except  certain  docks,  slips,  wharves,  piers,  and  places  therein  men- 
tioned and  excepted.  And  the  plaintiffs  further  thereby  author- 
ized the  said  {lessee]  to  demand  and  receive  all  lawful  sums  of 
money  due  for  wharfage  thereon. 

II.  And  the  said  {lessee']  on  his  part  covenanted  to  pay  to  the 
said  {plaintiffs]  the  sum  of  dollars,  in  four  equal  quarterly 
payments,  on  the  first  days  of  August,  November,  February  and 
May  next  thereafter. 

III.  That  the  said  {lessee]  on  that  day,  in  order  to  secure  tlie 
payment  of  the  said  rent,  in  and  by  the  said  lease  agreed  to  be 
paid,  duly  executed,  together  with  the  defendants  {sureties^ 
under  their  respective  hands  and  seals,  a  joint  and  several  bond, 
in  the  penalty  of  dollars,  conditioned  for  the  payment  of 
the  said  rents  in  said  lease  so  reserved  unto  the  said  {plaintiffs] 
at  the  times  at  which  they  should  respectively  fall  due. 

IV.  That  the  said  {lessee]  entered  upon  the  said  premises,  and 
collected  and  retained  for  his  own  use  and  benefit  and  behoof, 
the  wharfage  thereof,  under  and  in  pursuance  of  the  said  lease  for 
the  full  term  thereof,  but  has  neglected  and  failed  to  pay  the  full 
amount  due  to  the  {plaintiffs]  under  the  said  lease,  but  that 
there  is  still  due  and  unpaid  for  rent  thereon,  from  the  said 
{lessee]^  the  sum  of  dollars,^  with  interest  upon  the  sum 
of            dollars  from,  etc,^  upon  the  sum  of,  etc, 

^  In  an  action  to  recover,  from  the  to  reduce  defendant's  liability  by  set- 
surety  upon  a  lease,  the  amount  of  ting  forth  the  particulars  of  cerUio 
rent  due,  plaintiff  will  not  be  required   sums  received  by  him  from  the  prem- 
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y.  [State  the  demand  on  principal ;  notice  to  surety y  and 
demand  on  suretyj  where  these  facts  are  necessary.'] 

821.  On  a  Bond  for  the  Fidelity  of  a  Clerk;  or  Cashier.' 

L  [Allege  plaintijff^s  corporate  capacity  as  in  Fonns  37,  etc^ 

U.  That  on  or  abont  the  day  of  ,  18    ,  at  , 

one  M.  X.  made  application  to  plaintiff  for  the  appointment  of 
cashier  of  the  plaintiff,  and  therewith  presented  his  bond,  duly 
executed  by  himself  and  the  defendants,  as  follows  :^  \The  iond^ 
set  forth  in  the  complaint  in  full,  was  in  the  usual  form  of  a 
joint  and  several  hondj  in  the  penal  sum  of  $30,000,  and  condi- 
tioned as  follows ;]  The  condition  of  this  obligation  is  such  that, 
whereas  the  above  bounden,  M.  N.,  has  been  duly  appointed 
cashier  of  the  said  Bank,  now  if  the  said  M.  N.  shall 

well,  honestly  and  faithfully  discharge  the  duties  of  such  cashier, 
rendering  at  all  times  his  undivided  care  and  services  to  said 
bank,  and  shall  obey  the  orders  and  directions  of  the  president 
and  directors  of  said  bank  lawfully  given,  and  shall  at  all  times 
account  for  and  pay  over  all  moneys  which  have  come,  now  are, 
or  hereafter  may  come  into  his  hands,  belonging  to  said  bank,  and 
shall  keep  true  and  accurate  books  of  all  the  affairs  of  the  said 
bank  intrusted  to  him,  then  the  above  obligation  to  be  void,  or 
else  to  remain  in  full  force  and  virtue. 

That  said  bond  was  duly  accepted  by  said  plaintiff,  and  said  M. 
N.  was  duly  appointed  and  entered  upon  his  duties  as  cashier. 

IIL  That  said  M.  N.,  during  the  time  he  continued  to  act  as 
such  cashier,  did  not  honestly  and  faithfully  discharge  the  duties 
of  such  cashier,  and  did  not  render  at  all  times  bis  individual  care 
and  services  to  said  plaintiff,  and  did  not  obey  the  orders  and 


I.  which  the  surety  is  entitled  to  R.  S.  878,  ^  5.  then  in  force,  but  sub- 
have  credited  to  him.  The  plaintiff  sequently  superseded  by  Code  Civ. 
is  DOt  bound  in  his  complaint  to  fur-  Pro.  §  1015.  See,  also,  Eohlberg  «. 
ntsh  the  defendant  with  the  particu-  Fett,  (Tex.  Ct.  Civ.  App.  1895)  20  8. 
larg  of  an  oflhet.   Qiles  v.  fietz,  15  Abb.   W.  Rep.  044. 

Pr.  (N.  T.)  285.  *  It  is  not  necessary  to  allege  a  con- 

'  Complaint  sustained  in  Bostwick  v.  sideration.  Northern  Assurance  Co. 
Van  Voorhis,  01  N.  Y.  868,  against  an  v.  Hotchkiss,  68  N.  W.  Rep.  1020; 
objection  that  it  was  defective  in  not  Abb.  Brief  on  PI.  §  178,  and  cases 
assigning  specific  breaches,  under  2  cited.  ^ 
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directions  of  the  president  and  directors  of  said  plaintiff  lawfully 
given,  and  did  not  at  all  times  account  for  and  pay  over  all  moneys 
which  came  into  his  hands,  belonging  to  said  plaintiff,  and  did  not 
keep  true  and  accurate  books  of  all  the  affairs  of  the  said  plaintiff 
intrasted  to  him.  But,  on  the  contrary  thereof,  the  said  M.  N. 
paid  out  the  moneys  of  said  plaintiff  fraudulently  to  various  per- 
\  sons,  without  any  sufficient  vouchers  or  security  therefor,  and 
fraudulently  permitted  various  persons  to  overdraw  their  accounts 
without  any  security,  and  fraudulently  altered  and  falsified  the 
accounts  and  books  of  said  plaintiff  so  as  to  conceal  said  fraudu- 
lent doings,  and  has  refused  to  pay  over  to  its  president  and 
directors  large  sums  of  money,  to  wit,  dollars  and  over, 

refusing  to  account  for  the  same,  to  the  damage  of  the  said  plain- 
tiff, dollars. 

Whsbbforb  [etCf  demand  ofjudgmenC\. 

822.  On  a  Booid  for  the  Faithful  Accounting  of  an  Agent.^ 

I.  That  on  or  about  the        day  of  ,  18    ,  at  ,  it  was 

mutually  agreed  between  this  plaintiff  and  one  M.  N.,  that  the  said 
M.  N.  should  canvass  the  cities  of  ,  for  subscribers  to  certain 

books  then  in  course  of  publication  in  numbers  by  the  plaintiff, 
and  had  for  sale  by  him  to  subscribers  [(>r,  for  subscribers  to  the 
,  a  magazine  or  periodical  then  published  by  this  plaintiff] ; 
that  the  said  M.  N.  should  collect  for  account  of  the  plaintiff  the 
moneys  which  should  grow  due  upon  the  subscriptions  procured 
by  him ;  that  the  plaintiff  should  pay  to  said  M.  K.  dollars 

upon  each  order  or  subscription  obtained  by  him,  the  same  to  be 
payable  whenever  numbers  of  the  work  subscribed  for 

should  have  been  paid  for  by  the  subscriber  thereof ;  and  that 
the  said  M.  N.  should  faithfully  account  to  this  plaintiff  for  all 
books  and  parts  of  books  intrusted  to  him,  and  should  faithfully 
pay  over  to  the  plaintiff  [on  the  day  of  each  month]  all  the 

money  that  he  should  from  time  to  time  collect  for  subscriptions 
tx)  said  books  under  the  authority  given  him  by  the  said  agree- 

*  The  sureties  on  a  bond  for  a  faith-  for  payment  can  be  made  against  them 

ful  accounting  are  proper  parties  de-  in  such  suit.     Mayor,  etc..  «.  Alyea, 

fendant  in  a  suit  for  an  accounting  (N.  J.  1895)  32  Atl.  Rep.  70. 
against  the  principal,  but  no  decree 
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ment  [daring  the  month  next  preceding],  over  and  above  his 
commission  of  dollars  for  each  order  or  subscription. 

II.  That  then  and  there  [oTj  on  or  about  the        day  of  , 

18    ,  at  ]  the  defendant  made  and  delivered  to  the  plaintiff 

his  bond  nndei^  his  hand  and  seal,  and  thereby  bound  himself  in  r 
the  penal  sum  of  dollars  to  this  plaintiff,  the  condition  of 

which  bond  was,  that  if  the  said  M.  N.  should  faithfully  render 
up,  or  account  for,  to  this  plaintiff,  all  books  and  parts  of  books 
and  other  publications  and  specimens,  and  all  sums  of  money, 
evidences  of  debt,  and  things  in  action  which  should  be  intrusted 
to  him  by  or  on  behalf  of  this  plaintiff,  or  by  or  on  behalf  of 
others  to  the  use  of  this  plaintiff,  in  the  course  of  the  employment 
of  said  M.  N.  as  a  canvasser  as  aforesaid,  up  to  and  not  exceeding 
the  amount  of  dollars  at  any  one  time  [(tt,  otherwisSj 

aoearding  to  the  condition  as  stated  in  the  bond],  then  said  bond 
should  bo  void,  otherwise  it  should  be  of  full  force  and  effect. 

UI.  That  the  plaintiff  did  thereafter  intrust  and  deliver  to  said 
]£.  N.  in  the  coarse  of  his  employment  under  the  agreement 
aforesaid,  certain  books  and  parts  of  books  of  the  value  of 
dollars,  for  which  he  has  failed  to  account  to  the  plaintiff  [oTy 
that  thereafter  and  between  the  months  of,  etc.^  said  M.  N.  did 
collect  and  receive  divers  sums  of  money  in  the  coarse  of  his 
employment  under  the  agreement  aforesaid,  over  and  above  his 
commissions,  to  wit^  the  amount  of  dollars,  which  sums  he 

failed  to  render  up,  account  for,  or  pay  over  to  the  plaintiff].* 

IV.  That  on  or  about  the  day  of  ,  18    ,  at  , 

plaintiff  duly  requested  said  M.  N.  to  account  to  this  plaintiff  for 
said  books  and  parts  of  books  [or,  to  account  for  and  pay  over  to 
this  plaintiff  such  sums],  but  he  has  not  done  so,  of  which  this 
plaintiff  gave  due  notice  to  the  defendant,  and  thereupon  demanded 
payment  from  him  of  the  said  sum  of  dollars,  according  to 

the  terms  of  said  bond,'  but  the  same  has  not  been  paid  nor  any 
part  thereof. 

Whebefobb  [eto.y  demand  of  jvdgment\ 

'  Where  the  agreement  set  forth  in  and  did  not  aver  any  sale,  it  was  held 
the  declaration  was  to  sell  for  not  less  bad.  Wolfe  n.  Luyster,  \  Hall  (N. 
than  a  certain  sum,  and  to  account  for  Y.),  146. 

the  proceeds,  and  the  declaration  *  Under  such  a  bond  allegations  of 
merely  averred  a  refusal  to  account,   notice  to  the  surety  and  demand  on  the 
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828.  On  a  Bond  Given  to  Procure  a  Stay  of  Proceedings  under  a  Ettipu- 
lation ;  for  Beformation  of  a  Mistake  in  it,  and  for  Judgment  upon  it 
as  Beformed.' 

I.  That  on  or  about  the  day  of  ,  18  ,  the  plain- 
tiffs recovered  a  judgment  against  one  M.  N.  in  the  Court 
of  this  State,  in  and  for  the  county  of                  ,  for  the  sum  of 

dollars,  in  an  action  wherein  these  plaintiflFs  were  plain- 
tiffs and  said  M.  N.  was  defendant. 

II.  That  on  or  about  the  day  of  ,  18  ,  pending 
proceedings  supplementary  to  execution  on  said  judgment,  to  col- 
lect the  same  from  said  M.  N.,  he,  the  said  M.  N.,  moved  said 
court  to  have  the  judgment  vacated. 

III.  That  thereupon,  and  at  the  request  of  said  M.  N.,  the 
plaintiffs  stipulated  with  him  that  if  he  would  give  them  security 
for  the  payment  of  said  judgment,  to  wit,  the  bond  of  some  third 
person,  conditioned  for  the  payment  by  M.  N.,  upon  demand,  of 
the  amount  due  on  said  judgment,  if  his  said  motion  was  denied, 
they  would  stay  such  proceedings  to  collect  the  judgment  until 
the  determination  of  the  court  upon  such  motion. 

ly.  That  in  pursuance  of  such  stipulation  said  M.  N.  there- 
upon caused  to  be  drawn  a  bond,  of  which  a  copy  is  hereinafter 
set  forth,  which  he  represented  to  the  plaintiffs  that  he  intended 
to  have  executed  by  one  O.  P.,  in  the  body  thereof  named  as  the 
obligor  therein. 

V.  That  on  the  day  limited  by  said  stipulation  for  the  delivery 
of  said  bond,  said  M.  K.  represented  to  the  plaintiff  that  said  O. 
P.  was  out  of  town,  and  that  access  could  not  be  had  to  him  to 
obtain  the  execution  by  him  of  said  bond,  and  the  said  M.  K. 
thereupon  offered  to  procure  such  a  bond  to  be  executed  by  the 
defendant  Y.  Z.,  instead  of  by  said  O.  P.,  which  bond  these 
plaintiffs  thereupon  consented  to  receive. 

surety  for  payment  are  not  necessary.  >  A  complaint  seeking  to   have  a 

Howe  Machine  Co.  v,  Farrington,  82  written  contract  reformed,    and    for 

N.  Y.  121.  judgment    thereon    when   reformed. 

Request  is  a  condition  precedent  to  states  but  a  single  cause  of  action, 

an  action  on  a  bond  that  the  principal  Gkx>ding  v.  McAlister,  0  How  Pr.  (N. 

shall  account  on  request.  Davis  v.  Gary,  Y .)  123. 
15  Q.  B.  418;  69  Eng.  Com.  L.  R.  416. 
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VI.  That  on  or  about  the  day  of  ,  18  ,  in  con- 
sideration of  the  premises  and  of  the  stipulation  of  these  plain- 
tiffs to  stay  proceedings  as  aforesaid,  the  defendant  Y.  Z.,  at  the 
city  of  ,  executed  and  delivered  to  these  plaintiffs  his 
bond  in  ^vriting,  under  his  hand  and  seal,  of  which  the  following 
is  a  copy  :  [copy  of  the  hond^  with  name  of  O.  P,  in  the  tith, 
hni  mjned  hy  Y.  Z.,  the  defendant^ 

VII.  That  the  striking  out  of  the  name  of  said  O.  P.  from  the 
bond  as  prepared  for  execution,  and  the  insertion  instead  thereof 
of  the  name  of  said  Y.  Z.,  were  accidentally  omitted,  by  mistake 
of  the  parties  to  said  bond,  and  that  the  name  of  said  O.  P. 
remained  therein  contrary  to  their  intention. 

VIII.  That  thereupon  the  plaintiffs  stayed  proceedings,  as 
agreed,  until  the  determination  of  the  court  upon  said  motion. 

IX.  That  thereafter,  and  on  or  about  ,  the  determina- 
tion of  said  court  was  duly  made,  that  the  said  motion  be  denied, 
and  that  the  whole  amount  of  said  judgment  was  still  due  and 
owing  to  the  plaintiffs  from  the  said  M.  N. 

X.  That  on  or  about  the  day  of  ,  18  ,  payment 
of  the  amount  due  on  said  judgment  was  duly  demanded  of  said 
M.  N. ;  but  no  part  thereof  has  been  paid,  and  there  is  now  justly 
due  to  these  plaintiffs  from  said  M.  N.  thereon  the  sum  of 
dollars,  with  interest  from  said  day  of  5  18  ,  of 
all  which  the  defendant  had  due  notice. 

XI.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  said  bond  was  duly  presented  to  said  Y.  Z.  and  payment 
thereof  demanded  ;  but  no  part  thereof  has  been  paid,  and  there 
is  now  due  thereon  from  the  defendant  to  these  plaintiffs  the  sum 
of                dollars,  with  interest  fi'om,  etc. 

Wherefore,  plaintiffs  demand  judgment  that  said  bond  be 
reformed  by  striking  out  therefrom  the  name  of  said  O.  P.,  and 
inserting  in  the  place  thereof  the  name  of  the  defendant  Y.  Z., 
as  the  obligor  therein ;  and  that  plaintiffs  have  judgment  against 
the  defendant  for  the  sum  of  dollars,   with  interest, 

from,  etc. 
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324.  On  Bond  to  Discharge  Vessel  from  Attachment  under  New  Tork 

State  Lien  Law  (L.  1862)  c.  482.  i) 

I.  That  the  plaintiff  has  a  lien  according  to  the  provisions  of 
an  act  of  the  Legislature  of  the  State  of  New  York,  entitled 
"  An  act  to  provide  for  the  collection  of  demands  against  ships 
and  vessels,"  passed  April  24th,  1862,  and  the  acts  amendatory 
thereof,  against  a  certain  three-masted  schooner  or  vessel  called 
the  Nancy,  which  lien  accrued  while  said  vessel  was  being  built 
by  C.  D.  at  his  (C.  D.'s)  ship  yard  at  [further  deaorip- 
turn  of  ship  yard  is  omitted]  for  a  debt  of  dollars  besides 
interest,  contracted  by  the  said  C.  D.  on  account  of  work  done 
and  materials  furnished  by  the  said  plaintiff  within  the  State  for 
and  towards  the  building  the  said  schooner  or  vessel.  That  the 
items  composing  said  debt  are  hereto  annexed  and  marked 
'^Schedule  A."  That  said  sum  of  dollars,  the  amount  of 
the  above-mentioned  bill,  is  justly  due  to  the  said  plaintiff,  with 
interest  from  the  day  of  ,  over  and  above  all  payments 
and  just  deductions,  and  is  a  snbsigting  lien  upon  the  vessel  above 
specified. 

II.  That  said  plaintiff,  having  such  claim  aforesaid,  on  the 
day    of  ,  made  an  application   to  the  c6unty  judge  of 

county,  sotting  forth  by  bis  affidavit  the  above  matters 
and  that  the  said  vessel  was  at  that  time  in  county,  and  pray- 
ing a  warrant  to  enforce  the  said  lien  and  to  collect  the  amount 
thereof  according  to  the  provisions  of  the  statute  aforesaid. 

III.  That  on  or  about  the  day  of  ,  the  county  judge 
of  county  issued  his  warrant  in  conformity  with  the  said 
statute  upon  said  application,  and  reciting  the  same,  and  directed 
to  the  sheriff  of  the  county  of  ,  commanding  him  to 
attach,  seize  and  safely  keep  said  vessel,  her  tackle,  apparel  and 
furniture,  to  satisfy  such  claim,  if  established  to  be  a  lien  upon 
such  vessel  according  to  law,  and  make  return  of  his  proceedings 
under  such  warrant  to  the  said  county  judge  within  ten  days 
after  such  seizure. 

'  From  Sheppard  v.  Steele,  43  N.  Y.  State  courts.  See.  also,  on  this  sub- 
52,  where  the  cause  of  action  was  held  ject,  Onderdonk  d.  Yoorhies,  86  N.  T. 
to  be  within  the  jurisdiction  of  the  358. 
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lY.  That  by  virtue  of  the  said  warrant  and  the  said  statute 
aforesaid)  the  said  sheriff  of  county  did,  on  the 

day  of  ,  at  ,  in  the  county  of  ,  seize  and 

take  into  his  custody  the  vessel  described  in  the  said  application 
and  warrant,  and  did  safely  keep  the  same  in  his  custody  and  posses- 
sion until  the  delivery  of  the  bond  made  and  executed  by  the  defend- 
ants in  this  action,  as  hereinafter  specified,  and  did,  according  to  the 
statute  aforesaid,  make  his  return  to  such  warrant  as  above  stated. 

Y.  That,  for  the  purpose  of  procuring  the  discharge  of  the  said 
vessel  from  the  said  attachment,  the  defendants  in  this  action  did, 
on  the  day  of  ,  in  pursuance  of  the  statute  afore- 

said, make  and  execute  and  deliver  to  the  plaintiff  their  written 
bond  or  obligation,  under  seal,  in  the  penal  sum  of  dollars, 

conditioned  to  pay  to  the  said  plaintiff,  his  executors  or  assigns, 
the  amount  of  any  and  all  claims  and  demands  which  shall  be 
established  to  be  due  to  the  said  plaintiff,  and  to  have  been  ^  sub- 
sisting lien  upon  said  vessel  pursuant  to  the  statute  aforesaid. 

YI.  The  plaintiff  further  alleges  that  by  moans  of  the  said 
bond  so  made  and  executed  as  aforesaid  by  the  said  defendants, 
an  action  has  accrued  to  the  said  plaintiff  to  collect  from  said 
defendants  his  said  claim  of  dollars,  with  interest  thereon 

from  the  day  of 

Wheb£K>bb  [etc.y  demoThd  ofjudgrMnt\. 

III.  Arbitration  Bonds. 

826.  For  Befosal  to  Oomply  with  Award.* 

I.  That  heretofore,  and  on  or  about  the        day  of  j  18    , 

the  defendant  made  and  delivered  to  the  plaintiff  a  bond  of  arbi- 
tration,' conditioned  to  abide  the  award  of  one  M.  N.  as  therein 
specified,  of  which  bond  a  copy  is  hereto  annexed,  as  a  part  of 
this  complaint,  and  marked  Exhibit  A. 

>  This  form  is  supported  by  Myers  '  If  the  recitals  in  the  bond  are  so 

«.  Dixon,  2  Hall  (N.  Y.),  4M;  McEins-  meagre  as  not  to  disclose  the  circum- 

try  «.  Solomona,  2  Johns.  (N.  Y.)  57;  stances   under   which  it  was  given, 

18  id.  27.  allege  them  as  though  the  action  were 

For  form  of  complaint  upon  the  based  on  the  submission,  as  in  Form 

award  see  Form  806,  t/wpra.  806. 
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[II.  That  on  or  about  the  day  of  ,  [or,  thereafter,  and  within 
the  time  limited  for  making  the  award],  by  agreement  of  plaintiff 
and  the  defendant,  the  time  for  the  making  of  the  award  was 
extended  to  the        day  of  .] 

III.  That  the  said  M.  N.  on  or  about  the  day  of  ,  duly 
made  and  published  his  award  in  writing  upon  the  matter  sub- 
mitted, and  thereby  awarded  that  the  defendant  should  [here 
indicate  briefly  the  provision  which  the  defendant  has  disre- 
garded] ;  of  whicli  award  a  copy  is  hereto  annexed,  as  a  part  of 
this  complaint,  and  marked  Exhibit  B. 

IV.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 
bond  on  his  part  [and  on  or  about  the  day  of  ,  gave 
notice  of  said  award  to  the  defendant,  and  tendered  to  him,  etc,, 
showing  performance  of  any  conditions,  precedent  or  concur- 
rent, on  his  part,  contained  in  the  award  and  demanded  of 
him,  etc^ 

V.  That  the  defendant  has  not  [here  allege  breach,  specifying 
the  particular  act  or  omission'],  to  plaintiff's  damage         dollars. 

Wherefore  [etc.,  demand  of  judgment]. 

826.  For  Bevoking  the  Arbitrator's  Powers. ' 

[Allege  submission  and  bond,  as  in  preceding  form,'] 

III.  That  thereafter,  and  before  the  matters  in  said  submission 
contained  were  finally  submitted  to  said  arbitrator,  the  defendants, 
by  writing  under  their  hands  and  seals  delivered  to  said  M.  N^ 
revoked  the  powers  of  said  arbitrator. 

IV.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 

dollars. 

Wherefore  [etc,,  demand  of  judgment], 

>  Where  defendant  revoked  the  ar-  The  New  York  Code  of  Civil  Pro- 

bitrator's  powers,  before  the  submis-  cedure   (§§  2883-2885)    regulntes   an 

sion  was  actually  made  a  rule  of  court,  action  in  this  8tat€  for  damages  sus- 

the  plaintiff  should  assign  the  revoca-  tained  by  such  a  revocation,  and  pre- 

tion  as  a  breach — not  the  non-per-  scribes    the    measure     of    damages, 

formance  of  the  award.    Frets  v.  Fret-s,  whether  the  submission  be  made  as 

1  Cow.  (N.  Y.)  385.    This  form  is  fur-  prescribed  in  the  article,  or  otherwise, 
ther  supported  by  Williams  v,  Maden, 
9  Wend.  (N.  Y.)  240. 
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827.  On  an  Administration  Bond.* 

I.  That  on  or  about  the  day  of  >  18    ,  the  defend- 

ants [together  with  the  administrators]  made  and  delivered  to  the 
ewTogate  of  county  their  bond  in  writing,  under  their 

hands  and  seals,  whereby  they  bound  themselves  to  the  People  of 

'  Under  N.  Y.  Code  Civ.  Pro.  §  2607.   the  person  in  whose  favor  the  decree 
To  be  brought  by  and  in  the  name  of  was  made. 
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the  State  of  in  the  penal  sum  of  collars,  with  a 

condition  that  if  said  \_administrator8]  should  faithfully  discharge 
the  trust  reposed  in  them  as  administrators  of  all  and  singular 
the  goods,  chattels  and  credits  of  M.  N.,  late  of  ,  in  the 

State  of  ,  deceased,  and  should  obey  all  lawful  decrees 

and  orders  of  the  surrogate  of  the  county  of  ,  touching 

the  administration  of  the  estate  committed  to  them,  then  the  obli- 
gation was  to  be  void,  otherwise  in  full  force  [or,  otherwise 
according  to  the  terms  of  the  condition\ 

II.  That  after  the  execution  of  said  bond,  and  on  the  same 
date,  letters  of  administration  upon  said  estate  were  duly  issued 
and  granted  to  said  [adminutrators]  by  the  said  surrogate,  and 
^di  [administrators]  duly  qualified  as  such. 

III.  That  after  the  execution  of  the  bond,  and  after  the  expi- 
ration  of  eighteen  months  from  their  qualification  as  aforesaid,  the 
said  administrators  were  required  to  render  an  account  of  their 
proceedings  by  an  order  duly  made  on  the  day  of 

by  the  surrogate  of   the  county  of  ,  and  in  compliance 

therewith  duly  made  and  filed  with  said  surrogate  an  account  of 
their  proceedings  as  such  administrators. 

IV.  That  thereafter  such  proceedings  were  had  upon  such 
accounting  that  the  said  surrogate  adjudged  and  decreed,  by  a 
decree  duly  made  and  entered  on  the  day  of  ,  18 
[set  forth  provision  of  decree  relied  upon  in  the  action^  as  that 
said  administrators  had  in  their  hands,  of  the  assets  of  the  estate 
of  said  M.  N.,  a  balance  of  dollars,  and  that  they  should 
pay  one-third  of  such  balance,  being  dollars,  to  this  plaintiff, 
the  widow  of  said  intestate,  as  and  for  her  distributive  share  of 
the  estate]. 

V.  That  on  or  about  the  day  of  ,  18  ,  a  transcript 
of  said  decree  was  duly  filed  and  said  decree  docketed^  in  the 
office  of  the  clerk  of  the  county  of  and  an  execution 
thereon  was  duly  issued  to  the  sheriff  of  said  county  of 
commanding  him  to  satisfy  the  same  out  of  the  personal  property 
of  said  \adimnistrators\  and  if  sufficient  personal  property  could 

*  It  Is  necessary  to  show  the  return  docketing  of  the  decree  which  is  a 
of  an  execution  bj  the  sheriff;  and,  prerequisite  to  the  issuance  of  the 
therefore,  it  seenu  proper  to  aver  the  execution. 
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not  be  found,  then  ont  of  the  real  property  belonging  to  them  in 
said  conntj  at  the  time  of  said  docketing  of  said  transcript ;  that 
said  slierifi  has  returned  said  execution  wliolly  unsatisfied  [or^  col- 
lected dollars  upon  said  execution  and  returned  the  same 
unsatisfied  as  to  the  sum  of  dollars]. 

YI.  That  at  all  times  aforesaid  the  said  [admmiatratora]  were 
and  now  are  residents  of  said  county  of  .^ 

Whsbefobe  [eto.j  dememd  of  jxtdgmenf], 

808b  Agaiiurt  one  surety,  om  the  Bond  of  an  Bxecutor,  whoee  Xietters 

have  been  BevokecL* 

[Complaint  adapted  from  Hood  v.  Hay  ward,  124  N.  Y.  1; 
affg.  48  Hun,  830.]« 

I.  That  on  or  about  the  day  of  >  18    ,  A.  H.,  then 

being  a  resident  of  the  county  of  ,  in  the  State  of  , 

departed  this  life,  leaving  a  last  will  and  testament  in  the  words 
and  figures  following : 

[Here  insert  copy  of  the  wiU.'] 

H.  That  the  said  will  was  duly  admitted  to  probate  by  the  sur- 
rogeite  of  tlie  county  of  ,  on  the  day  of  , 

18  ,  and  letters  testamentary  thereon  were  afterwards,  and  on  or 
about  ,  duly  issued  by  said  surrogate  to  F.  H.,  and  to  tbe 

plaintiff,  M.  H.,  the  executor  and  executrix  named  in  said  will, 
wbo  duly  qualified  as  said  executor  and  executrix. 

HL  That  said  F.  H.  was  then  and  is  now  a  non-resident  of  this 
State,  and  that  previous  to  the  issuing  of  said  letters  to  tbe  said 
F.  H.,  he,  together  with  the  defendant  J.  N.  H.,  and  also  one 
D.  M.,  made  and  executed  a  certain  bond  or  obligation  in  the 
words  and  figures  following : 

[Set  out  copy  of  hondJ] 

lY.  That  said  bond,  after  being  duly  acknowledged,  was  there- 
upon filed  in  the  office  of  the  said  surrogate,  and  letters  testa- 

1  This  is  a  necessary  averment  under  **  successor"  of  the  removed  executor 

K.  T.  Code  Civ.  Pro.  §  2S07.  within  the  statute  (§  2608),  and  that  i 

*  N.  Y.  Code  Civ.  Pro.  gg  a60&-8.  an  action   on   the   bond    would   lie 

'Where  it  was  held  that  plaintiff,  as  without  the  return  of  an  ezecutioa 

sole  remaining    executor,    was    the  unsatisfied. 
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mentarj  were  thereafter  issaed  to  said  F.  H.,  parsnant  to  the  stat- 
ute in  such  case  made  and  provided. 

Y.  That  said  A.  H.  died  seized  and  possessed  of  a  large  real 
and  personal  estate,  amounting  in  value,  as  plaintiff  is  informed 
and  believes,  to  the  sum  of  dollars,  or  thereabouts. 

YI.  That  said  plaintiff  alleges  that  the  condition  of  the  said 
boDd,  on  or  about  the  month  of  ,  was  broken,  and  that  the 

penalty  therefor  became  thereupon  due  and  payable  according  to 
the  condition  and  tenor  thereof. 

YII.  That  the  said  F.  H.  did  not  faithfully  execute  the  trust 
reposed  in  him  as  such  executor,  and  did  not  obey  the  orders  of 
the  surrogate  of  county  touching  the   administration  of 

the  estate  committed  to  him,  and  said  defendant  J.  N.  H.,  on  or 
about  had  actual  notice  thereof. 

YIII.  That  the  said  F.  H.,  since  received  the  sum  of 

dollars  and  upwards  of  assets  of  the  said  estate,  which 
has  not  been  duly  and  properly  administered  by  him,  and  which 
has,  in  consequence  thereof,  been  lost  to  the  estate. 

IX.  That  in  or  about  the  month  of  the  said  F.  H.  pre- 
sented to  the  surrogate  of  county  and  filed  with  him  an 
account  of  the  proceedings  of  the  executor  and  executrix  of  the 
said  estate,  and  a  statement  of  their  accounts ;  that  in  and  by 
said  accounts  it  appeared  that  the  property  of  the  said  estate 
then  remaining  consisted  principally  of  certain  moneys,  amount- 
ing to  the  snm  of  dollars  or  thereabouts,  then  invested 
upon  bond  and  mortgage. 

X.  That  thereafter,  on  the  day  of  ,  18  ,  an  order 
or  decree  was  made  by  said  surrogate,  whereby  it  was  ordered  that 
the  said  executor  should  invest,  pursuant  to  the  powers  and  declsr 
rations  in  the  said  will,  the  sum  of                dollars. 

XI.  That  the  said  sum  represented  principally  the  amounts 
secured  to  be  paid  by  the  aforesaid  bonds  and  mortgages ;  that 
the  said  bonds  and  mortgages,  amounting  in  the  aggregate  to  the 
sum  of  dollars,  were  afterwards  collected  and  realized  by 
said  F.  H. 

XII.  That  said  F.  H.  neglected  and  refused  to  comply  with  the 
aforesaid  order  and  decree  of  said  surrogate,  and  did  not  invest 
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the  moneys  of  said  estate  so  received,  as  thereby  directed,  and  as 
directed  by  said  will;  that  upon  collecting  and  realizing  said 
assets  it  became  his  duty,  imposed  upon  him  by  said  order  and 
decree  and  said  will,  to  invest  the  same  upon  bond  and  inortgage, 
and  keep  the  same  invested  upon  bond  and  mortgage  on  property 
situate  in  this  State,  which  he  failed  and  neglected  to  do. 

XIII.  That  since  the  said  ,  large  sums  of  money 
belonging  to  said  estate  have  beem  misapplied  by  said  F.  H.  and 
invested  in  property  not  authorized  by  law  or  said  will  and  that 
large  sums  of  money  of  said  estate  have  been  lost  and  wasted 
by  said  F.  H. 

XIV.  That  in  or  about  the  year  ,  without  the  knowledge 
or  oonsent  of  this  plaintiff,  the  said  H.  invested  part  of  the  assets 
of  said  estate,  to  wit,  the  sum  of  dollars,  in  the  purchase 
of  certain  real  estate  situate  in  ,  which  was  subject  to  a 
mortgage  to  secure  the  payment  of  the  sum  of  dollars. 

XY.  That  some  time  in  the  year  the  said  premises  were 

sold  under  foreclosure  of  said  mortgage  and  did  not  realize  suffi- 
cient to  pay  said  mortgage  and  interest,  whereby  and  in  conse- 
quence the  moneys  of  said  estate  so  invested  therein  as  aforesaid 
were  lost  to  said  estate. 

XYI.  And  the  plaintiff  further  alleges  on  information  and 
belief  that  in  or  about  the  month  of  ,  a  certain  proceed- 

ing was  brought  by  B.  H.,  one  of  the  persons  interested  in  said 
estate,  in  the  said  Surrogate's  Court  of  county  against  the 

said  F.  H.  for  a  revocation  of  letters  testamentary  issued  to  him 
by  the  surrogate  of  said  county,  as  an  executor  under  the  will  of 
A.  H.,  deceased ;  that  in  and  by  the  petition  of  the  said  B.  H. 
various  acts  of  misconduct  were  alleged  to  have  been  committed 
by  said  F.  H.,  being  substantially  the  same  acts  of  misconduct 
above  set  forth. 

XVII.  That  a  citation  was  duly  issued  by  said  surrogate  requir- 
ing said  F.  H.  to  show  cause  at  at  the  Surrogate's  Court 
on  ,  why  the  letters  testamentary  theretofore  issued  to 
liim  by  said  surrogate  as  executor  of  the  said  will  should  not  be 
revoked,  and  that  the  said  F.  H.  appeared  upon  the  return  of 
said  citation  and  filed  his  answer  to  said  ])etition. 

XVIII.  That  thereafter  and  after  hearing  the  allegations  and 
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proofs  of  the  respective  parties,  the  said  surrogate  found  and 
decided  that  the  said  F.  H.  had  since  realized  and  col- 

lected certain  assets  and  property  of  said  estate  amounting  to 
dollars ;  that  since  the  said  ,  large  sums  of  money 

belonging  to  said  estate  have  been  misapplied  by  said  F.  H.  in 
the  purchase  of  real  estate  situate  in  the  State  of  ,  con- 

trary to  the  express  provisions  of  said  will,  to  the  amount  of 
dollara,  which  by  reason  thereof  haye  been  lost  to  said 
estate ;  that  since  he  had  invested  large  sums  of  money 

of  the  estate  in  securities  and  property  not  authorized  by  law  or 
the  will  of  said  deceased ;  that  he  had  not  duly  and  properly 
administered  the  said  estate,  and  that  large  sums  of  money  belong- 
ing to  said  estate  had  not  been  properly  or  duly  realized  by  him ; 
that  he  had  not  faithfully  performed  the  duties  of  the  trust  com- 
mitted to  his  care ;  that  large  sums  of  money  of  said  estate  had 
been  lost  and  wasted  by  him,  and  that  in  consequence  of  the  acts 
aforesaid  the  said  estate  had  suffered  loss  and  damage  in  the  sum 
of  dollars. 

XIX.  That  the  said  surrogate  thereupon  made  his  order  or 
decree,  which  bears  date  ,  wherein  it  was  decreed  that 
the  letters  testamentary  theretofore  issued  to  said  F.  H.  by  the 
surrogate  of  county  and  bearing  date  ,  were 
thereby  revoked. 

XX.  That  thereafter  and  in  the  month  of  ,  the  plain- 
tiff herein  presented  a  petition  to  the  said  surrogate  which,  among 
other  things,  alleged  the  making  of  the  last-mentioned  decree ; 
that  she  was  the  remaining  executrix  of  said  will ;  that  said  F. 
H.  had,  since  the  ,  received  and  collected  certain  assets 
of  the  said  estate  amounting  to  the  sum  of  dollars  or 
thereabouts,  and  praying  among  other  things  that  said  H.  account 
for  and  pay  over  to  and  deliver  to  said  plaintiff  all  moneys  and 
property  of  said  estate,  and  that  he  be  cited  to  show  canse  why 
he  should  not  render  and  settle  his  account ;  that  a  citation  was 
thereupon  issued  to  said  H.  accordingly,  and  he  appeared  and 
filed  his  objections  to  said  petition  ;  that  certain  proceedings  were 
duly  had  thereupon,  and  said  II.  presented  and  filed  with  said 
surrogate  an  account  of  his  proceedings  and  his  disposition  of  the 
assef s  of  the  said  estate ;  that  thereafter  the  said  surrogate  made 
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his  oertain  order  or  decree  wherebj  it  appears,  among  other 
things,    that    certain   pajjnents  and   charges    and  investments 
[including  the  said  payment  or  investment  of  the  snm  of 
dollars  on  the  purchase  of  premises  in  the  city  of  ,  above 

alleged]  were  disallowed  by  said  surrogate,  which  charges 
amonnted  in  all  to  the  sum  of  dollars,  which  sum  the  said 

H.,  by  decree  aforesaid,  was  directed  to  pay  to  this  plaintiff,  but 
which  the  said  H.  has  failed  and  refused  to  do  after  being  duly 
demanded  before  the  commencement  of  this  action,  and  that  said 
H.  is  insolvent. 

XXI.  That  no  successor  haa  been  appointed  in  the  place  and 
stead  of  the  said  F.  H.,  and  that  this  plaintiff  is  now  the  sole 
remaining  executor  of  the  estate  of  A.  H.,  deceased. 

XXII.  That  by  the  aforesaid  acts  of  misconduct  done  and  com- 
mitted by  said  H.,  the  said  estate  has  been  seriously  aggrieved 
and  injured  and  has  suffered  damage  thereby  in  the  sum  of 
dollars ;  that  plaintiff  has  been  aggrieved  by  the  acts  of  miscon- 
duct committed  by  the  said  H. 

XXIII.  That  pursuant  to  the  statute  in  such  case  made  and 
provided,  the  said  surrogate  of  county,  on  the  applica- 
tion of  this  plaintiff,   made  his  order  or  decree  bearing  date 

,  whereby  he  granted  leave  to  this  plaintiff  to  bring 
an  action  on  the  bond  above  mentioned,  and  which  said  order  was 
duly  filed  and  entered  in  the  oflSce  of  the  said  surrogate. 

XXIV.  That  this  action  is  prosecuted  by  this  plaintiff  as  the 
executrix  of  the  will  of  the  said  A.  H.,  deceased,  as  well  as  in  her 
own  behalf  and  in  behalf  of  all  persons  interested  or  claiming  to 
be  interested  in  said  estate,  pursuant  to  the  statute  in  such  case 
made  and  provided. 

XXV.  That  D.  M.,  named  in  said  bond,  has  been  released 
from  any  liability  on  said  bond  to  the  extent  of  one-half  the 
penalty  thereof,  to  wit,  the  sum  of  dollars,  saving  and 
roserving,  however,  and  excepting  all  cause  or  causes  of  action 
against  the  other  parties  thereto  and  any  and  all  liability 
thereunder.^ 

'  It  WM  held  that  this  release  did  not  operate  to  discharge  the  defendant  surety. 
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Whebefobk,  the  plaintiff  prajs  judgment  for  the  damages  sna- 
tained  by  said  estate,  as  aforesaid,  to  wit,  the  snm  of 
dollars,  and  for  payment  of  one-half  of  the  penalty  of  said  bond, 
amounting  to  dollars,  or  for  such  other  relief  as  may  be 

proper,  besides  the  costs  of  this  action. 

829.  Complaint  by  Beoeiver  on  Bond  Given  by  his  Predecenor.' 

I.  That  in  an  action  then  pending  in  the  court  of  ,  for 
the  county  of  ,  wherein  one  C.  B.  R.  was  plaintiff,  and  F. 
A.  D.  was  defendant,  an  order  was  duly  made  by  said  court,  on 
or  about  the  day  of  ,  18  ,  appointing  the  said  C.  B. 
R.  receiver  of  all  the  debts,  property  and  equitable  interests, 
rights  and  things  in  action,  of  the  late  firm  of  D.  &  R.,  composed 
of  said  D.  and  said  R.,  and  that  said  R.  thereupon  entered  upon 
the  discharge  of  said  trust. 

II.  That  thereafter,  by  an  order  duly  made  by  said  court  in  said 
action,  on  the  day  of  ,  18  ,  the  said  C.  B.  R.  was 
directed  to  file  with  the  clerk  of  said  court  a  bond  in  the  sum  of 

dollars,  with  two  sufiicient  sureties  to  be  approved  by  one 
of  the  judges  of  said  court,  conditioned  for  the  faithful  dischai^ 
by  said  R.  of  the  duties  of  his  trust,  as  receiver,  as  aforesaid. 

III.  That  pursuant  to  the  order  last  aforesaid,  the  defendant 
C.  McG.,  said  R.,  and  one  H.  H.  O.  who  is  now  dead,  executed 
their  certain  bond  under  their  respective  hands  and  seals,  bearing 
date  the  day  of  >  18  ,  and  on  the  same  day  caused 
the  same  to  be  duly  filed  in  the  oflSce  of  the  clerk  of  said  court 
after  having  been  duly  approved  by  one  of  the  judges  thereof. 
That  in  and  by  said  bond  said  defendant  and  said  R.  and  6. 
bound  themselves,  their  heirs,  executors  and  administrators  jointly 
and  severally  unto  the  people  of  the  State  of  ,  in  the  sum 
of  dollars,  the  condition  of  which  bond  was  that  if  the  said 
C.  B.  R.  should  thenceforth  faithfully  discharge  the  duties  of  his 

I  From  Thompson  r.  MacGregor,  9  surety  was  not  liable  merely  on  proof  of 

Abb.  N.  C.  (N.  Y.)  138»  where,  how-  disobedience  to  an  order  made  without 

ever,  it  was  held  that  as  the  terms  of  notice  to  the  surety;  but  there  must 

the  bond  were  for  fidelity  subsequent  be  proof  competent  against  the  surety 

to  its  date,  and  did  not  expressly  bind  of  unfaithfulness  after  the  date  of  the 

for  obedience  to  orders  of  the  court,  the  bond. 
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said  trast,  as  sach  receiver,  in  said  action,  then  said  bond  should 
be  void,  otherwise  it  should  be  in  full  force  and  effect. 

lY.  That  in  and  by  a  certain  order  duly  made  in  said  action  on 
or  about  the  day  of  »  18    ,  said  K.  was  removed  from 

his  position  as  said  receiver,  and  ordered  to  pass  his  accounts,  and 
this  plaintifE  was  duly  appointed  in  his  place  and  stead  as  receiver 
of  all  the  partnership  property  and  effects  of  the  said  iirm  of  D. 
&  R.,  with  the  powers  usually  vested  in  receivers  in  such  cases  on 
filing  the  bond  required  by  said  order,  duly  approved  by  one  of 
the  judges  of  said  court.    That  on  or  about  the        day  of  , 

18  ,  this  plaintiff  duly  filed  the  bond  required  by  said  order, 
duly  approved  by  one  of  the  judges  of  said  court,  and  duly  qual- 
ified as  such  receiver  and  continues  to  be  and  act  as  such. 

Y.  That  on  an  accounting  by  said  K.  of  his  proceedings  as  said 
receiver,  pursuant  to  the  order  last  aforesaid,  an  order  was  on  or 
about  duly  made  by  said  court  in  said  action,  adjudging 

that  there  was  a  balance  then  in  the  hands  of  him,  said  B.,  of  the 
trost  funds  that  he  had  received  as  said  receiver  of  the  said  late 
firm  of  D.  &  R.  of  dollars,  with  interest  thereon,  from        , 

and  directing  said  R.  to  forthwith  pay  said  sum  to  this  plaintiff, 
as  receiver  as  aforesaid*     That  on  the        day  of  »  18     ,  this 

plaintiff  duly  demanded  of  said  R.  payment  of  said  sum,  and  that 
said  R.  has  neglected  and  refused  to  pay  the  same  or  any  part 
thereof.  And  that  as  this  plaintiff  is  informed  and  believes, 
thereafter  and  prior  to  the  commencement  of  this  action,  the 
defendant  herein  has  also  refused  to  pay  the  same  or  any  part 
thereof ;  that  the  said  sum  remains  wholly  unpaid. 

YI.  That  an  order  was  duly  made  in  said  action  on  or  about 
the        day  of  »  18    ,  authorizing  and  directing  this  plaintiff 

to  commence,  continue  and  perfect  this  action  on  the  said  bond  of 
said  defendant  herein  for  the  recovery  of  said  sum  of 
dollars. 

Whsrkfobb  [eto.y  demand  qfjudgmenf]. 
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dSO.  AMignment  of  Breach  of  the  Bond  of  a  Oounty  Treasurer,  m 

Action  hy  Supervieore.^ 

That  said  M.  N.  [treasurer],  between  the        day  of         ,  and 
the        day  of  ,  received  various  sums  of  money  as  sncli 

treasurer,  amounting  to  about  the  sum  of  dollars  [being  a 

part  of  the  tax  raised  in  his  county  for  the  year  ],  and  that  he 
fraudulently,  and  in  breach  of  his  trust,  converted  and  appropri- 
ated to  his  own  use  said  sum. 

For  a  further  breacli  the  plaintiffs  allege  that  said  treasurer,  on 
or  about  the        day  of  ,  accounted  with  the  plaintifib  con- 

cerning moneys  [raised  in  said  county  for  def rayhig  the  public 
and  necessary  charges  thereof]  which  had  theretofore  come  to  his 
hands  as  such  treasurer,  and  oh  such  accounting  was  found  to 
have  and  did  have  in  his  hands,  as  treasurer  aforesaid,  the  sum  of 
dollars,  which  was  payable  forthwith  to  plaintiffs. 

That  on  or  about  the        day  of  ,  plaintiffs  demanded  of 

said  M.  N.  that  he  pay  said  sums  to  them,  but  he  refused  so  to  do, 
and  no  part  thereof  has  been  paid. 


881.  Asaignment  of  Breach  in  a  SherifTs  Bond,  I6r  Nes^lect  to  Levy. 

That  on  or  abont  the  day  of  ,  in  an  action  brought 

by  him  against  one  M.  N.,  plaintiff*  recovered  judgment,  duly 

given  by  the  court  of  ,  against  said  M.  N.,  for  the  sum  of 

dollars  [which  judgment  was  on,  etc.,  duly  docketed  in  the 

office  of  the  clerk  of  the  county  of,  etc.']. 

That  on  or  about  the  day  of  ,  an  execution  in 

favor  of  the  plaintiff  against  the  property  of  said  M.  N.  was  duly 
issued  on  said  judgment,  and  delivered  to  the  said  sheriff,  of 
which  the  following  is  a  copy :  [or,  state  its  effect]. 

*  Where  a  county  treasurer  has  em-  sites  in  action  by  individual  on  a  like 
bezzled  and  converted  money  of  the  bond. 

county,  it  is  not  necessary  for  the  *  The  action  is  brought  in  the  name 
supervisors  to  make  a  request  or  de-  of  the  person  injured  by  the  default. 
mand  before  a  suit  on  his  bond,  and  may  be  maintained  as  if  such  per- 
Supervisors  of  Allegany  «.  Van  son  were  the  obligee  named  in  the 
Campcn,  8  Wend.  (N.  Y.)  48.  See  bond.  N.  T.  Code  Civ.  Pro.  §  1881. 
Code  Civ.  Pro.  (§  1887),  as  to  requi- 
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That  said  shmff  did  not  exeeate  eaid  process^  but  although 
there  was  then  withiu  said  county  real  and  personal  prop- 

erty belonging  to  said  M.  N.,^  upon  which  he  might  have  levied 
sad  from  and  out  of  which  he  could  have  satisfied  said  judgment 
[and  of  which  he  had  notice^^  he  neglected  and  refused  so  to  do 
and  returned  said  execution  wholly  unsatisfied,  whereby  plaintiff 
lost  his  said  debt. 

That  on  or  about  the        day  of  ,  18    ,  by  an  order  duly 

made  and  entered  in  this  court,'  permission  was  granted  to  this 
plaintiff  to  maintain  an  action  on  the  aforesaid  bond. 

332.    Tha  Same,  for  Neglect  to  Sell  after  Levy.  ^ 

[AUege  judgment  and  executiony  as  im,  preceding  form,'] 

That  the  said  sheriff  by  virtue  thereof,  on  or  about  the 
day  of  ,  levied  on  the  goods  of  said  M.  N.,  of  the  value  of 

dollars ;  but  he  neglected  to  advertise  and  sell  the  goods 
flo  levied  on  by  him  as  aforesaid,  and  no  part  of  the  moneys 
directed  to  be  collected  on  the  plaintiff's  said  execution  has  been 
received  by  the  plaintiff. 

[LBome  to  we  as  in  preceding  farm.'] 

333.  The  Samei  for  Neglect  to  Retuzn. 

[AUege  jvdgm^ent  and  execution^  as  in  Form  831,  continuing :] 
who,  by  virtue  thereof,  on  or  about  the  day  of  , 

leiued  on  the  goods  of  said  M.  N.,  of  the  value  of  dollars ; 

but,  although  more  than  sixty  days  elapsed  after  its  delivery  to 
him  and  before  this  action,  wholly  neglected  and  failed  to  make 


*  In  an  action  against  sureties  in  a  tisual,  seems  unnecessary.    Tomlinson 

ooQBtable's  bond,  an  allegation  that  the  «.  Rowe,  Hill  &  D.  Bupp.  (N.  Y.)  410. 

constable  did  not  levy  the  amount,  nor  '  The  action  must  be  brought  in  the 

take  the  body,  is  not  sufficient  without  court  granting  the  leave.    N.  Y.  Code 

aaj  averment  that  the  defendant  had  Civ.  Pro.  §  1881. 

property  which  might  have  been  lev-  *  This  form  is  supported  by  People 

ied  apon,  or  that  his  body  could  have  «.  Ten  Eyck.  18  Wend.  (N.  Y.)  448. 

been  found.      Lawton  «.  Erwin,    0  It  is  appropriate  where  the  writ  was 

Weod.  (N.  Y.)  288.  delivered  to  a  deputy,  as  weU  as  where 

*  The  allegation  of  notice,  though  it  was  delivered  to  the  sheriff. 
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return  of  said  execution,  and  no  part  of  the  moneys  directed  to 
be  collected  thereby  has  been  received  by  the  plaintiff. 

\_Ze(we  to  site  as  in  Form  331.] 

884.   Allegation  of  Judgment  for  Baxnages  and  CoBts  against  the 

Sheriit 

That  thereafter,  and  on  and  about  the  day  of  ,  in 

an  action  brought  by  the  plaintiff  in  the  Courts  he 

recovered  a  judgment  duly  given  against  the  said  sheriff  for  the 
sum  of  dollars  for  the  damages  which  the  plaintiff  had  sus- 

tained by  the  neglect  of  the  sheriff  to  execute  [or,  return]  said 
process  and  dollars  costs  of  his  said  action,  and  no  part 

thereof  has  been  paid  to  the  plaintiff. 

II.  Undertakings.^ 

880.  Short  Form,  where  the  Undertaking  Becites  the  Facts.' 

I.  That  on  or  about  the  day  of  5  IS  ?  the  defend- 
ants made  an  undertaking,  a  copy  of  which  is  hereto  annexed, 
marked  ^'  A  "  and  made  a  part  of  this  complaint. 

II.  That  thereafter,  and  on  or  about  ,  judgment  was 
recovered  in  the  action  therein  mentioned  [which  was  duly  given 
by,  etcl\  against  the  plaintiff  \or^  defendant]  therein,  for  the  sum 
of  \or  otherwise^  according  to  the  case]y  no  part  whereof 
has  been  paid. 

III.  [  Where  isaiux/nce  and  return  of  execution  is  necessary^  U 
inay  he  aUeged  thus  ;]  That  on  or  about  the  day  of 

'  Where  it  appears  that  the  instru-  not  aver  that  it  was  taken  in  pursu- 
ment  was  given  in  pursuance  of  a  ance  of  the  statute.  It  is  enough  that 
stHtute  requirement,  in  a  form  pre-  the  instrument  set  forth  is  in  accord- 
scribed  thereby,  and  in  a  case  within  ance  with  the  statute.  Shaw  c .  Tobias, 
the  statute,  those  facts  constitute  a  8  N.  Y.  188. 

sufficient  consideration  to  support  it,       '  This  form  is  supported  by  Morange 

though  it  be  without   seal,  and  no  v.  Mudge,  6  Abb.  Pr.  (N.  Y.)  2^. 

further  averment  of  consideration  is  The  liability  is  several  as  well  as  joint, 

necessary.    Slack  d.  Heath,  4  E.  D.  unless  expressed  to  be  only  joint,  and 

Smith  (N.  Y.),  95;  1  Abb.  Pr.  881.  the    plaintiff   may  sue  one  or  both 

A  declaration  upon  a  statutory  se-  sureties, 
curity  —  e,  g.,  s,  replevin  bond  —  need 
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[a  transcript  of  said  judgment  was  duly  filed  in  the  office  of  the 
clerk  of  the  county  of  ;  and  on  the  same  day],  an  execu- 

tion thereon  against  the  property  of  was  duly  issued  to  the 

sheriff  of  said  county,  which  has  been  duly  returned  wholly  unsat- 
isfied [oTy  unsatisfied  as  to  tlie  sum  of,  etc.']. 

IV.  \_If  demand  is  necessary  hy  the  terms  of  the  wndertahmg^ 
—  or  if  notice  must  be  served  on  appello/nfs  attorney  and  the 
defendants  J  under  N.  Y.  Code  Civ.  Pro.  %  1309  —  a/oer  it  as  in 
the  following  forms^ 

Whesefobb  \etc.y  demand  of  judgment], 

336.  For  Security  for  CkMts. 

I.  That  heretofore  one  M.  N.  commenced  an  action  in  this 
court  [or J  in  the  Court],  against  tlie  plaintiff,  wherein  such 
proceedings   were  had,   that,   on  or  about  the  day  of 

,  the  defendants  made  and  caused  to  be  duly  filed 
with  the  clerk  of  said  court,  an  undertaking  whereby  they  jointly 
and  severally  undertook  that  they  would  pay,  upon  demand,  to 
plaintiff  [the  jiefendant  in  said  action]  all  costs  that  might  be 
awarded  to  him  in  said  action  not  exceeding  the  snm  of 
dollars. 

II.  That  such  proceedings  were  thereafter  had  in  said  action, 
as  that  this  plaintiff,  on  or  about  the  day  of  >  1^*  > 
recovered  judgment  therein  against  the  said  M.  N.  for  dollars 
costs. 

III.  That  on  or  about  the  day  of  ,  18  ,  plaintiff 
duly  demanded  payment  of  the  said  sum  of  dollars  from  the 
defendants,  but  no  part  tliereof  nor  of  said  judgment  has  been 
paid. 

Wherefobe  [etc.j  demand  of  judgment]. 

887.  For  GoBts  of  Appeal  to  Court  of  Api>eals.' 

I.  That  on  or  about  the  day  of  >  18     ,  judgment 

was  duly  given  at  the  Appellate  Division  of  the  Supreme  Court  for 
the  department  in  favor  of   the  above-named   plaintiffs 

■ 

*  Such  an  undertaking  is  necessary  Court  of  Appeals.  N.  T.  Code  Civ. 
in  order  to  perfect  the  appeal  to  the   Pro.  §  1826. 
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against  one  M.  K.  [briefly  aXUge  its  ehofracter^  as,  affirming  & 
judgment  theretofore  given  in  favor  of  plain tiffii  and  against 
said  M.  N".,  at  Trial  Term  of  said  Supreme  Court,  for  the  sum 
of  dollars] ;   that  on  or  about  the  day  of  , 

18  ,  the  said  M.  N.  appealed  to  the  Court  of  Appeals  from  the 
said  judgment 

II.  That  upon  said  appeal  the  defendants  duly  made  and  filed 
with  the  clerk  of  said  Supreme  Court*  their  written  undertaking, 
of  which  the  following  is  a  copy :  [copy  undertaking].  [Or, 
plead  its  substanoe^  as,  whereby  they  jointly  and  severally  under- 
took that  said  M.  N.  would  pay  all  costs  and  damages  which  might 
be  awarded  against  him  on  the  said  appeal  not  exceeding  five 
hundred  dollars.] 

III.  That  by  an  order  of  the  said  Court  of  Appeals,  duly  made 
on  or  about  the  day  of  ?  18  ,  the  judgment  appealed 
from  was  in  all  respects  affirmed,^  and  the  sum  of  dollars, 
costs  and  damages  on  the  appeal,  was  awarded  against  the  appel- 
lant, but  that  no  part  of  the  same  has  been  paid.' 

lY.  That  more  than  ten  days  before  the  commencement  of  tliis 
action  plaintiff  served  upon  the  attorney  for  said  M.  N.  and  upon 
the  defendants  written  notice  of  the  entry  of  said  order  affirming 
said  judgment  appealed  from.^ 

>  It  Is  unnecessnrj  to  allege  that  the  not  prosecuted,  and  that  the  Judgment 

undertaking  was  approved.  N.  Y.  Code  appealed  from  was  not  paid,  and  that 

Oiy.  Pro.  §  1385;  Sutherland  v.  Phelps,  the  Judgment  was  affirmed ;  and  that 

22111.91.  Nor  that  it  was  accompanied  it  need  not  be  averred  that  the  order 

by  the  affidavits  of  the  sureties.    Gib-  dismissing  the  appeal  was  filed  in  the 

bona  V.  Berhard,  8  Bosw.  (N.  Y.)  685;  court  from  which  it  was  taken. 

Pevey  v.  Bleight,  1  Wend.  (N.  Y.)518.  '  In  an  action  on  an  undertaking 

*  An  order  merely   dismissing  the  given  on  appeal,  if  the  undertaking 

appeal  is  not  an  affirmance  of  the  Judg-  does  not  make  a  demand  necessary,  the 

ment.     Watson  v.  Husson,  1  Duer  (N.  issue  of  an  execution  need   not   be 

Y.).  242.    But  it  was  held  in  Suther-  averred.    Tissotv.  Darling,  9  Cal.  278. 

land  V.  Phelps,  22  III.  91,  that  a  dec-  *  Required  by  Code  av.  Pro.  §  1809, 

laration  upon  an  appeal  bond  is  suffl-  before  suing  upon  the  undertaking, 
dent,  wUch  avers  that  the  appeal  was 


f 
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888b  On  Api>eal,  to  Stay  Execution,  Meantime. 
[N.  T.  Code  Civ.  Pro.  §§  1327-32,  1341-43.] 

I.  [Allege  judgment  and  appeal^  as  in  preceding  form.'] 

II.  [Allege  the  undertaking  hy  copy  ;  orhy  effect^  a%  in  per- 
ceding form,j  specifying  the  character  of  the  obligation  thus: 
that  if  said  judgment  so  appealed  from,  or  any  part  thereof,  was 
affirmed,  or  the  appeal  was  dismissed,  said  M.  N.  would  pay  the 
sum  recovered  or  to  be  directed  paid  by  the  judgment,  or  the 
part  thereof  as  to  which  it  is  affirmed.]^ 

Ill  and  lY.  [Allege  ajlrmaricey  nanrpaym,ent  and  notice^  as  in 
preceding  formJ] 

Whesefoss  [etc.y  demand  of  judgm^eni]. 

880.  (hi  Undertaking  on  Appeal  froni  Decree  of  Surrogate. 

[Sustained  in  Hildreth  v.  Lerche,  23  Abb.  K  C.  (K  Y.)  428.]' 

I.  That  heretofore  and  on  the  day  of  ,  18    ,  a 

decree  or  judgment  was  duly  given  aixd  entered  in  the  Surrogate's 
Court  of  county,  admitting  to  probate  as  a  valid  will  of 

real  and  personal  property  the  certain  paper  dated  , 

propounded  by  these  plaintiffs  as  the  last  will  and  testament  of 
J.  G.  B.,  late  of  the  city  of  ,  deceased,  whereby  the 

objections  interposed  by  the  widow  and  contestant,  £.  B.,  were 
in  an  things  overruled. 

That  thereafter  the  said  contestant,  £.  B.,  on  or  about  , 

appealed    to   the  General  Term   [Appellate  Division]   of  the 

*  In  an  action  npon  an  appeal  bond  *  Hdd,  that  N.  Y.  Code  Civ.  Pro. 

/^veo  by  an  administrator,  conditioned  §1809,    requiring    notice    of     entry 

that  he  would  prosecute  his  appeal  of   Judgment   of   afflrmancv   to    ap- 

with  effect  and  pay  in  due  cooise  of  pellant'a   attorneys  and   sureties  ten 

administration     whatever    Judgment  days  before  commencing  an  action  on 

might  be  rendered  against  him  as  such  the  undertaking,  did  nbt  apply  toap- 

administiator,    a  complaint    is    bad  peals  from  orders  or  decrees  of  the 

against  demurrer  wliich  fails  to  aver  surrogate,  and  that  a  demurrer  to  the 

that  in  the  due  course  of  administra-  sufficiency  of  the  complaint  was  frivo- 

tkm  there  were  assets  sufficient  to  pay  lous. 
mUL  jndgmant.    P6wer  «.  Smoot,  00 
111.  App.  58. 
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Supreme  Court,  department,  from  the  aforesaid  decree 

of  probate. 

II.  That  upon  the  said  appeal  the  defendants  herein  duly  made, 
executed  and  filed  with  the  clerk  of  the  court,  for  the  use  of  these 
plaintiffs  as  the  persons  aggrieved,  their  written  undertaking, 
pursuant  to  sections  2577  and  2581  of  the  Code  of  Civil  Proced- 
ure, and  in  conformity  therewith,  a  copy  of  which  undertaking 
is  hereto  annexed  as  a  part  of  this  complaint  and  marked 
"  Exhibit  A." 

III.  Tnat  subsequently,  by  an  order  of  said  appellate  court, 
made  on  the  day  of  ?  IS  >  ^i<l  decree  appealed  from 
was  in  all  things  affirmed,  with  costs,  to  these  plaintiffs  as 
the  respondents,  and  against  the  said  appellent,  E.  B.,  amounting, 
as  taxed,  to  the  sum  of  dollars ;  and  thereupon  a  judgment 
of  affirmance  accordingly  and  for  the  aforesaid  costs  in  favor  of  these 
plaintiffs  and  respondents,  and  against  said  E.  B.  as  isippellanta, 
was  duly  perfected  on  tl^  day  of  >  18  ,  wherein  and 
whereby  it  was  adjudged,  among  other  things,  that  these  plain- 
tiffs, as  the  respondents  therein  named,  recover  the  aforesaid  costs 
of  and  from  the  said  contestant,  E.  B.,  as  the  appellant  therein. 

lY.  That  no  part  of  said  costs  in  the  sum  of  dollars,  thas 

awarded  to  and  for  which  judgment  was  entered  in  favor  of  these 
plaintiffs  as  aforesaid  had  ever  been  paid. 

V.  That  heretofore  and  by  an  order  duly  made  and  entered  by 
the  surrogate  of  New  York  county,  of  date  ,  these  plaiu- 

tiffs,  as  the  persons  aggrieved  by  the  taking  of  the  aforesaid 
appeal,  were  authorized  to  bring  an  action  on  the  aforesaid  under- 
taking given  by' the  defendants  herein  against  them  and  each  of 
them  as  the  sureties  executing  the  said  undertaking.^ 

Wherefore  [etc.^  demand  ofJvdffine7it']. 

340.  For  Ck>8t8  and  Damages  on  an  Attachment. 

I.  That  heretofore  an  action  was  conmienced  in  this  court  [or, 
the  Court]  by  one  Y.  Z.  against  this  plaintiff,  wherein  the 

said  Y.  Z.   made  application  to  one  of  the  justices  of  the  said 

*  A  substantially  similar  averment  Ringle  «.  WaUis  Iron  Works,  16  Miac 
was  sustained   against    demurrer  in  (N.  Y.)  167. 


Offioial  B0ND6  AND  Undebtakings.  381 

oonrt  for  a  warrant  of  attachment  against  the  property  of  this 
plaintiff,  wherenpon  the  defendant  then  and  there  [oVy  on  or  aboat 
the  day  of  ,  18    ,]  executed  and  filed  with  the  clerk 

of  said  conrt  pursuant  to  section  640  of  the  Code  of  Civil  Pro- 
cedure, a  written  undertaking,  of  which  the  following  is  a  copy : 
[copy  of  the  undertaking^ —  or  set  forth  the  svbatance  of  the  Mir- 
ffatiorij  as  thics :  whereby  they  jointly  and  severally  undertook 
that  if  the  plaintiff  (defendant  in  said  action)  recovered  judgment 
therein,  or  if  said  warrant  of  attachment  was  vacated,  said  Y.  Z. 
would  pay  all  costs  which  might  be  awarded  this  plaintiff,  and  all 
damages  which  this  plaintiff  might  sustain  by  reason  of  the  said 
attachment,  not  exceeding  the  sum  of  dollars]. 

II.  That  pui-suant  to  said  application  and  undertaking,  Hon. 
J.  K.,  one  of  the  justices  of  said  court  issued  a  warrant  of  attach- 
ment directed  to  the  sheriff  of  the  county  of  ,  whereby  the 
said  sheriff  was  required  to  attach  and  safely  keep  sufficient  prop- 
erty of  this  plaintiff  to  satisfy  the  alleged  demand  of  the  said 
Y.  Z.  in  said  action,  to  wit,  the  sum  of  dollars,  together  with 
costs  and  expenses. 

III.  lAUege  damage  suffered,  as"]  That  at  the  time  of  the  issu- 
ing of  said  attachment,  this  plaintiff  [was  engaged  as  a  merchant 
in  selling  dry  goods  at  wholesale  and  retail,  at  No.  street,  in 
the  city  of  ,  in  said  county].  That  the  sheriff  of  said  county, 
pursuant  to  said  warrant  of  attachment,  entered  said  store  and 
removed  the  property  of  this  plaintiff,  and  kept  this  plaintiff  out  of 
possession  of  the  same  for  the  space  of  over  months ;  that 
thereby  the  business  of  the  plaintiff  was  utterly  broken  up,  and 
tlie  goods  of  the  plaintiff  became  unmarketable  and  useless,  and 
this  plaintiff's  credit  was  greatly  injured,  to  his  damage 
dollars. 

lY.  That  such  proceedings  were  had  in  the  suit  aforesaid,  that 
this  plaintiff  on  or  about  the  day  of  9  18    ,  recovered 

judgment  therein,  which  was  duly  given  by  said  court  against  the 
said  Y.  Z.,  plaintiff  therein,  for  the  sum  of  dollars  costs, 

which  has  not  been  paid. 

[Or,  that  on  or  about  the  day  of  ,  18  ,  an  order  was 
duly  made  and  entered  in  said  action  vacating  said  attachment.] 

V.  That  on  or  about  the  day  of  >  18    ,  plaintiff 
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notitied    defendant    of    the   rendition    of   said  judgment   aad 
demanded  payment  of  said  sum  of  dollars ;  but  that  no  part 

thereof  has  been  paid.^ 

Whebefoeb  [eto.f  demand  qfjudgmenf]. 

841.  On  an  Undertaking  to  Discharge  Attachment.* 
[Adapted  from  Cruyt  v.  Phillips,  7  Abb.  Pr.  (N.  Y.)  205.] 


> 


I.  That  heretofore,  and  on  or  about  the  day  of 
18  ,in  au  action  pending  in  the  Court,  wherein  this 
plaintiff  was  plaintiff  and  one  M.  N.  was  defendant,  a  warrant  of 
attachment  in  the  nsualform  was  duly  issued  and  granted  by  Hon. 
J.  K.,  a  justice  of  said  court,  directed  to  the  sheriff  of  the  county  of 

,  and  commanding  him  to  attach  and  safely  keep  so  much 
of  said  M.  N.'s  property  within  said  county  as  would  satisfy  plain- 
tiff's demand. 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  the  defendants,  for  the  purpose  of  procuring  the  discharge 
of  said  attachment,  as  by  statute  provided,  made  and  filed  their 
undertaking,  of  which  the  following  is  a  copy :  \j9et  forth  copy. 
Or,  whereby  they  jointly  and  severally  undertook  that  the  said 
M.  N.  would  pay,  on  demand  to  plaintiff,  the  amount  of  any 
judgment  which  might  be  recovered  in  said  action  against  said 
M.  N.,  not  exceeding  the  sum  of               dollars]. 

III.  That  said  attachment  was  thereupon  discharged,  and  there- 
after, and  on  or  about  the  day  of  »  I^  9  judgment 
was  duly  given  in  said  action  in  favor  of  plaintiff  and  against  said 
M.  N.  for  the  sum  of               dollars. 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  plaintiff  demanded  payment  of  said  judgment  from  said  M. 
N.,  but  that  no  part  thereof  has  been  paid. 

Whebefobe  [etc.,  demo/nd  of  judgrrien£\. 

'This  paragraph  is  usual,  though  testing  the  fact  of  non-residence  (47  H. 

perhaps  unnecessary.  T.  Super.  207),  irregularity  in  issuance 

2  Under  N.  Y.  Code  Civ.  Pro.  §§  687-  of  warrant  (1  Abb.  Pr.  N.  S.  421),  or 

S96.  truth  of  the  grounds  upon  which  it 

The  sureties  are  estopped  from  con-  issued.    S2  Barb.  (N.  Y.)  175. 
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MS.  On    sa   VndmrtaLkmg  I6r  Cotrts  and  Z^amages  on   Obtaining 

Order  for  an  Arrest. 

[Adapted  from  Eeck  v.  Gross,  6  Misc.  (N.  Y.)  438.] 

I.  That  heretofore  an  action  was  commenced  in  the 

Conrt  by  one  M.  N.  against  this  plaintiff,  wherein  the  said  M.  K. 
made  application  to  one  of  the  justices  of  said  coart  for  an  order 
of  arrest  against  this  plaintiff ;  that  thereupon  the  defendants,  on 
or  about  the  day  of  9  ^^    ?  executed  and  filed  with 

the  clerk  of  said  court,  pursuant  to  section  559  of  the  Code  of 
Civil  Procedure,  a  written  undertaking,  of  which  the  following  is 
a  copy  :  [copy  of  ike  ui^dertaking], 

II.  That  thereupon,  pursuant  to  said  application  and  undertak- 
ing, an  order  was  made  by  Hon.  J.  K.,  one  of  the  justices  of  said 
court  for  the  arrest  of  this  plaintiff. 

III.  That  this  plaintiff  was,  on  or  about  the  day  of         , 
18     ,  arrested  by  the  sheriff  of  the  county  of  ,  under  said 
order,  and  was  unjustly  detained  and   deprived  of  his  liberty 
thereunder  for  the  space  of                days,  to  his  damage 
dollars. 

lY.  That  such  proceedings  were  afterwards  had  in  said  action 
that  this  plaintiff,  on  or  about  the  day  of  18    ,  recov- 

ered judgment  therein,  which  was  duly  given  by  said  court 
against  the  defendant  therein,  said  M.  N.,  for  doUars,  costs, 

which  have  not  been  paid. 

V.  That  on  or  about  the  day  of  j  18    ,  plaintiff 

demanded  payment  of  said  judgment  and  damages  from  the  said 
M.  N.,  but  no  part  thereof  has  been  paid.^ 

Whbbkpobk  [^.,  demand  of  jvdgmen(\. 

^  An  allegation  of  demand  is  prolia-  remedy  against  the  party  procuring 

bly  not  essential.  the  arrest.    Eeck  «.  Gro^s,  6  Misc.  (N. 

The  party  arrested  can  resort,  in  the  Y.)  488;  d6  N.  Y.  Supp.  Ill;  58  K.  Y. 

first  instance,    to   an  action  on  the  8t.  Rep.  801. 
undertaking    withoat    pursuing   his 
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843.  On  Undertakinsr  to  Procure  DiBcharge  from.  Arrest. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  under 
an  order  of  arrest  theretofore  duly  granted  by  Hon.  J.  K.,  a 
judge  of  the  Court,  against  one  M.  fT.,  in  an  action  brought 
in  said  court  by  this  plaintiff,  against  the  said  M.  N.,  the  said  M. 
fT.  was  arrested  by  the  sheriff  of  the  county  of  ,  in  said 
connty. 

II.  That  on  or  about  the  day  of  »  18  ?  the  defendants, 
as  the  bail  of  said  M.  N.,  executed  a  written  undertaking,  pursn- 
ant  to  section  575  of  the  Code  of  Civil  Procedure,  of  which 
undertaking  a  copy  is  annexed,  marked  ^^  A,"  as  a  part  of  this 
complaint  [w,  and  thereby  jointly  and  severally  undertook,  in 
the  sum  of  dollars,  that  the  said  M.  N.  shonld  at  all  times 
render  himself  amenable  to  any  mandate  which  might  be  issued 
to  enforce  a  final  judgment  against  him  therein  —  or,  otherwise^ 
according  to  the  terms  of  the  undertaking]. 

III.  That  thereupon  the  said  M.  N.  was  discharged  from  said 
arrest. 

IV.  That  on  or  about  the  day  of  >  18  ,  judgment  in 
said  action  was  duly  given  by  said  court,  against  said  M.  N.,  and 
in  favor  of  the  plaintiff,  for  dollars,  which  has  not  been, 
paid. 

V.  That  on  or  about  the  day  of  >  18  ,  execution 
thereon  against  the  property  of  said  M.  N.  was  duly  issued  to  the 
sheriff  of  said          county  [the  county  wherein  he  was  originally 

*  Id  an  action  against  a  judgment  mentary  to  execution,  that  the  coart 

debtor  and  bis  sureties  upon  an  under-  issued  the  attachment  under  which  the 

taking  given  to  the  sheriff  for  the  ap-  instrument  sued  upon  was  executed, 

pearance  of  such  debtor  upon  the  re-  is  sufficient.     Kelly  c.  McCormick«    2 

turn  of  an  attachment  for  contempt  E.  D.  Smith  (N.  Y.),  508. 
issued  in  supplementary  proceedings.       In  declaring  on  a  bond  given  by  an 

it  is  not  necessary  to  allege  in  the  officer  to  be  relieved  from  arrest  on  the 

complaint  the  issuing  and  return  of  an  attachment,  conditioned  to  appear  at 

execution    unsatisfied,    nor   that   an  the  return  day,  and  abide  the  order  of 

order  had  been  made  for  the  attach-  the  court,  an  allegation  of  non-appear- 

ment.     The  averment  of  the  recovery  ance  is  sufficient.   Thomas  v.  Camerxm, 

of  the  Judgment,  and  that  such  pro-  17  Wend.  (N.T.)  59  ;    Hart «.  Seixaa. 

ceedings  were  thereu^n  had,  supple-  21  id.  40. 
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arrested]  and  the  same  was  returned  by  said  sheriflE  wholly 
unsatisfied  {or,  nosatisiied  except  as  to  the  sum  of  dollars]. 

YL  That  thereafter,  and  on  or  about  the  day  of  , 

18  J  an  execution  against  the  person  of  said  M.  "N.  was  duly 
issued  to  said  sheriff,  and  said  sheriff  made  return  more  than 
fifteen  days  thereafter,  to  wit,  on  or  about  the         day  of  , 

18    ,  that  said  M.  K.  could  not  be  found  within  his  said  county.^ 

YII.  That  by  reason  of  the  premises,  plaintiff  has  been  dam- 
aged dollars. 

Whebefobb  [etc.j  demand  of  jvdgmen{\. 
844.  On  Undertaking  to  Indemnify  Sheriif  for  Levy  under  Execution. 

« 

[Complaint  in  Conner  -w.  Beeves,  103  N.  Y.  527.]  * 

I.  That  from  and  including  the  day  of  »  ^^  9 
to  and  including  the  day  of  9  ^^  »  plaintiff  was 
sheriff  of  the  city  and  county  of  New  York. 

II.  That  the  defendants  in  this  action,  on  or  about  the 
day  of  9  18  ,  made,  executed  and  delivered  to  this  plaintiff,  as 
such  sheriff  as  aforesaid,  their  certain  bond  or  writing  obligatory, 
sealed  with  their  respective  seals,  the  date  whereof  was  the  day 
and  year  last  aforesaid,  wherein  and  whereby  they  bound  them- 
selves to  this  plaintiff,  as  sheriff  of  the  city  and  county  of  New 
York,  in  the  penal  sum  of  dollars,  lawful  money  of  the 
United  States,  to  be  paid  to  this  plaintiff,  or  to  his  executors, 
administrators  or  assigns,  for  which  payment,  well  and  truly  to 
be  made,  they  bound  themselves  and  their  and  each  of  their  heirs, 
executors  and  administrators  jointly  and  severally  firmly  by  the 
said  bond  or  writing  obligatory. 

That  the  said  bond  or  writing  obligatory,  so  as  aforesaid  made, 
executed  and  delivered,  was  subject  to  a  certain  condition  therein 
written,  whereby,  after  particularly  reciting  that  one  M.  N.  had 

>  The  allegations  set  forth  in  para-  the  averments  must  be  changed  to 

graphs  y  and  Yl  cover  an  arrest  under  conform  to  the  requirements  of  §  597. 

g  M9  of  the  K.  Y.  Code,  other  than  in  '  The  form  finds  further  support  in 

an  action  of  replevin.     Where  the  or-  Reilly  v.  Moffatt,  20  N.  Y.  Week).  Dig. 

der  has  be^n  granted  in  an  action  of  S91. 
replevin,  or  under  §  550  of  the  Code, 


336  Abbott's  Forms  of  Pleading. 

obtained  jadgment  in  the  Court  against  one  O.  P.  for 

the  snm  of  dollars,  whereupon  execution  had  been  issued, 

directed  and  delivered  to  this  plaintiff  as  sucli  sheriff,  command- 
ing him  that  of  the  goods  and  chattels  of  the  said  judgment 
debtor  he  should  cause  to  be  made  the  sum  aforesaid,  and  that 
certain  personal  property  that  appeared  to  belong  to  the  said 
judgment  debtor,  against  whom  said  execution  had  so  been  issued, 
was  claimed  bj  some  other  party  or  parties,  it  was  agreed  and  the 
condition  of  said  bond  or  writing  obligatory  was  such  that  if  the 
said  obligors  on  said  bond  [being  the  defendants  in  this  action] 
should  well  and  truly  save,  keep  and  bear  harmless  and  indemnify 
the  plaintiff  herein,  and  all  and  every  person  and  persons  aiding 
and  assisting  him  in  the  premises  of  and  from  all  harm,  let, 
trouble^  damage,  liability,  costs,  counsel  fees,  expenses,  suits, 
actions,  judgments,  attachments,  lines,  special  proceedings  and 
executions  that  should  or  might  at  any  time  arise,  come,  accrue 
or  happen  to  be  bronght  against  him  by  them,  or  any  of  them,  as 
well  as  for  the  levying  and  making  sale  under  and  by  virtue  of 
such  execution  of  all  or  any  such  personal  property  which  he  or 
they  should  or  might  judge  to  belong  to  the  said  judgment  debtor, 
as  well  as  on  entering  any  shop,  store,  building  or  other  premisee 
for  the  taking  of  any  such  personal  property,  or  for  or  by  reason 
of  the  defense  of  any  action  or  proceeding  which  might  be  bo 
brought  against  him,  them  or  any  of  them,  then  the  said  obliga- 
tion was  to  be  void,  else  to  remain  in  full  force  and  virtue. 

III.  That,  in  pursuance  of  the  request  of  the  defendant  in 
respect  of  said  execution,  under  said  indemnity,  this  plaintiff 
levied  upon  certain  personal  property  for  the  purpose  of  satisfy- 
ing, in  whole  or  in  part,  said  execution. 

[IV.  And  the  plaintiff,  for  assigning  breach  of  the  condition 
of  said  bond  or  writing  obligatory,  says  that  the  defendants  have 
not,  nor  has  either  of  them,  well  and  truly  saved,  kept,  borne 
harmless  and  indemnified  the  said  plaintiff  for  and  against  said 
actions,  judgments,  costs,  counsel  fees  and  expenses  which  arose, 
came,  accrued  and  happened  against  him  for  the  levying  and 
making  sale  under  and  by  virtue  of  such  execution  of  said  per- 
sonal property,  but  therein  have  wholly  made  default  and  have 
failed  in  that  respect  to  comply  with  the  condition  of  aaid  bond 
or  writing  obligatory.] 
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V.  And  plaintiff,  further  assigning  breach  of  the  condition  of 
said  bond  or  writing  obligatory,  avers  that  on  or  abont  the 
day  of  ,  18    ,  by  reason  of  the  said  levying  upon  and  tak- 

ing possession  of  said  personal  property,  one  G.  K.  commenced 
an  action  against  this  plaintiff  as  sheriff  as  aforesaid,  in  the 
Coort ;  that  such  proceedings  were  subsequently  had  in  said 
last-mentioned  action  that  afterwards,  and  on  or  aoout 
18  ,  by  the  consideration  and  judgment  of  said  court  in  said 
last-mentioned  action,  judgment  was  duly  rendered  in  favor  of 
said  G.  K.  for  the  sum  of  dollars  damages  and  costs. 

YI.  That  the  costs,  counsel  fees  and  expenses  to  this  plaintiff 
which  came,  accrued  and  happened  against  him  in  defending  said 
last-mentioned  action,  amounted  to  the  sum  of  dollars. 

Whbbepobb  [etc.j  demand  qfjtcdffment']. 

845.  On  UndertaJdng  in  an  Action  to  Becover  a  Chattel  (Replevin).' 

I.  That  heretofore,  and  on  or  about  the  day  of  , 
18  ,  one  M.  K.  commenced  an  action  in  the  Court  against 
this  plaintiff  to  recover  the  possession  of  [specify  the  chaUe^y  and 
tliereupon  delivered  to  the  sheriff  of  the  county  of  ,  the 
affidavit  and  requisition  required  by  law  to  cause  said  chattel  to 
be  replevied  by  said  sheriff. 

II.  That  on  said  day  of  ,  18  ,  the  defendants  made 
and  delivered  to  said  sheriff  a  written  undertaking,  of  which  the 
following  is  a  copy  :  [set  forth  a  copy,  Or^  whereby  they  jointly 
and  severally  undertook  and  became  bound  to  this  plaintiff^  the 
defendant  in  said  action,  in  the  sum  of  dollars  for  the 
prosecution  of  said  action,  for  the  return  of  said  chattel  to  plain- 
tiff if  possession  thereof  was  adjudged  to  him,  or  if  said  action 
abated  or  was  discontinued  before  said  chattel  was  returned  to 
plaintiff,  and  for  the  payment  to  plaintiff  of  any  sum  which  the 
judgment  in  said  action  might  award  to  him  against  said  M.  K.] 

III.  That  thereafter,  and  on  or  about  the  day  of  , 
18    ,said  sheriff  replevied  said  chattel  from  plaintiff's  possession. 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 
18    ,  a  judgment  was  duly  given  by  said                  Court  in  said 

» Under  N.  Y.  Code  Civ.  Pro.  §  16M. 
43 
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action,  wherein  the  possession  of  said  chattel  was  adjudged  to 
this  plaintiff,  and  the  sum  of  dollars  damages  awarded  to 

him  against  said  M.  N.,  and  wherein  it  was  further  adjudged  that 
said  chattel  was  of  the  value  of  dollars,  and  that  if  the  same 

was  not  returned  to  this  plaintiff  by  said  M.  N.  that  said  M.  N» 
pay  to  plaintiff  such  sum  of  dollars.^ 

Y.  That  an  execution  upon  said  judgment  in  the  form  pre- 
scribed by  law  has  been  heretofore  duly  issued  to  the  sheriff  of 
the  county  of  ,  and  by  said  sheriff  returned  wholly  unsatis- 

fied and  unexecuted. 

Wherefore  [eto.j  demcmd  ofjudgmen€\. 


M0.  On  an  Undertaking*  Given  in  an  Action  to  Beoover  a  Chattel,  to 

Secure  the  Setum  of  the  Property,  etc* 

I.  That  heretofore  and  on  or  about  the  day  of  ^ 
18  ,  this  plaintiff  commenced  an  action  in  the  Court 
against  one  M.  N.,  to  recover  possession  of  specific  personal 
property. 

II.  That  in  the  course  of  said  action,  such  proceedings  under 
section  1704  of  the  Code  of  Civil  Procedure*  were  had  that  on  or 
about  the  day  of  ,  18  ,  the  defendants  made  and 
delivered  to  the  sheriff  of  county  their  written  undertaking, 
of  which  the  following  is  a  copy :  \c(ypy  of  the  undertaking  — 
<?r,  wherein  they  jointly  and  severally  undertook,  etc,^  stating  stUh 
stance  of  obligation  as  in  preceding  forms]. 

III.'  That  the  personal  property  referred  to  in  said  undertaking 
was  returned  to  the  said  M.  N.,  defendant  in  said  action,  pursuant 

^The  judgment  must  also  fix  the  gested  by  the  Superior  Court  for  an 

value  of  the  chattel,  and  award  such  amendment  in  the  complaint  in  Bow- 

sum»  to  be  paid  by  plaintiff  if  posses-  doin  v.  Coleman,  8  Abb.  Pr.  (N.  T.) 

sion  of  the  chattel  is  not  delivered.  481. 

N.  Y.  Code  Civ.  Pro.  §  1730.  It  was  held  in  McMillan  ©.  Dana,  IS 

*  Adapted  from  the    complaint   in  Cat.  389,  that  the  complaint  on  a  stat- 

Slack  V.  Heath,  1  Abb.  Pr.  (N.  Y.)  331;  ute  undertaking,  given  to  discharge  a 

4  E.  D.  Smith,  95.  levy,  need  not  aver  the  facts  which 

'Unnecessary,  since  it  is  never  neces-  authorized  the  issue  of  the  procesa 
saiy  to  plead  a  public  statute,  nor  levied,  if  the  levy  is  recited  in  the  in- 
even  to  refer  to  its  title,  in  order  to  strument.  The  recital  estops  the  de- 
give  the  party  the  benefit  of  its  pro-  f endants.  And  to  similar  effect  is 
visions.  Qoelet  «.  Cowdrey,  1  Duer  Gregory  «.  Levy,  12  Barb.  (N.  Y.)  610. 
(N.  Y.),  183.    This  is  the  form  sug- 
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to  said  nndertakingy  and  to  a  notice  by  said  M.  N.,  made  pursn* 
ant  to  section  1704  of  the  Code.* 

lY,  That  such  proceedings  were  afterwards  had,  that  on  or 
about  the  day  of  9 18    » this  plaintifiE  recovered  judg- 

ment, which  was  duly  given  by  said  court  in  said  action  against 
said  M.  N.,  the  defendant  therein,  that  the  plaintiff  recover 
possession  of  said  property,  or  the  sum  of  dollars,  in  case 

a  delivery  could  not  be  had,'  and  for  the  sum  of  dollars 

damages  and  costs. 

Y.  That  an  execution  upon  said  judgment  in  the  form  pre- 
scribed by  law  has  been  heretofore  duly  issued  to  the  sherifi  of 
the  county  of  ,  and  by  said  sheriff  returned  wholly  unsatis- 

fied and  unexecuted.* 

Whebeforb,  [eto.y  demand  of  judgmenf\, 

847.  On  an  Undertakinsr  Given  on  Obtaininsr  an  Injunction.^ 

I.  That  on  or  about  the  day  of  ,  18     ,  in  an  action 

brought  by  M.  N.  against  this  plaintiff,  an  injunction  order  issued 
out  of  this  court  [or,  the  Court]  was  duly  served'  on  this 

'As  to  the  necessity  of  this  averment ,  ment  of  a  specified  value,  and  aver  that 

aee  Slack  «.  Heath,  1  Abb.  Pr.  881  and  neither  has  been  had;  and  the  recovery 

848.    In  a   complaint  upon   a  bond  against  the  sureties  can  only  be  for  the 

li;iveQ  by  a  defendant  in  an  action,either  latter.    Nickerson  «.  Chatterton,  7  Cal. 

for  the  delivery  of  property  replevied,  568. 

or  the  lelease  of  property  attached,  it  'See    Code    of    Civil    Procedure, 

must  be  averred  that  the  property  was  §  1781,  prescribing   form   of   ezecu- 

delivered  or  released.    This  is  the  con-  don,  and  §  1788,  requiring  execution 

^deration,    and    must    be     alleged,  to  have   been   issued   and   rettimed 

I^dmerv.Melvin,  6  Cal.  661;  William-  unsatisfied. 

son  V.  Blattan,  9  id.  500.    And  this  is  ^  Where  an  action  is  brought  upon 

to  even  if  the  undertaking  was  under  an  injunction  bond,  the  subject  of  the 

seal.     Nickerson  o.  Chatterton,  7  Id  action  being  the  damage  sustained  by 

568.  the  plaintiffs  inconsequence  of  the  in- 

But  if  the  undertaking  recites  the  junction,  which  prevented  them  from 

performance  of  the  condition,  a  com-  proceeding  in  their  business,  all  the 

plaint  setting  forth  the  undertaking,  obligees  may  join  as  plaintiffs,  not- 

need  not  also  aver  performance.    Mc-  withstanding  the  claim  of  one  of  them 

Millan  v.  Dana,  18  Cal.  889.  is  different  in  its  character  and  amount 

*  In  an  action  against  the  sureties  in  from  that  of  the  others.    Loomis  r. 

a  bond  or  undertaking  given  for  the  Brown,  16  Barb.  (N.  T.)  835. 

return  of  property  replevied,  the  com-  *  In  an  action  upon  an  undertaking 

plaint  should  show  a  judgment  in  the  given  on  the  issue  of  an  injunction,  an 

alternative,  for  a  return,  or  for  pay-  allegation   that   the   injunction   was 
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plaintiff,  by  which  this  plaintiff  was  enjoined  from  [here  Haie 
briefly  the  effect  of  the  mjimction]. 

II.  That  at  the  time  of  the  issuing  of  the  said  injunction  in  the 
said  action,  and  for  the  pnrpose  of  causing  the  same  to  be  issned, 
the  defendants  made  and  filed  a  written  undertaking,  of  which  the 

I  following  is  a  copy :  [copy  of  the  undertaking  —  or,  whereby 
they  jointly  and  severally  undertook,  etc.,  eeUing  forth  subetance 
as  in  preceding  formal 

III.  That  on  or  about  the  day  of  >  18  » judgment 
was  duly  given  by  said  court  in  said  action,^  and  it  was  thereby 
adjudged  that  the  said  M.  N.  was  not  entitled  to  the  said  injunc- 
tion, and  the  same  was  vacated. 

lY.  That  the  damages  sustained  by  this  plaintiff  by  reason  of 
the  said  injunction  amounted  to  the  sum  of  dollars  and 

interest  thereon  from  the  day  of  ,  which  the  court 

on  that  day  determined  and  awarded  to  this  plaintiff.* 

V   That  no  part  thereof  has  been  paid. 
Whbbefors  [etc.,  demand  of  judgment']. 

848.  XTndertaking  to  Discharge  Mechanic'B  Idan. 
[Complaint  sustained  in  Morton  v.  Tucker,  146  N.  Y.  244.] 

I.  That  between  the  day  of  >  1^    >  &nd  the 

day    of  ,   18    ,    plaintiff  sold    and   delivered 

served  imports  a  legal  service,  and  is  tion.  it  is  a  sufficient  statement  of  the 

sufficient   on   demurrer.    Loomia   9,  nature  of  a  suit,  the  manner  of  its 

~  Brown,  16  Barb.  (N.  T.)  825.  commencement,  place  of  trial,  juria- 

It  would  be  enough  to  say,  *'  Which  diction  of  the  court,  etc.,  to  say  that  an 

this     plaintiff,    having    notice     of,  injunction  in  the  suit  was  duly  granted 

obeyed."    A  defendant  who  obeys  an  by  a  justice  of  a  court,  and  Uiat issues 

injunction,  tbou|rh  never  served  there-  were  joined  in  the  suit,  and  a  judg- 

with,  is  entitled,  after  judgment  in  bis  ment  -  rendered   therein.     Loomia  «. 

favor,  to  claim  the  damages  provided  Brown,  16  Barb.  (N.  Y.)  825. 
for  in  the  undertaking  given  to  pro-       *  The  complaint  upon  an  undertak- 

cure   such   injunction.    Cumberland  ing  to  pay  all  damages  which  should 

Coal  &  Iron  Co.  v.  Hoffman  Steam  be  awarded  by  virtue  of  the  issuing 

Coal  Co.,  15  Abb.  Pr.  (N.  Y.)  78.  of  an  injunction,  must  allege  an  award 

*  In  an  action  upon  an  undertaking  of  damages.    Tarpey  «.  Shillenberger, 

entered  into  on  granting  an  injunc-  10  Cal.  890. 
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unto  the  defendant  Y.  Z.  [lime,  bricks  and  lath]  in  the  erec- 
tion of  [seven]  buildings  on  a  plot  of  land  in  the  city  of  , 
in  the  county  of  ,  described  as  follows :  [here  foUaws 
desoriptian]. 

II.  That  said  [lime,  bricks  and  lath]  were  delivered  at  prices 
agreed  upon  between  said  Y.  Z.  and  this  plaintiff,  which  prices 
tmount  in  the  aggregate  to  the  sum  of  dollars,  none  of 
which  has  been  paid  and  the  same  is  now  due  to  plaintiff  with 
interest  from 

III.  That  on  the  day  of  ,  18,  and  within  [90] 
days  after  the  f umiBhing  of  the  materials  as  herein  alleged,  plain- 
tiff filed  in  the  oflSce  of  the  clerk  of  the  county  of  a  duly 
verified  notice  of  lien,  wherein  was  contained  the  name  and  resi- 
dence of  the  plaintiff,  the  nature  and  amount  and  agreed  price  of 
the  materials  furnished  as  aforesaid,  the  name  of  the  said  defend- 
ant Y.  Z.,  who  then  was  and  in  the  notice  was  stated  to  be  the 
owner  of  the  said  premises,  and  a  statement  that  the  plaintiff  fur- 
nished the  said  materials  to  him,  said  Y.  Z.,  the  amount  unpaid 
tor  such  materials  and  the  time  when  the  first  and  last  items  of 
materials  were  furnished,  a  description  of  said  property. 

IV.  That  on  or  about  the  day  of  j  18    ,  said  Y.  Z. 

filed  with  the  clerk  of  said  county  of  a  bond  to  the  said 

derk  duly  executed  by  him,  with  the  defendants  J.  K.  and  L.  M. 

as  sureties,   who    are    freeholders,  in  the  sum  of  dollars, 

[which  was  the  amount  duly  fixed  by  a  justice  of  the  Supreme 

Court]  conditioned  for  the  payment  of  any  judgment  which  might 

be  rendered  against  the  property  in  any  action  brought  by  the 

plaintiff  by  reason  of  the  facts  hereinbefore  stated  ;  and  the  said 

sureties  duly  justified  thereon  and  said  bond  was  approved,  before 

filing,  by  a  justice  of  the  Supreme  Court  of  county,  and  an 

order  was  duly  made  by  said  court  discharging  the  said  lien  and 

directing  its  cancellation  by  the  clerk  of         county,  which  order 

was  dnly  entered  and  filed  in  the  office  of  the  clerk  of  said 

oonntj  at  the  same  time  with  said  bond,  and   thereupon  the 

said  clerk  discharged  said  notice  of  lien  and  said  premises  were 

diecharged  from  said  lien. 

V.  That  on  the  day  of  ,  18    ,  an  order  was  duly 

made  by  the  Court  of  county,  after  due  notice  to  all 
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the  persons  interested,  including  tlie  defendants,  which  order  was 
on  tlie  same  day  duly  entered  and  filed  with  the  clerk  of  the  said 
county  of  ,  when  and  whereby  this  plaintiff  was  permitted 

to  maintain  an  action  in  his  own  name  against  the  defendants,  as 
for  breach  of  the  condition  of  the  said  bond. 

Whebefobb,  plaintiff  demands  judgment  against  defendants 
for  the  sum  of  dollars,  with  interest,  that  his  said  lien 

may  be  declared  a  yalid  lien  until  the  time  of  its  discharge  against 
the  said  premises,  and  that  said  sureties  may  be  declared  liable  by 
virtue  thereof,  and  that  he  have  the  costs  of  this  action* 
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849.  Ship  Owner  against  Charterer,  for  Freight. 

I.  That  at  ,  and  on  or  about  the  day  of 
18  ,  the  plaintiff  and  defendant  agreed  by  charter  party  that 
the  plaintiff's  ship  called  should,  with  all  convenient  speed, 
sail  to  ,  and  that  the  defendant  should  there  load  her  with 
a  full  cargo  of  ,  or  other  lawful  merchandise,  which  she 
should  carry  to  ,  and  there  deliver  to  defendant  on  pay- 
ment by  him  to  plaintiff  of  freight  at  dollars  per  ton, 
[one-half  of  such  freight  to  be  paid  in  cash  on  unloading  and 
delivery  of  the  cargo,  and  the  remainder  by  approved  bills  on 

,  at  months,  or  in  cash  less  per  cent  discount, 

at  the  defendant's  option  —  or,  otherwise^  according  to  terms  of 
agreement']. 

II.  That  afterwards  the  said  ship  accordingly  sailed  to  , 
aforesaid,  and  was  there  loaded  by  the  defendant  with  a  full 
cargo  of  lawful  merchandise,  and  the  plaintiff  carried  the  said 
cargo  in  said  ship  to  aforesaid,  and  there  unloaded  and 
delivered  the  same  to  the  defendant. 

[Or,  in  the  short  method  allowed  hy  statute  (iT.  Y.  Code  Ci/o, 
Pro.  §  533)  viz. ;] 

II.  That  plaintiff  duly  performed  all  the  conditions  on  his 
part 

III.  That  said  cargo  consisted  of  tons,  and  said  freight 

>  This  form  is  adapted  from  Isberg  a  clause  in  the  charter  party  binding 

«.  Bowden,  8  Exch.  852.  the  hirers  to  keep  her  in  repair,  see 

As  to  allegations  in  a  complaint  by  Coster  c.  N.  Y.  &  Erie  R.  R.  Co.,  8 

owners  of  a  vessel,  for  the  breach  of  Abb.  Pr.  (N.  Y.)  883;  6  Duer,  48. 
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amonnted  in  the  whole  to  the  sum  of  dollars ;  that  the 

defendant  paid  to  the  plaintiff  one-half  of  said  freight  in  cash, 
but  defendant  did  not  pay  to  the  plaintiff  the  remainder  of  said 
freight,  to  wit,  the  snra  of  dollars  [either  by  such  approved 

bills  as  aforesaid,  or  in  cash,  less  discount  as  aforesaid]. 

Whbbeforb  [eto,y  demand  of  judgmerW], 

850.  The  Same,  Annexing  a  Cop/. 

I.  That  at  and  on  or  about  the        day  of         »  18  9  the 

plaintiff  and  defendants  entered  into  an  agreement,  a  copy 
whereof  is  hereunto  annexed  marked  "A"  and  made  part  of  this 
complaint. 

II  cmd  III  M  in  preceding  farm^ 

851.  The  8miia^  against  AangiMe  of  Oarga 

I.  That  at  ,  on  or  about  ,  the  plaintiff  and  one  M. 
N.  agreed  by  charter  party  [continue  as  in  paragraph  I  of  the 
two  preceding  forms^  svhsHtuting  the  cha/rterev^e  name  for  the 
word  "  defendkmt "]. 

II.  That  thereafter  the  said  M.  N.  assigned  the  cargo  \or^  the 
charter  party  and  cargo]  to  the  defendant,  who  thereupon  became 
the  owner  thereof  and  entitled  to  receive  the  same. 

III.  \Contvnue  as  in  Form  349, paragraphs  II  and  III} 
Whebkfobb  [eto.y  demamd  of  jvdgmenti, 

852.  For  Not  Loading.^ 

I.  That  on  ,  at  ,  the  plaintiff  and  defendantagreed 

by  charter  party  that  the  defendant  should  deliver  to  the  plaintiff^s 
ship  ,  at  ,  on  the        day  of  >  18    ,        tons  of 

[merchandise],  which  slie  should  carry  to  ,  and  there  deliver 

to  defendant  on  payment  of  dollars  freight ;  and  that  the 

1  On  Deglcct  or  failure  of  the  char-  damages  in  an  action  bj  the  owner 

t^rer  to  furnish  a  cargo  as  agreed,  it  is  against  the  charterer  for  the  breach  of 

the  duty  of  the  master  to  use  all  ordi-  contract;  but  the  burden  is  upon  the 

nary  means  and  diligence    to  secure  defendant  to  show  that  another  cftrgo 

another  cargo,  and  his  neglect  to  do  might  have  been  so  procured.   MurreU 

this  will  not  be  allowed  to  enhance  the  9.  Whiting,  83  Ala.  54. 
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defendant  should  be  allowed  dajB  for  loading,  and         dajs 

for  diBcharging,  and  days  for  demurrage,  if  required,  at 

dollars  per  day. 

[Or,  plead  the  charter  party  iy  copy  as  in  Form  360.] 

II.  That  the  plaintiff  duly  performed  all  the  conditions  on  his 
part  and  was  ready  and  willing  at  the  time  and  place  aforesaid  to 
receive  said  cargo  upon  his  said  vessel  and  offered  to  receive  the 
same.^ 

III.  That  defendant  failed  and  refused  to  deliver  said  cargo  to 
plaintiff's  said  ship  and  that  the  aforesaid  period  for  loading  and 
demurrage  has  heretofore  fully  elapsed,  to  plaintiff's  damage 
dollars.' 

Whbkstobs  {etc.y  demcmd  of  jvdgmew(\. 

858.  For  Dsmunmg*.* 

L  \As  vn,  preceding  formJ] 

II.  That  the  plaintiff  duly  performed  all  the  conditions  on  bis 
part 

III.  That  the  defendant  kept  the  said  ship  on  demurrage 
days  over  and  above  the  periods  so  agreed  upon  for  loading  and 
discharging  as  aforesaid,  but  has  failed  to  pay  plaintiff  the  sum  of 

dollars  therefor,  or  any  part  thereof. 

Whebbfore  [etc,^  demand  ofjvdgmenE\, 

*  Plaintiff's  performance  of  condi-  the  consignee.  8  Kent's  Com.  208.  If 
Uons  precedent,  and  readiness  to  per-  there  be  no  express  contract  to  pay 
form  conditions  concurrent  must  be  demurrage^  a  ship  owner  cannot,  on  a 
averred  and  shown.  Robert  9.  Opdyke,  count  for  demurrage,  recover  for  the 
40  N.  Y.  259.  detention  of  the  ship  for  an  unreason- 

*  For  measure  of  damages,  see  Ash-  able  time  in  loading  and  unloading,  but 
bamer  v,  Balchen,  7  N.  Y.  262.  must  declare  specially  for   damages 

*  Demurrage  is  a  term  used  to  ex-  sustained.  Abb.  on  Shipping,  804; 
press  a  sum  of  money  agreed  to  be  paid  Clendaniel  v.  Tuckerman,  17  Barb.  (N. 
for  the  detention  of  a  vessel  by  the  Y.)  184;  Horn  «.  Bensusan,  9  0.  «&  P. 
shipper  or  owner  of  goods  at  the  port  709;  2  M  &  Rob.  826;  Kell  v.  Ander- 
of  shipment  or  discharge  after  the  ex-  son,  10  M.  &  W.  499.  See  Erichsen  v, 
piration  of  the  time  allowed  for  the  Barkworth,  8  H.  &  N.  894;  Moller  v. 
loading  or  unloading  of  the  cargo  by  Young,  5  El.  &  Bl.  755. 

44 
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354.  Oharterer  against  Owner,  for  Abandoning  the  Voyage. 

I.  That  on  or  about  ,  at  j  the  plaintiff  and 
defendant  agreed  bj  charter  party  that  the  defendant's  ship 
called  ,  then  at  ,  should,  with  all  convenient 
speed,  having  liberty  to  take  an  outward  cargo  for  owner*s  bene- 
iit,  sail  to  ,  or  so  near  there  as  she  could  safely  get,  and 
there  load  from  the  plaintiff  [<?r,  the  factors  of  the  plaintiff]  a 
full  cargo  of  ,  or  other  lawful  merchandise,  which  he 
should  carry  to  ,  and  there  deliver  to  plaintiff  on  pay- 
ment of  freight  [certain  perils  and  casualties  in  the  said  charter 
party  mentioned  only  excepted].* 

[Or^  plead  hy  copy  annexed^  as  in  Form,  350.] 

II.  That  the  plaintiff  duly  performed  all  the  conditions  on  his 
part,  and  was  ready  and  willing  at  said  to  load  a  full 
cargo  of                      upon  said  ship  when  the  same  should  arrive. 

III.  That  said  ship  [was  not  prevented*  by  any  of  said  perils 
or  casualties  from  completing  said  outward  voyage,  but  that  she] 
did  not  with  all  convenient  speed  sail  to  ,  or  so  near 
thereto  as  she  could  safely  get ;  and  the  defendant  caused  the 
said  ship  to  deviate  from  her  said  voyi^  and  abandon  the  same, 
to  the  plaintiff's  damage               dollars. 

Whebeforb  [etc.y  demand  of  judgmenf], 

'  It  is  not  essential  to  aver  and  nega-   party.    Wheeler  o.  Bavidge,  0  Exdi. 
tive   the   exceptions   in  the   charter  668;  25  Eng.  L.  &  Eq.  It  541. 
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359.  Against  guarantor  of  the  ultimate  payment 852 
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862.  Against  sureties  for  payment  of  rent 856 

868.  Against  sureties  upon  contritct  for  work  and  services 856 

864.  On  an  agreement  to  be  answerable  for  the  price  of  goods  sold  to  a 

third  person 857 
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366.  Against  guarantor  of  mortgage,  to  recover  deficiency  after  foreclos- 
ure    859 

Notes  of  recent  cases  in  different  States,  involving  questions  of 
pleading  in  actions  upon  a  guaranty 860 

866.  AgaJTiitt  Guarantor,  on  an  XTnquaiified  Guaranty  of  Payment  of 

Debt* 

[Snstamed  in  Oordier  v.  Thompson,  8  Daly  (N.  Y.),  172.] 

I.  That  on  or  abont  the  day  of  >  18    ,  plaintiff, 

at  the  instance  and  request  of  one  J.  F.,  did  loan  and  advance 
note  the  said  J.  F.  the  sum  of  dollars. 

>  See,  also,  complaint  quoted  in  Etz  fice.  Greely  «.  McCoy,  8  So.  Dak. 
».  Place,  81  Hun  (N.  Y.).  203.  It  was  (J34;  62  N.  W.  Rep.  1060. 
held  by  the  court  that  under  the  terms  If  the  guaranty  be  of  "  payment 
of  this  guaranty  demand  on  the  guar-  and  collection"  the  creditor  may  elect 
antor  need  not  be  alleged,  nor,  it  menu,  to  proceed  against  either  the  principal 
notice  of  the  default  of  the  principal,  or  the  guarantor,  upon  default  of  pay- 
See,  also,  Barhydt  v.  Ellis,  45  N.  Y.  ment.  Tuton  d.  Thayer,  47  How.  Pr. 
110;  Wood,  etc.,  Co.  9.  Famham,  83  (N.  Y.)  180.  And  see  next  note. 
Pac.  Bep.  867.  The  consideration  for  the  guaranty 

But  where  the  principal  debtor  was  need  not  forma  part  of  the  instrument 

a  municipal  corporation,  and  its  war-  itself,  but  may  be  established  from  any 

nnts  were  payable  at  a  certain  office,  other  writings.    Cahill  Iron  Works  v. 

it  was  held  that  a  complaint  must  aver  Pemberton,  80  Abb.  N.  C.  (N.  Y.) 

presentment  for  payment  at  that  of-  450. 
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II.  That  upon  such  loan  and  advance  of  money,  to  wit,  on  said 

day  of  ,  the  said  J.  F.  did  execute  and  deliver  a 

certain  instrument  in  writing,  bearing  date  on  that  day,  wherein  and 
whereby  he  acknowledged  indebtedness  to  plaintiff  of  the  above- 
mentioned  sum  of  dollars,  and  agreed  to  return  or  repay 
the  same  within  two  years  from  the  date  thereof,  to  wit,  the 
day  of  9  IS  9  &n<l  the  defendant  did  then  and  there,  in  writ- 
ing on  the  said  instrument,  promise  and  agree,  on  the  same  day  and 
year,  and  guarantee  unto  said  plaintiff  the  performance  of  the  obli- 
gation above  mentioned  on  the  part  of  said  J.  F.,  and  the  said 
acknowledgment  of  debt  by  the  said  J.  F.,  and  guaranty  to  pay 
the  same  by  the  defendant  were,  upon  the  loan  of  said  sum  of 

dollars  by  said  plaintiff,  duly  delivered  and  transferred 
to  him. 

III.  That  previous  to  the  day  of  » IS  ,  the  sum 
of  dollars  was  paid  upon  the  said  obligation,  leaving  due 
thereon,  on  that  day,  a  balance  of               dollars. 

lY.  That  the  said  balance  of  dollars  was  not  paid  by 

the  said  J.  F.  on  that  day,  whereon  the  same  was  due  and  payable 
to  wit,  the  day  of  '   >  18       but  that  he  made  default 

therein,  of  all  which  due  notice  was  given  to  the  defendant.^ 

*  In  the  case  of  an  absolute  gaar-  debtor  is  not  necessary  to  fix  the  U- 
anty, — ».  e.,  an  undertaking  that  the  ability  of  the  surety,  unless  the  cied< 
debtor  shall  pay  within  a  given  time,  iter's  delay  has  been  the  cause  of  injury 
and  if  not,  that  the  defendant  will  him-  to  the  surety.  Clark  «.  Burdett.  3 
self  pay  it, — demand  on  the  principal  Hall  (N.  T.)»  197;  Union  Bank  «.  Cos- 
and  notice  to  the  guarantor  is  not  nee-  ter,  3  N.  Y.  208. 
e^ary.  Barhydt  «.  Ellis,  45  N.  T.  An  undertaking  indorsed  on  a  note; 
110;  Brown  «.  Curtis,  2  id.  227;  ''For  value  received  1  hereby  guar- 
Allen  V.  Rightmere.  20  Johns.  865;  antee  the  payment  of  the  within  note. 
Cordier  v.  Thompson,  8  Daly  (N.  T.),  waiving  demand  and  protest,"  is  not 
172:  Dearborn  v.  Sawyer,  59  N.  H.  95.   merely  a  guaranty  that  the  note  shall 

Where  one  guaranties  the  act  of  an-  be  paid  by  the  maker,  but  an  original 
other,  though  such  act  be  on  con-  promise  to  pay  it;  and  in  an  action 
dition,  his  liability  is  commensurate  thereon  the  maker's  insolvency,  or 
with  that  of  his  principal,  and  he  is  no  plaintiff's  efforts  to  collect  the  note  of 
more  entitled  to  notice  of  the  default  the  maker,  need  not  be  alleged.  Wood 
than  the  latter,  unless  the  act  is  be-  Mowing,  etc.,  Co.  «.  Farnham,  1  Okla. 
yond  his  inquiry.  Douglass  «.  How-  375;  88  Pac  Rep.  807. 
land,  24  Wend.  (N.  Y.)  85.  Where  one  guaranties  to  make  aat- 

On  a  general  guaranty  that  the  isfaction,  if  it  cannot  be  obtained  in  a 
debtor  will  pay,   demand  upon  the  reasonable  time  from  his  principal,  a 
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Y.  That  the  said  sum  of  dollars  is  still  due  and  nnpaid, 

with  interest  thereon  from  the  day  of  ,  18    . 

Wherefore  [etc,^  demand  of  jvdgmen,{\, 

866.  Againrt  Guarantor  of  Payment  of  Ck>upon0  on  Negotiable  Bonds.* 

I  and  II.  \After  alleging  the  corporate  capacity  of  defend- 
ant^ and  of  the  viaTcer  of  the  bond,  the  complaint  shoidd  aUege 

demand  on  the  principal  is  not  neces-  cedent,  and  its  performance  or  excuse 
ssry*  if  *'^  ^  dunon  that  it  would  Iiave  mnst  be  alleged.  Mains  «.  Haight,  14 
been  useleM  because  hs  wob  tMolvent,  Barb.  (N.  Y.)  76. 
Morris  v.  Wadsworth,  11  Wend.  (N.  If  the  guaranty  is  to  pay  if  the  prin- 
Y.)  100;  See,  also,  Cooke  v,  Nathan,  cipal  do  not  pay  on  demand,  a  demand 
16  Barb.  (N.  Y.)  942.  on  the  principal  must  be  averred  and 

To  show  due  diligence  in  suing  in  proved.  Douglass  i;.  Rathbone,  6  Hill 
another  State,  on  a  contract,  the  statute  (N.  Y.),  148;  Bank  of  N.  Y. «.  Livings- 
laws  of  such  State  regulating  the  con-  ton,  2  Johns.  Cas.  (N.  Y.)  409;  Nelson  r. 
tract  must  be  averred,  unless  the  Bostwick,  6  Hill  (N.  Y.),  87.  And  it  is 
pleader  can  rely  on  the  common-law  only  necessary  to  show  a  suit  against 
rules.  Mendenhall «.  Gately,  18  Ind.  the  principal  where  the  terms  of  the 
149.  guaranty  necessarily  imply  that  the 

Where  the  guaranty  provides  that  liability  of  the  guarantor  is  dependent 
plaintiff  shall  use  due  diligence  in  the  upon  that.  Morris  «.  Wadsworth  17, 
collection  of  the  debt  guaranteed,  an  Wend.  (N.  Y.)  108;  afflnning  11  id.  100; 
allegation  that  plaintiff  used  due  dili-  Backus  f>.  Shipherd,  Id.  629;  but  see 
genoe  was  held  to  be  equivalent  to  an  Cooke  v.  Nathan,  16  Barb.  (N.  Y.)  842. 
averment  tbat  he  pursued  the  course  Where  the  guaranty  is  to  pay  the 
which  the  law  imposed  on  him  to  debt  of  P.  on  request,  if  he  does  not 
charge  the  guarantor.  Clark  v.  Kel-  pay,  a  special  request  of  the  defend- 
logg,  96  Mich.  171;  55  N.  W.  Rep.  ant  must  be  averred  and  proved.  Bush 
667.  But  the  safer  plan  would  be  to  v.  Stevens,  24  Wend.  (N.  Y.)  256;  Nel- 
allege  the  facta  from  which  the  court  son  v.  Bostwick,  6  Hill  (N.  Y.),  87; 
can  see  that  due  diligence  has  been  Douglass  v.  Bathbone,  Id.  148. 
exercised.  Where  the  guaranty  was  a  guar- 

If  one  guaranties  a  debt  to  be  col  anty  "to  the  holder  of  the  within  bond 
lected  by  himself,  the  complaint  need  the  punctual  payment  of  the  principal 
not  show  demand  on  the  principal  and  interest  thereof  when  and  as  the 
debtor  ;  otherwise  in  a  complaint  same  shall  become  due  and  payable," 
against  one  who  merely  guaranties  a  a  complaint  on  certain  coupons  against 
debt  which  the  creditor  is  to  collect,  the  guarantor  was  held  insufficient 
MHUken  v.  Byerly,  6  How.  Pr.  (N.  Y.)  which  merely  alleged  that  plaintiff 
314.  was   the   owner  and    holder  of   the 

To  maintain  an  action  upon  a  guar-  coupons.    Clokey  v.  Evansville  &  T. 
anty  that  a  judgment  is  collectible,    H.  R.  Co.,  16  N.  Y.  App.  Div.  804. 
proceeding  for  the  collection  in  the       '  From  complaint  in  Racey  v.  Erie 
due  course  of  law  is  a  condition  pre-   Ry.  Co.,  12  N.  Y.  Weekl.  Dig.  457, 
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the  making  of   the   hand   as    in  forms    under    Chapter   on 
Bonds.] 

III.  That  on  the  day  of  j  18  ,  the  defendant,  by 
H.  N.  O.,  its  secretary  duly  authorized  so  to  do  by  resolution  of 
its  board  of  directors,  and  under  its  corporate  seal  indorsed  and 
executed  upon  each  of  said  bonds,  which  are  hereinafter  speci- 
fied, the  following  agreement,  viz. : 

'*  In  consideration  of  the  provisions  of  a  contract  of  even  date, 
for  the  use  of  the  B.,  II.  and  E.  K.  R.  by  the  E.  R  Company, 
the  E.  R.  Company  hereby  agrees  with  the  holder  of  this  bond, 
tliat  the  several  interest  warrants  hereto  attached  shall  be  paid  as 
they  respectively  mature. 

"  Witness  the  seal  of  the  E.  R.  Company  and  the  signature  of 

[l.  8.]     its  Secretary,  at  tlie  City  of  New  York,  the        day  of 

,  A.  D.  18    . 

«H.  K  0., 

"  Secretary. ^^ 

IV.  That  at  the  time  of  the  execution  by  the  defendant  of 
such  contract,  there  were  attached  to  each  of  said  bonds  interest 
warrants,  each  for  the  payment  of  dollars,  interest  on 
each  succeeding  first  days  of  January  and  July* 

V.  That  of  the  said  series  of  bonds,  numbered  respec- 
tively ,  with  the  interest  warrants  attached  thereto,  were, 
after  their  issue,  duly  transferred  by  the  B.,  H.  and  E.  R.  R. 
Company,  for  a  valuable  consideration  to  a  hona  fide  purchaser, 
who,  for  a  valuable  consideration,  transferred  them  to  the  defend- 
ants, and  thereafter  the  defendants  guaranteed  the  payment  of 
the  interest  upon  said  bonds,  and  of  the  interest  warrants  or 
coupons  annexed  thereto. 

YI.  That  thereafter  the  defendants  sold  and  transferred  the 
said  bonds  with  the  interest  warrants  thereto  attached,  and  with 
their  guaranty  indorsed  thereon,  for  a  full  and  valuable  considera- 

where,  however,  no  question  of  plead-  t.  e,,   "to  the  holder  of  the  within 

ing  was  involved  on  appeal.  bond/'  a  complaint  was  held  insuffl- 

In  Clokey  «.  £vansville,  etc.,  R.  Co.,  cient  which  merely  alleged  that  plain- 

16  N.  Y.  App.  Div.  804,  where  the  tiff  is  the  holder  and  owner  of   the 

guaranty  in  question  was  substantially  coupons  and  failed  to  allege  his  owner 

similar  to  the  one  given  in  the  form,  ship  of  the  bonds. 


Guaranties.  351 

tion,  to  a  hmiajide  purchaser,  who  purchased  the  same  from  the 
defendants  in  reliance  upon  the  defendants'  guaranty  aforesaid, 
and  they  were  thereafter,  together  with  the  coupons  or  interest 
warrants  thereto  attached,  sold  for  a  good  and  valuable  considera- 
tion to  the  plaintiff,  who  purchased  the  same  in  reliance  upon  the 
defendants'  guaranty  aforesaid,  and  who  thereupon  became,  and 
now  is,  the  hmafde  owner  and  holder  thereof. 

VII.  That  the  following  described  coupons  or  interest  war- 
rants, attached  to  the  said  several  bonds,  being  in  num- 
ber, and  bearing  date  ,  for  dollars  each,  were, 
on  or  about  the  day  of  »  18  ,  presented  by  the  plain- 
tiff at  the  office  of  the  B.,  H.  and  E.  K.  B.  Company,  in  the  city 
of  New  York,  to  one  of  the  officers  thereof,  and  he  thereupon 
demanded  payment  thereof,  and  payment  was  refused. 

VIII.  That  on  or  about  the  day  of  >  18  ,  and  after 
the  demand  and  refusal  aforesaid,  the  plaintiff  presented  to  the 
defendants  the  said  coupons  or  interest  warrants  at  their  office  in 
the  city  of  New  York,  and  demanded  payment  thereof,  and  the 
same  was  refused. 

IX.  That  none  of  the  said  coupons  or  interest  warrants  have 
been  paid,  and  the  whole  amount  is  due  from  the  defendants  to 
the  plaintiff. 

Whbbbfobb  \etc.^  demand  of  jvdgmen£\, 

867.  On  a  OenAral  Quaranty,  by  a  Transferee  of  the  Principal 

ObUgation.1 

[From  Sawyer  v.  Hopgood,  13  N.  Y.  St.  Kep.  711.] 

I.  That  on  or  about  the  day  of  »  18    ,  one  O.  P. 

made  and  delivered  to  one  M.  N.  his  promissory  note  in  writing 
dated  on  said  day,  whereby  he  promised  to  pay  to  the  order  of 
said  M.  N.,  days  after  date,  the  sum  of  dollars. 

IL  That  thereafter  and  on  or  about  the  day  of        ?  18     , 

the  defendant  made  and  delivered  to  said  M.  N.  an  instrument  in 

'  Such  an  instrument  as  described  in  principal  obligation.    Cooper  v,  Dod- 

tbiB  complaint  is  in  the  nature  of  an  rick,  22  Barb.  (N.  Y.)  516;  Craig  e. 

open  letter  of  credit,  and  is  transferred  Parkis,  40  N.  Y.  181. 
as  An  incident  of  the  transfer  of  the 
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writing  whereby  he  guaranteed  to  whom  it  might  concern  the 
payment  of  said  note,  a  copy  of  wiiich  said  guaranty  is  as  follows  : 
[set  out  gua/rcmty.'] 

m.  That  thereafter,  and  on  or  about  the  day  of  , 

18  ,  said  M.  N.  indorsed  and  delivered  said  note  to  plaintiff,  and 
then  and  there  and  for  the  same  consideration  as  hereinafter  set 
forth,  said'  M.  N.  also  transferred  and  delivered  to  plaintiff  said 
instrument  of  guaranty. 

lY.  That  at  the  time  of  said  indorsement  of  said  note,  and 
transfer  of  said  guaranty,  to  plaintiff,  and  as  the  consideration  of 
said  indorsement  and  transfer,  and  upon  the  faith  of  said  guar- 
anty, plaintiff  sold  and  delivered  to  said  M.  N.  property  of  the 
price  and  value  of  dollars. 

Y.  That  said  note  became  due  and  payable  by  its  terms  on  the 
day  of  9  13    9  ^^t  the  same  was  not  paid,  of  which 

defendant  had  notice,  nor  has  defendant  paid  the  same. 

Wherefore  [etc.y  demand  of  judgment]. 

8G8.  Against  Giiarantor,  or  so-called  IrTegnlar  Indorser,  of  a  Kon- 
negotiable  PromiAsory  Note  before  JMivsary  to  Payee.^ 

[^Thia  form  is  presented  among  ComplairUs  on  BiUsj  Notes 
and  Checks^  Form  267,  page  243.] 

859.  Against  Guarantor  of  the  intimate  Payment.* 

[Adapted  from  complaint  in  Hernandez  v.  Stilwell,  7  Daly  (N. 
T.),  360.] 

I.  That  one  R.  K.,  on  or  about  the  day  of  ,  18  , 
made  his  bond,  dated  on  said  day,  for  the  payment  of  dol- 
lars, one  year  after  date,  to  wit,  on  the            day  of            ,  18     . 

II.  That  the  defendant  simultaneously,  for  one  dollar,  and 
other  good  and  valuable  considerations,  guaranteed  the  ultimate 

*  See  McMulliD  «?.  Rafferty,  89  N.  Y.  ing  to  proof  so  as  to  charge  defendants 

456,  as  to  character  of  defendant's  lia-  as  indorsers.    Peters  «.  Chamberlain, 

bility  in  New  York.  18  N.  Y.  Supp.  457;  86  St,  Rep.  1000. 

If  complaint  charges  defendants  as  'It  was  held  in  the  case  above  cited 

guarantors  of  a  note,  it   cannot  be  that  demand  or  other  effort  to  collect, 

amended  at  the  trial  to  conform  plead-  and  notice  to  defendant  of  the  princi- 
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payment  of  the  sum  named  therein,  together  with  interest  and  all 
lawful  charges,  or  so  much  thereof  as  should  be  due  and  owing. 

III.  That  prior  to  the  day  of  ,  18  ,  there  had 
been  paid  of  the  sum  named  in  said  bond,  dollars  as  inter- 
est, and                dollars  as  principal. 

IV.  That  on  or  about  the  said  day  of  ,  18  , 
plaintiff  demanded  of  said  R.  R.  payment  of  the  balance  due 
upon  said  bond,  together  with  the  accrued  interest  thereon ;  that 
said  R.  R.  refused  to  pay  any  part  thereof,  of  which  the  defend- 
ant had  due  notice,  nor  has  the  defendant  paid  the  same. 

V.  That  there  is  now  due  on  said  bond  to  plaintiff  dol- 
lars, with  interest  thereon  from 

Wherefobe  [etCj  demand  of  jtidgmerUj. 

360.  Againrt  Qiiaraotor  of  the  Ck>llection  of  a  Debt.^ 

[land  II  as  m  preceding  form^  averring^  however^  the  con- 
tract  of  guaranty  as  one  for  collection^ 

in.  That  said  [jprincipoZ\  did  not  pay  said  [note]  at  maturity 
thereof ;  that  thereafter,  and  on  or  about  the  day  of  , 

18     ,  plaintiff  commenced  an  action  on  said  [note]  in  the 
Court  against  said  [principal^^  and  on  or  about  the  day 

of  ,  18     ,  a  judgment  was  duly  given  in  said  court  in  said 

ai^tion  in  favor  of  plaintiff  and  against  said  [prvncipal'\  for  the 
sum  of  dollars. 

IV.  That  on  or  about  the  day  of  18    ,  plaintiff 

caused  an  execution  upon  said  judgment  to  be  issued  and  deliv- 


pal's  default,  must  be  averred.    The  five  and  one-half  years  In  commencing 

court  arrived  at  this  conclusion  as  the  suit    upon    a    note    discharges    the 

only  method  of  giving  effect  to  the  guarantor. 

word  **  ultimate."  If  the  agreement  requires  due  dili- 

'  Under  this  guaranty  plaintiff  must  gence  in  endeavoring  to  make  coUec- 

aver  and  prove  that  he  has  exhausted  tion,  plaintiff  may  aver  "that  he  used 

all  the  ordinary  legal  remedies  (Craig  due  diligence,"  but  cannot  show  an 

T.  Parkis,  40  N.  T.  181 ;  Mead  v.  Parker,  excuse  for  not  so  doing,  or  defendant's 

111  id.  259;  Greeley  n.  McCoy,  8  So.  waiver  thereof,  under  such  an  aver- 

Dak.  024;  62  N.  W.  Rep.  1060);  and  ment.    Clark «.  Kellogg,  96  Mich.  171; 

most  show   reasonable   diligence   in  56  N.  W.  Rep.  667.    But  it  would  be 

luring  such  remedies  (Tiffany  9.  Wil-  better  pleading  to  allege  facts  showing 

lis,  80  Hun  [K.  Y.].  266).    A  delay  of  "  due  diligence." 

45 
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ered  to  the  sheriff  of  county,  where  said  [j^rincipal] 

then  resided  and  now  resides,  but  that  said  sheriff  has  heretofore 
returned  said  execution  wholly  unsatisfied,  of  all  of  which  said 
defendant  has  had  notice. 

V.  That  although  payment  thereof  has  been  duly  demanded  of 
defendant,  he  has  paid  no  part  of  said  sum  of  dollars. 

Wherefore  [eto.y  demand  of  jvdgment']. 

861.  On  Guaranty  of  Yearly  Dividend  onStock.' 

I.  That  for  some  time  prior  to  the  making  of  the  agreement 
hereafter  mentioned,  the  plaintiff  and  defendants  were  respec- 
tively engaged  in  the  business  of  transporting  freight  between  the 
cities  of  and  ,  in  competition  with  each 
other. 

II.  That  on  or  about  ,18  ,  at  the  city  of  , 
the  plaintiff  made  and  entered  into  a  certain  agreement,  in 
writing,  with  said  defendants,  J.  S.  H.,  G.  "W.  C.  and  T.  C, 
under  the  name  and  form  of  W.  P.  C.  &  Co.,  a  copy  of  which  is 
annexed  and  made  part  of  this  complaint  as  Exhibit  A. 

III.  That  the  plaintiff  thereby  agreed  to  consolidate  his  said 
business  with  that  of  said  defendants,  and  for  that  purpose  to 
join  with  them  in  the  formation  of  a  corporation  to  be  called  The 

Co.,  with  a  capital  of  dollars,  one-half  of 

which  should  be  subscribed  and  paid  for  by  the  plaintiff  and  one- 
half  by  defendants ;  and  plaintiff  thereby  agreed  to  transfer  his 
business  therein  mentioned  to  the  said  corporation,  and  give 
defendants  the  management  and  control  of  said  corporation  and 
business  and  pay  a  commission  therefor ;  and  the  plaintiff  thereby 
further  agreed  that  he  would  not  be  associated  in  any  company 
owning  a  steam  water  line  between  said  and  , 

or  in  opposition  to  the  several  lines  of  W.  P.  C.  &  Co.  therein 
named,  for  a  period  of  seven  years  from  ,18     ,  when 

said  agreement  was  to  go  and  did  go  into  effect. 

*  From   complaint  iu    Lorillard    v.  for  one  year  does  not  bar  a  subsequent 

Clyde,  122  N.  Y.  42;  25  N.  E.  Rep.  action  for  a  subsequent  year's  din- 

292,  where  it  was  held  that  a  recovery  dend. 
under  the  guaranty  for  the  dividend 
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IV.  That  in  consideratioii  thereof  and  in  order  to  induce  this 
plaintiff  to  enter  into  said  agreement,  the  said  defendants,  J.  S.  H., 
G.  W.  C.  and  T.  C,  under  the  firm  name  of  W.  P.  C.  &  Co.,  on 
their  part  guaranteed  and  agreed  to  pay  to  this  plaintiff  in  each 
and  every  year  of  the  term  of  seven  years  succeeding  said 
day  of  >  18    ,  dividends  of  not  less  than  seven  per  cent 

upon  the  par  value  of  the  stock  of  said  corporation,  amounting  to 
the  sum  of  dollars,  to  be  subscribed  and  paid  for  by  this 

plaintiff  as  aforesaid. 

Y.  That  in  pursuance  of  said  agreement  said  corporation  was 

duly  organized  under  the  laws  of  the  State  of  ,  by  the 

name  of  The  Co.,  on  or  about  ,  18  ,  with 
a  capital  stock  of               dollars. 

YI.  That  in  further  pursuance  of  said  agreement  the  plaintiff 
subscribed,  paid  for,  and  has  ever  since  owned  and  held 
shares  of  the  stock  of  said  company,  of  the  par  value  of 
dollars  each,  amounting  in  all  to  the  sum  of  dollars ;  trans- 

ferred his  business  and  said  steamers  mentioned  in  said  agreement 
to  said  company,  and  in  all  respects  fully  performed  said  agree- 
ment on  his  part ;  and  the  defendants  have  since  had  and  exer- 
cised management  of  said  corporation  and  business. 

VII.  That  no  dividend  upon  the  stock  of  said  company  has 
ever  been  declared  or  paid  by  said  company,  and  the  defendants 
have  had  due  notice  thereof. 

VIII.  That  the  dividends  or  sums  guaranteed  and  agreed  to  be 
paid  by  said  agreement  for  the  year  from  ,18    ,  to 

,  18  ,  have  not  been  paid,  nor  any  part  thereof, 
although  the  payment  thereof  was  duly  demanded  before  the 
commencement  of  this  action,  and  the  defendants  are,  and  each 
of  them  is,  now  justly  indebted  to  the  plaintiff  therein  in  the  sum 
of  dollars,  with  interest  thereon  from  ,  18     . 

Wherefobk  [eto.y  demand  qfjudgmenf]. 

862.  Against  Sureties  for  Payment  of  Bent. 

I.  That  on  or  about  the  day  of  >  18    ,  one  M.  N., 

by  agreement  in  writing  with  this  plaintiff,  hired  of  the  plaintiff 
and  plaintiff  leased  to  said  M.  N.  [very  hriejly  designate  the 
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premises^  e.  gr.,  thus^  the  building  No.  100  Broiidwl^y,  in  the  city 
of  New  York],  at  the  yearly  rent  of  dollars,  payable  [quar- 

terly] on  the        days  of,  etc,  [as  stipulated  in  lease]. 

II.  That  the  defendant,  in  consideration  of  the  aforesaid  letting 
and  of  one  dollar  paid  to  him  by  plaintiff  and  as  security  for  the 
payment  of  said  rent,  then  and  there  subscribed  and  delivered  to 
the  plaintiff  an  agreement  in  writing,  of  which  the  following  is  a 
copy :  [copy  of  guara/nty  y  or  say^  an  agreement  in  writing,*  and 
thereby  agreed  that  if  any  default  should  be  made  by  said  M.  N. 
in  the  payment  of  said  rent,  he  would  pay  to  the  plaintiff  such 
sum  or  sums  of  money  as  should  be  sufficient  to  make  up  such 
deficiency  and  default  and  fully  comply  with  the  terms  and  con- 
ditions of  said  agreement  —  if  there  are  any  conditions  preoe- 
denty  stick  as  giving  notice  to  surety y  allege  them^  as — upon  ten 
days'  notice  to  him  of  such  default]. 

III.  That  said  M.  N.  has  not  paid  the  sum  of  dollars 
which  was  due  for  said  rent  on,  etc. 

IV.  That  on  or  about  the  day  of  j  18  ,  the  plain- 
tiff [duly  demanded  of  said  M.  N.  payment  thereof,  and  on  said  day 
gave  to  the  defendant  notice  of  said  non-payment  and]  demanded 
payment  of  defendant  of  said  sum,  but  no  part  has  been  paid.' 

Wherefore  [etc.y  demand  of  jtodgmeni], 

868.  Against  Sureties  uiK>n  Ck>ntract  for  Work  aad  flervicea,* 

I.  That  heretofore  a  certain  agreement  was  made  and  entered 
into  between  the  plaintiff  and  one  M.  N.,  bearing  date  the 

*  A  writing  will  be  presumed  in  aid  of  the  default,  is  a  prerequisite  to  an 
of  the  pleading  in  the  absence  of  such  action  on  the  guaranty.  McKinsie  «. 
an  averment.  Marston  v.  Swett,  66  Farrell,'4  Bosw.  (N.  Y.)304;  Tumui« 
N.  Y.  206.  V.  Hohenthal,  86  N.   Y.   Super.  79; 

*  See  preceding   forms   and   notes  Ducker  v.  Rapp,  41  id.  235. 

thereto  on  method  and  necessity  of  '  In  this  State  it  is  held  that  the  prin- 

averring  demand  on  principal  and  no-  cipal  and  sureties  who  engage  by  dif- 

tice  to  surety,  etc.  fereut  Instruments^  although  written 

If  the  guaranty  contains  a  promise  upon  the  same  paper,  should  not  be 

to  pay  in  case  of  "  default "  by  tenant  Joined  as  parties  in  one  action;  and 

in  payment  of  the  rent,  no  demand  of  that   in   an'  action   brought    against 

principal  debtor  nor  effort  to  make  col-  both,  the  complaint  is  demurrable  for 

lection  of  him,  nor  notice  to  guarantor  the  improper  joinder.     Harris  «.  Sld- 
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daj  of  » 18    ,  of  which  a  copy  is  hereto  mmezed  as  a  part 

uf  this  complaint,  and  marked  Exhibit  A. 

II.  That  on  or  abont  the  said  day  of  9 1^  j  ^^^ 
simultaneoofily  with  said  agreement,  and  in  consideration  thereof, 
the  said  defendants  executed  an  agreement  in  writing,  under  their 
respective  hands  and  seals,  written  at  the  foot  of  said  agreement, 
of  which  a  copy  is  hereto  annexed  as  a  part  of  this  complaint, 
and  marked  Exhibit  £. 

III.  That  the  plaintiflE  afterwards  duly  performed  all  the  con- 
ditions on  bis  part,  and  that  the  same  was  fully  completed  on  or 
abont  the  day  of  9 18  ;  that  on  said  day  he  was  entitled 
to  have  and  receive  from  the  said  M.  N.,  upon  the  said  contract, 
for  the  said  work,  the  sum  of  dollars,  but  that  no  part 
thereof  has  been  paid,^  of  which  the  defendants  have  had  notice.* 

Whkbktobb  [etc.,  demand  of  judgment]. 

864.    On  an  Agreement  to  be  Answerable  for  the  Price  of  Goods  Bold 

to  a  Third  Person. 

[Sustained  in  Klein  v.  Long,  16  N.  Y.  App.  Div.  301.] 
L  That  on  or  about  the  day  of  ,  18    ,  in  con- 

sideration that  the  plaintiff  would  sell  to  one  M.  N.,  on  a  credit 
of  months,  such'  goods  as  said  M.  N.  should  desire  to  buy 

of  this  plaintiff  [or  other  consideration  mbstantiaUy  m  stated  in 
the  guaram,ty\  the  defendant  guaranteed  and  promised  to  be 
answerable  to  the  plaintiff  for  the  payment  by  said  M.  N.  of  the 

ridge,   5  Abb.  N.   C.    (N.Y.)    278;  obligations  by  virtue  of  said  instru 

Brown  «.  Champlio,  66  N.   Y.  214;  ment,"  is  not  sufficient;  nor  is  an  aver 

De  Bidder  «.  Schermerhorn,  10  Barb,  ment   tiiat     plaintiff   had   recovereii 

(N.  T.)«88;  Allen  t>.  Fosgate,  11  How.  Judgment  against  the  principal  **on 

Fr.  (N.  Y.)  218.    The  contrary,  how-  account  of  his  failure  to  fulfill  hisobli- 

ever,  is  held  in  Iowa,  under  a  similar  gations."    The  facts  as  they  occurred, 

statute,  Mary  in  «.  Adamson,  11  Iowa,  and  not  the  legal  conclusions  which 

871.     They  may,  however,  be  joined  are  sought  to  be  drawn  from  them, 

where  they  engage  by  one  instrument,  ought  to  be  pleaded.    Yan  Schaick  t. 

Carman  «.  Plass.  28  N.  Y.  286.  Winne,  16  Barb.  (N.  Y.)  89. 

>  In  an  action  upon  a  guaranty  by  '  Whether  any  more  averments  are 

tibe    defendant   that  a   third   person  necessary  depends  on  the  terms  of  the 

would  fulfill  an  executory  agreement  guaranty.    See  the  preceding  forms 

for  tbe  purchase  of  land,  an  averment  and  notes  thereto. 
that  tbe  principal  '*  failed  to  fulfill  his 
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price  of  goods  so  to  be  sold  [if  the  amoimt  of  the  gtuxranty  was 
limited^  addy  to  an  amount  not  exceeding  a  total  credit  of 
dollars,  or  otherwise^  as  the  limit  may  have  been]} 

II.  That  this  plaintiff  afterwards  and  on  or  about  the 

day  of  J 18     ,  and  on  the  faith  of  said  guaranty,  sold  and 

,  delivered  ^  to  paid  M.  N.,  at  his  request  and  selection  [designate 
hriefly  the  goods  sold']^  for  the  sum  of  dollars,  upon  such 

credit  of  months,  which  said  sum  oecame  due  and  pay- 

able from  said  M.  N.  to  this  plaintiff  on 

III.  That  payment  of  the  same  was,  on  or  about  said 

duly  demanded  from  said  M.  N.,  but  the  same  was  not  paid  by 
said  M.  N.  nor  by  defendant,  of  all  which  due  notice  was  given 
to  the  defendant.^ 

Whebefobe  [etc.y  demand  of  jvdgm,ent'\, 

865.  On  a  Guaranty  of  a  ^^recedent  Debt. 

I.  That  on  or  about  the  day  of  ,  18  ,  one  M.  N.  was  indebted 
to  this  plaintiff  in  the  sum  of  dollars,  which  sum  was  then 
[or,  on  or  about  the  day  of  ?  18  ,  became]  due  and 
payable  to  the  plaintiff. 

II.  That  on  said  day  the  defendant,  for  a  valuable  consider- 
ation paid  by  plaintiff,  guaranteed  the  payment  of  the  said  debt 
of  said  M.  N.  to  plaintiff. 

III.  That  said  indebtedness  of  dollars  has  not  been  paid 

^  Where  the  promise  was  collateral,  delivery,  may  be  averred  specially  in 
and  not  an  original  one,  so  as  to  be  lieu  of  a  delivery;  and  this  notwith- 
within  the  Statute  of  Frauds,  it  may  standing  he  subsequently  accepted  a 
be  added,  '  *  and  that  a  memorandum  of  delivery.  Eemble  f>.  Wallis,  10  Wend, 
said  agreement  was  thereupon  made  in   (N.*  Y.)  374. 

writing,  expressing  the  consideration  '  Whether  any  more  averments  are 
thereof,  and  was  subscribed  by  thede-  necessary  depends  upon  the  terms  of 
fendant,  of  which  the  following  is  a  each  guaranty.  See  forms  preceding, 
copy: "  [copy  of  the  memorandum],  and  notes  thereto. 
But  this  is  not  necessary.  Marston  t.  In  some  States  an  acceptance  of  a 
Swett,  66  N.  Y.  206.  guaranty,  absolute  in  terms,  roust  be 

*  In  an  action  on  a  surety's  absolute  communicated  to  the  guarantor  as  a 
promise  to  pay,  if  the  principal  does  condition  of  his  liability.    But  this  is 
not  pay  in  a  certain  time  after  delivery   not  the  rule  in  N.  Y.    Niles  Co.  ». 
to  the  latter,  tender  to  and  refusal  by   Reynolds,  88  N.  Y.  Supp.  1028. 
the  principal,  being  equivalent  to  a 
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by  said  M.  N.,  nor  by  the  defendant,  and  there  is  now  due  to 
plaintiff  thereon  from  the  defendant  the  sum  of  dollars,  with 
interest  froin,^  etc. 

Wherefore  [eic.^  demand  of  judgment]. 

866.  Again  at  Guarantor  of  Mortgage  to  Becover  Deficiency  after 

Foreclosiire.* 

I.  That  on  or  aboat  the  day  of  ,  18  ,  the  defend- 
ants entered  into  an  agreement  in  writing  with  the  plaintiff,  under 
tlieir  hands  and  seals,  in  the  words  and  figures  following :  [copy 
of  agreement]. 

II.  That  the  principal  sum  secured  by  the  bond  and  mortgage 
therein  referred  to  became  due  and  payable  on,  etc.y  but  was  not 
paid,  and  that  on  or  about,  etc.^  the  plaintiff  commenced  an 
action  in  the  Supreme  Court  for  the  county  of  for  the  fore- 
closure of  said  mortgage ;  that  such  proceedings  were  thereupon 
had  that  on  the  day  of  ,  18  ,  a  decree  was  duly 
made  in  said  action  by  the  said  court  for  the  foreclosure  of  the 
6ai<l  mortgage  and  the  sale  of  the  premises ;  and  it  was  further 
provided  by  said  decree  that  if  the  proceeds  of  such  sale  should 
be  insnfiicient  to  pay  the  amount  reported  due  to  the  plaintiff, 
with  interest  and  costs,  the  amount  of  such  deficiency  should  be 
specified  in  the  report  of  sale  therein,  and  one  W.,  one  of  the 
defendants  therein,  should  pay  the  same  to  the  plaintiff. 

III.  That  pursuant  to  said  decree  the  premises  were  duly  sold 
on,  etc.^  by  the  sheriff  of,  etc.^  for  the  price  or  sum  of,  etc. 

IV.  That,  upon  said  sale,  there  occurred  a  deficiency  of,  etc.^  as 
appears  by  the  sheriff's  report  of  said  sale,  duly  filed  in  the  office 

*  Or,  it  would  suffice  to  merely  al-  was  held  that  the  guaranty  was  not 
lege  *'  that  DO  part  thereof  has  been  one  for  payment,  but  that  the  fore- 
paid."  closure  and  sale  were  conditions  prec- 

*  This  form  is  sustained  by  Gold-  edent,  to  be  performed  with  due  dili- 
smith  r.  Brown,  35  Barb.  (N.  Y.)  484,  gencein  order  to  establish  tlie  liability 
but  the  recovery  is,  of  course,  limited  of  the  guarantor.  McMurray  x>.  Noyes, 
to  the  sum  actually  unpaid.  72  N.  Y.  523.     A  delay  of  six  months 

'  The  defendant  covenanted  that  if,  in  foreclosing  a  bond  and  mortgage 

in  case  of  foreclosure  and  sale  of  the  was  held  to  be  laches,  which  discharged 

mortgaged  premises,  there  should  arise  a  guarantor  of  its  collection.    Craig 

a  deficiency,  he  would  pay  the  same  v.  Park,  40  N.  Y.  181. 
on  demand.     In  an  action  thereon  it 
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of  the  clerk  of,  etc.^  and  that  thereupon,  to  wit,  on  the  day 

of  ,  18     ,  a  judgment  was  rendered  in  said  court  against 

said  W.  in  favor  of  the  plaintiff  for  the  said  sum  of,  etc.j  with 
interest  from  ,18    ,  of  which  no  part  has  ever  been  paid. 

V.  That  before  the  commencement  of  this  action  plaintiif 
demanded  of  the  defendants  payment  of  the  amount  of  such 
deiiciency,  and  at  the  same  time  tendered  to  them  an  assignment 
of  said  judgment  against  said  W.,  duly  executed  by  the  plaintiff, 
but  that  tlie  defendants  refused  to  pay  the  same,  and  have  ever 
since  neglected  and  refused  to  pay  the  same,  although  the  plain- 
tiff has  always  been  and  still  is  ready  and  willing  to  deliver  to  said 
defendants  an  assignment  of  said  judgment  upon  being  paid  the 
amount  due  thereon. 

Wherefore  [etc^  demand  qfjttdgmenf]. 


Notes  of  Becent  Cases  in  Different  States  Involving  Cluestions  of  Plead- 
ing in  Actions  upon  a  Guaranty. 

Georgia.— Simn  v.  Clark,  91  Ga.  803:  18  8.  £.  Rep.  158.  (Complaint  held 
sufficient  on  demurrer,  which  set  forth  a  copy  of  an  account  and  the  contmct 
of  the  guaranty  thereof,  and  alleged  plaintiff's  acceptance  of  the  guaranty, 
and  the  non-payment  of  the  account.)  Michigan. —  Clark  «.  Kellogg.  96 
Mich.  171;  65  N.  W.  Rep.  667.  (Where  the  guaranty  provides  that  plaintiff 
shall  use  due  diligence  in  the  collection  of  the  debt  guarantied,  an  allegation 
that  plaintiff  used  due  diligence  is  equivaient  to  an  averment  that  he  pursued 
the  course  which  the  law  imposed  on  him  to  charge  the  guarantor ;  but  under 
such  allegation  plaintiff  cannot  show  a  waiver  by  defendant  of  any  require- 
ment necessary  to  charge  him.)  New  TbrA;.*— Cahill  Iron  Works  v.  Pember- 
ton,  80  Abb.  N.  C,  450;  27  N.  Y.  Supp.  981.  (A  complaint  alleging  that  the 
guaranty  was  given  in  consideration  that  the  plaintiff  should  renew  the  notes 
whose  payment  is  guarantied,  is  sufficient  on  demiurrer,  though  the  complaint 
sets  forth  a  writing  which  purports  to  contain  the  guaranty,  but  which  is 
defective  under  the  Statute  of  Frauds  in  not  stating  the  consideration.)  Peters 
f>.  Chamberlain,  86  State  Rep.  1000;  18  N.  T.  Supp.  457.  (Where  complaint 
charges  defendants  as  guarantors  of  a  note,  it  cannot  be  amended  at  the  trial 
to  conform  pleading  to  proof  so  as  to  charge  defendants  as  indoisers.)  Oida- 
horna. —  Walter  A.  Wood  Mowing,  etc..  Co.  d,  Farnham,  1  Okla.  375;  83  Pac. 
Rep.  867.  (An  underttiking  indorsed  on  a  note :  **  For  value  received  I 
hereby  guaniuty  the  payment  of  the  within  note,  waiving  demand  and  pro- 
test,''  is  not  merely  a  guaranty  that  the  note  shall  be  paid  by  the  maker,  but 
an  original  promise  to  pay  it;  and  in  an  action  thereon  the  maker's  insolvency, 
or  plaintiff's  efforts  to  collect  the  note  need  not  be  alleged.)  South  Dakota. — 
Gieely  v.  McCoy,  3  S.  D.  624;  52  N.  W.  Rep.  1050.  (Complaint  on  a  guaranty 
of  collection  is  bad  on  demurrer,  if  it  fails  to  allege  demand  upon  the  principal 
debtor,  or  any  excuse  for  not  making  it.) 


PouoiBs  OF  Insuranos.  361 

1 

CHAPTER  XVIII. 

COMPLAINTS  IN  ACTIONS  ON  INSURANCE  POLICIES. 
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868.  The  same,  by  mortgagee,  under  provision  in  owner's  policy . .  865 

869.  The  same,  showing  a  renewal 866 

870.  The  same,  where  the  plaintiff  purchased  the  property  after  the 

insurance 866 

871.  By  the  assignee  after  loss,  on  an  agreement  to  insure,  policy 

never  having  been  delivered 367 

872.  On  personal  property,  removed  during  term 869 

878.  Against  attorney  in  fact,  upon  Lloyds  policy  containing  a  pro- 
vision that  he  alone  shall  be  sued 869 

874.  Against  underwriter,  on  Lloyds  policy 871 
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876.  By  executor 878 

876.  By  wife,  partner  or  creditor,  insured 875 

877.  By  the  assignee  of  Insured  in  trust  for  the  wife  of  insured 876 

878.  On  membership  certificate  of  fraternal  benefit  order 877 

m.  On  Aocidsnt  Insurance  Policies. 

879.  By  wife  oi  insured 879 

ly.  Marine  Policies. 

880.  On  a  valued  policy  on  ship  or  cargo 881 

881.  The  same,  on  an  open  policy. 888 

882.  Upon  freight 888 

888.  Avennent  of  lose  by  collision 884 

884.  Averment  of  waiver  of  acondition 884 

886.  For  a  partial  loss  and  contribution  to  general  average,  for 

goods  thrown  overboard 885 

886.  The  same,  where  the  damage  was  to  the  vessel 885 

Notes  of  recent  cases  involving  questions   of  pleading   ia 
actions  on  fnsuxanee  policies 886 

I.  On  Fire  Policies. 

867.  By  the  Owner,  Inaored. 

[Adapted  from  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  T.  6 ; 
Fowler  v,  N.  Y.  Indemnity  Ins.  Co.,  26  id.  422  ;  Batternnt,  etc., 
Co.  V.  Jm.  Co.,  78  Wisa  202.] 

I.  [AUege  defendam^a  corporate  capaovty^  see  Forme  37,  etc.\ 
and  was  at  all   die  times  hereinafter  mentioned,  and  now  is, 

46 
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engaged  in  the  basinesa  of  fire  insurance  within  the  State  of 
and  elsewhere. 

II.  That  at  all  the  times  hereinafter  mentioned,  plaintiff  was 
and  now  is  the  owner  and  seized  in  fee  of  premises  in  , 
known  by  the  street  and  number  ,  and  of  the  buildings 
and  improvements  erected  thereupon,*  hereinafter  mentioned. 

III.  That  in  and  by  its  certain  policy  of  insurance  numbered 

y  duly  signed  by  the  president  and  secretary  of  said 
defendants  and  countersigned  by  the  agent  of  the  company  at 

,  in  the  county  of  ,  on  tlie        day  of  , 

18     ,  and  delivered  to  plaintiff,  the  defendant,  in  consideration 
of  the  sum  of  dollars,  to  it  then  paid  by  plaintiff,  did 

insure  him  against  loss  ot  damage  by  iire  to  the  amount  of 
dollars  on  his  [describing  the  characte?*  and  location  of  huildiny] 
and  the  said  defendant,  in  and  by  the  said  policy  of  insurance, 
did  promise  and  agree  to  make  good  unto  said  plaintiff  all  such 
loss  or  damage  not  exceeding  in  amount  the  sum  insured  as  afore- 
said, as  should  happen  by  fire  to  the  property  as  tlierein  and 
herein  specified  during  the  term  of  year  from  the         day 

of  9  13    9  ^o  ^^e        day  of  >  I^    >  ^^'^  to  be  paid 

within         days  after  notice  and  proof  thereof,*  a  copy  of  which 

*  An  InsuraDce  policy  obtained  by  a  App.   1804);  Dickeiman  f>.  Vermont, 

person  having  no  property  interest  in  etc.,  Ins.  Co.,  (Vt.  1895)  80  Atl.  Rep. 

the  subject  of  the  policy,  is  void  at  808.    An  allegation  that  the  policy  in 

common  law  (4  Bro.  P.  C.  431;  2  Atk.  suit  was  not  speculative,  without  a 

557)    and  under    the  N.    Y.    statute  specific  allegation  of  plaintifTs  insur- 

against  wagers  (3  Den.  801;  2  N.  Y.  able  interest  is  sufficient  after  verdict. 

210).     A  similar  interest  must  have  Kentucky  Life,  etc.,  Co.  r.  Hamilton, 

been  had  at  the  time  of  the  loss  by  the  63  Fed.  !Rep.  98. 

one  then  holding  the  policy.    2  N.  Y.  An  allegation  that  plaintilF  is  the 

210;  26  id.  422.  owner  of  the  property  is  sufficient  on 

It  is  essential,   therefore,   that  the  demurrer  under  a  policy  containing  a 

complaint  should  show  the  insurable  provision  that  it  shall  be  void  if  the 

interest  both  at  the  time  of  insuring  assured    is   not    the    "unconditional 

and  at  the  time  of  the  loss,  otherwise  owner  in  fee."    Phoenix  Ins.  Co.  «. 

it  is  bad  against  demurrer.    Fowler  tJ.  Stark,   120  Ind.  444;  22  N.  E.  Rep. 

N.  Y.  Indemnity  Ins.  Co..  26  N.  Y.  413. 

422;  Phcenix  Ins.  Co.  v.  Wilson,  132  Alleging  that  plaintiff  was  the  owner 

lud.  449;  Hard  wick  x>.  State  Ins.  Co.,  at  the  time  of  the  insurance  is  not 

20  Oreg.  647;  Com.  Un.  Ass.  Co.  e.  enough.     Indiana  Ins.   Co.   tr.   B<>ge- 

Dunbar,  26  S.  W.  Rep.  628  (Tex.  Civ.  man,  4  Ind.  App.  287. 
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said  policy  is  hereunto  annexed  marked  ^^  A  "  and  made  a  part 
thereof.^ 

IV.  That  on  or  about  the  day  of  j  18  ,  [and  while 
said  contract  of  insurance  was  remaining  in  full  force  and 
effect]'  the  said  building  so  insured  and  mentioned  in  said 
policy  was  wholly  destroyed  by  fire'  [or,  in  case  of  partial 
hss^  was  destroyed  by  fii*e,  excepting  portions  of  the  walls 
thereof  —  or ^  otherwise^  according  to  the  f act].  That  said  fire 
did  not  occur  from  any  one  of  the  causes  excepted  in  said  policy.* 

V.  That  the  true  and  actual  value  of  the  said  building  so 
insured,  at  the  time  of  the  destruction  thereof,  was  at  least  the 
sum  of  dollars  [and  if  a  partial  loss  only  is  charged^ 
addj  and  that  the  loss  sustained  by  plaintiff  from  such  fire  was  at 
least  the  sum  of  dollars].*^ 

'  This  paragraph  is  adapted  from  the  suit  is  based.    Phcenix  Ins.  Co.  r. 

Fowler  v.  N.  Y.  Indemnity  Ins.  Co.,  Stocks.   149  111.  819;  80  N.  E.  Rep. 

26  N.  Y.  422;  a.  c.  at  Genl.  Term,  23  408;  Same  v.  Stark,  120  Ind.  444;  22 

Barb.  (N.   Y.)  148.     A  complaint  is  N.  E.  Rep.  413. 

sufficient  to  enable  the  policy  to  be  *  This  must  be  averred,  unless  it 

admitted  in  evidence  if  it  described  it  necessarily  appear  from  the  facts  set 

generally  as  a  policy  of   insurance,  forth.     Weltin «.  Ins.  Co.,  87  N.  Y. 

covenanting   to   pay  the   assured   a  St.  Rep.  695;  18  N.  Y.  Supp.  700. 

specified  sum  upon  proof  of  loss  dur-  '  Under  an  averment  of  total  loss, 

ing  its  continuance,  without  stating  plaintiff  may  be  permitted  to  show 

its  other  terms  and  conditions.    Man-  and  recover  for  a  partial  loss  if  defend- 

hattan,  etc.,  Ins.  Co.  v.  Willis,  8  C.  ant  is  not  prejudiced.     Peoria,  etc., 

C.  A.   594;   60  Fed.  Rep.  286;   s.  p.  Ins.  Co.  v.  Whitehill,  25  III.  466. 

Hartford  Fire  Ins.  Co.   v.  Kahn,  84  *  It    is  generally  sufficient    if   the 

Pac.  Rep.  895.    If  the  policy  is  set  complaint  charge  that   the   loss   oc- 

forth  by  copy,  its  legal  effect  will  be  curred  from  a  cause  insured  against 

gathered  from  the  terms  and  not  from  (Hunt  v.  Hudson  River  Fire  Ins.  Co., 

Uie    allegations    of    the    complaint.  2  Duer  [N.  Y.].  481;  Ferrer  v.  Ins. 

Black  V.  Ins.  Co.,  47  Hun  (N.  Y.),  210.  Co.,  47  Cal.  416;  Forbes  v.  Ins.  Co., 

If  the  policy  itself  is  not  set  forth,  15  Gray,  249);  but  in  some  jurisdic- 

Uien  the  time  when  payment  of  the  tions  the  exceptions  contained  in  the 

loss  was  agreed  to  be  made  should  be  policy  must  be  negatived.     Pelican, 

averred.    Dickermanv.  Vermont,  etc.,  etc.,  Ins.  Co.  v.  Troy,  etc.,  Assn.,  77 

Ins.  Co.,  67  Vt.  99;  80  Atl.  Rep.  808;  Tex.  225;  18  S.  W.  Rep.  980;  Phoenix 

Furlong  v.  Agricultural  Ins.  Co.,  28  Ins.  Co.  v.  Boren,  83  Tex.  97;  18  S.  W. 

Abb.  N.  C.  444;  18  N.  Y.  Supp.  844.  Rep.  458;  Western  Refrig.  Co.  v.  Am. 

The  application  for  the  policy  is  not  Cas.  Ins.  Co.,  51  Fed.  Rep.  155. 

''  the  instrument  sued  on,"  within  the  '  Plaintiff  must  aver  amount  of  loss. 

meaning  of  the  statute  requiring  the  Summers  v.  Ins.  Co.,  63  Mo.  App.  521. 

filing  of  the  instrument  upon  which  But  by  statute  in  some  States    the 
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YL  [If  the  poUoy  provides  that  d^endanfs  liability  shall  he 
proportioned  to  other  insurance  existing  on  the  premises ;]  That 
plaintifi  had  no  other  policy  of  insurance  [or,  insurance  aggre- 
gating the  amount  of  dollars,  and  no  more,  in  addition  to 
said  policy  issued  by  defendant]  upon  said  building.^ 

YII.  That  plaintiff  duly  performed  all  the  conditions  on  his 
part,  and  that  more  than  days  have  elapsed  since  the 

delivery  by  plaintiff  to  defendant  of  notice  and  proof  of  loss.* 

[In  Jurisdictions  where  the  common-law  rule  of  pleading  per- 
forrnance  of  conditions  precedent  stiU  obtains,  tJie  complaint 
must  show  compliance  in  detail;  the  foil-owing  paragraph  will 
sufficiently  suggest  the  character  of  the  averments :  That  after  the 
destruction  of  said  property  by  fire  as  aforesaid,  the  plaintiff  forth- 
with gave  notice  thereof  to  the  defendants,  and  within  a  reasonable 
time  thereafter,  and  as  soon  as  possible,  to  wit,  on  or  about  the 
day  of  »  1^    9  ^^  plaintiff  delivered  to  the  defend- 

ants an  account  of  said  loss,  which  account  was  signed  by  plain- 
tiff, and  verified  by  his  oath,  declaring  the  same  to  be  true  and 
just,  which  said  account  contained  all  the  particulars  required  to 

nmouDt  written  in  the  policy  is  taken  Frecev.  Nat.  Life  Ins.  Co.,  19  N.  Y. 

to   be  the  fair  valne  of  the  insured  6upp.  8;  TiUy  «.  Ins.  Co.,  86  Va.  811; 

property  in  case  of  total  loss,  and  dis-  It  is  an  essential  allegation.    Furlong 

penses  with  the  averment.  v  Ins.  Co.,  18  K.  Y.  Bupp.  844. 

1  If  such  a  provision  is  incorporated  Performance  of   conditions   subse- 

in  the  policy,  a  complaint  is  defective  quent  need  not  be  averred.    LondoD, 

if  it  fails  to  state  what  other  insurance  etc.,  Ins.  Co.  v.  Crank,  91  Tenn.  876; 

was  held.    Coats  v  West  Coast,  etc.,  S8  S.  W.  Rep.  140. 

Ins.  Co.,  4  Wash.  875;  80  Pac.  Rep.  Waiver   of   conditions    cannot   be 

404.    It  must  also  allege  defendant's  proven  under  an  allegation  of   per- 

proportionate  liability.  formance;  the  waiver  must  be  averred. 

*  The  statutes  of  most  States  pro-  Carman- Am.  Ins.  Co  v.  Waters,  808. 
vide  a  short  method  of  pleading  per-  W.  Rep.  676;  East  TezRS  Ins.  Co.  o. 
formance  of  conditions  precedent.  Brown.  82  Tex.  681;  Pioneer,  etc.. 
That  this  applies  to  the  plaintilfs  per-  Co.  e.  Phoenix  Ins.  Co..  110  N.  C.  176; 
formance  of  the  conditions  in  policies  GiUett  v.  Ins.  Co.,  S8  Kan.  108;  Colo. 
of  insurance  is  well  established.  Ins.  Co.  «.  Brown.  15  Colo.  70. 
Richards  e.  Travelers'  Ins.  Co.,  80  The  complaint  must  also  show  that 
Cal.  170;  Phoenix  Ins.  Ca  v.  Golden,  the  necessary  number  of  days  liaa 
121  Ind.  524;  Gillett  t,  Ins.  Co.,  58  elapsed  since  proof  of  loss  was  far- 
Kan.  108;  Mosness  «.  Ins.  Co.,  50  nished  the  insurer.  First  Nat.  Bank 
Minn.  841;  McCollough  «.  Ins.  Co.,  «.  Dakota,  etc..  Ins.  Co..  (Sup.  C^.  8o. 
(Mo.  1898)  28  8.  W.  Rep.  207;   De  Dak.  1894)  61  K.  W.  Rep.  499;  Hefl- 
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be  stated  therein  by  the  conditions  annexed  to  said  policy,  and  was 
accompanied  by  the  affidavit  of  two  disinterested  respectable  per- 
sons, not  contie^uous  to  the  place  of  the  fire,  and  not  concerned 
in  the  loss  as  creditors  or  otherwise,  or  related  to  the  insured  or 
stifferer,  to  the  effect  that  they  had  made  due  inquiry  into  the 
cause  and  origin  of  the  fire,  and  also  as  to  the  value  of  the  prop- 
erty destroyed,  and  that  they  were  acquainted  with  the  circum- 
stances and  character  of  the  said  insured,  and  they  verily  believed 
that  he  had  really,  and  by  misfortune,  and  without  fraud  or  evil 
practice,  sustained  by  such  fire  loss  and  damage  to  the  amount  of 
not  less  than  dollars  on  the  said  property  insured,  as 

hereinbefore  set  forth,  and  was  likewise  accompanied  by  a  cer- 
tificate of  a  resident  magistrate  to  the  effect  that  he  was 
acquainted  with  the  two  persons  making  such  affidavit,  and  that 
he  believed  them  to  be  men  of  honor  and  integrity.] 

YIII.  That  defendant  has  failed  to  pay  said  sum  of 
dollars,  or  any  part  thereof.^ 

Whkrefobe  [etc.j  d&mand  of  jvdgmen£\, 

S68b  The  Same,  bjr  Mortgagee^  under  Provision  in  Owner's  Policy.* 

I.  \A%  in  precedmg  form."] 

II.  [As  in  preceding  form^  substituting  name  of  insured  for 
""  plaintiff r^ 

in.  That  on  or  about  the  day  of  >  18    ,  said 

M.  !N.  [insured'\  made  and  delivered  to  plaintiff  his  bond  condi- 
tioned for  the  payment  to  plaintiff  of  the  sum  of  dollars, 
and  thereupon  made  and  delivered  to  plaintiff  a  mortgage  upon 
the  said  premises  to  secure  the  payment  of  said  sum,  which  said 
mortgage  contained  the  covenant  of  said  M.  N.  [insured]  to  keep 
the  said  premises  insured  against  damage  by  fire  for  the  benefit 
of  plaintiff. 

net  9.  China  Mat.  Ins.  Co.,  18  K.  Y.  *  The  mortgagee  may  sue  in  his  own 

Snpp.  177;  45  K.  Y.  St.  Rep.  578.  name  (Hathaway  «.  Ins.  Co.,  184  N.  Y. 

>  Non-payment   must    be   alleged.  409),  or  may  join  with  the  owner  as 

Richards    v.     Travelers'     Ins.     Co.,  co-plaintiff  (Winne  v.  Ins.  Co.,  91  N. 

80  Cal.  505;  Gill  «.  JStna,  etc.,  Ins.  Y.  185;  Ermentrout  «.  Am.  Ins.  Co., 

Co.,   81   K.  Y.   Supp.  485.     Ocmtra,  60  Minn.  418);  and  an  accord  and  sat- 

Hanover  Fire  Ins.  Co.  «.  Bchellak,  85  isfaction  between  insurer  and  owner 

Nehr.  701.  will  not  affect  the  mortgagee's  rights 
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IV.  That  thereupon,  and  in  compliance  with  his  said  covenant, 
the  said  M.  N.  made  application  to  the  defendant  for  the  policy 
of  insurance  hereinafter  mentioned  [continue  as  in  P.  Ill  of  pre- 
ceding form^  to  the  *,  where  insert  "  loss,  if  any,  to  be  paid  to 
plaintiff,  as  his  mortgage  interest  may  appear,  a  copy  of  which 
said  policy  and  the  direction  for  payment  is  hereunto  annexed, 
marked  'A,'  and  made  a  part  hereof"]. 

V.  That  said  bond  is  wholly  unpaid,  and  this  plaintiff  is  the 
owner  and  holder  thereof  and  of  the  said  mortgage. 

[Allege  destruction  of  premises^  amount  of  losSj  performance 
hy  M,  N}  of  conditions  precedent^  and  non-paymewt  to  plain- 
tiff hy  defendant^  as  in  the  preceding  form."] 

Whebefobe  [etc.y  demand  of  judgm^nt^. 

869.  The  fikune,  Showing  a  Renewal 

[As  in  Form  367,  inserting  after  paragraph  IllthefoUawing :] 

IV.  That  on  or  about  the  day  of  >  18     ,  the 

defendant,  by  its  agents  duly  authorized  thereto,  in  consideration 
of  dollars  to  it  paid  by  plaintiff,  executed  and  delivered 

to  plaintiff  its  certificate  of  renewal  of  said  policy,  of  which  the 
following  is  a  copy :  [copy  of  the  certificate^  [or^  a  copy  of  which 
is  annexed  as  a  part  of  this  complaint,  and  marked  Exhibit  6.], 
and  thereby  renewed  said  insurance  for  the  term  of  one  year 
from  said  day  of,  etc. 

[Continue  as  in  Form  367.] 

870.  The  Same,  where  the  Plaintiff  Purchaaed  the  Property  after  the 

Insurance. 

[As  in  Form  367,  substituting^  in  the  averment  of  the  making 
of  the  policy^  the  name  of  the  original  insurer  in  place  of  the 
words  "  the  plaintiff;  "  and  inserting  thefoUowvng  :\ 

IV.  That  on  or  about  the  day  of  5  18     ,  the  said 

[original  insured^  duly  sold,  assigned  and  conveyed  to  the  plain- 


under  the  policy.    Hathaway  t).  Orient  so.    Moore  «,  Hanover  Fire  Ins.  Co., 

Ins.  Co.,  134  N.  Y.  409.  71  Hun  (N.  Y.),  199;  24  N  Y.  Supp. 

*  If  the  owner  refuses  to  make  proofs  607. 
of  loss,  the  mortgagee  is  entitled  to  do 
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tiff  all  his  right,  title  and  interest  in  the  said  {^property  insured^ 
and  thereupon,  with  the  consent  of  the  defendant,  duly  indorsed 
thereupon,  assigned  and  transferred  said  policy  of  insurance  to 
plaintiff. 

[^Contifhue  as  in  Form  367.] 

871.  By  the  Asaignee  after  Lom,  on  an  Agreement  to  Insure,  Policy 

Never  Having  Been  Delivered.* 

I.  [Incorporation  and  business  of  defendamiy  as  in  Form 

P>67.] 

II.  That  on  and  before  the  day  of  9^8,  the  W.  M. 
Company  was  a  domestic  corporation  established,  at,  etc,  /  that  on 
or  about  said  date,  it  made  application  to  the  defendants,  for 
insurance  against  loss  or  damage  by  iire  upon  certain  merchan- 
dise, which  was  then  the  property  of  said  W.  M.  Company, 
consisting  of  scythes  contained  in  a  building  of  the  said  W.  M. 
Company,  occupied  for  storing,  blacking,  bluing,  and  packing 
scythes,  in  said  city  of  .  That  the  defendants,  on  said  day, 
agreed  to  insure  said  stock  for  months  from  the  said  day,  in 
the  sum  of  dollars,  for  the  consideration  of  dollars 
premium  to  be  paid  by  plaintiff,  and  that  the  said  defendants 
would  execute  and  deliver  to  the  said  W.  M.  Company  a  policy  of 
insurance  in  the  usual  form  of  policies  issued  by  them,  the  said 
defendants,  for  the  sum  of  dollars,  for  the  term  of 
months  from  the  said  day. 

III.  That  the  said  W.  M.  Company  then  and  there  paid  to  the 
defendant  said  premium,  to  wit,  dollars.* 

'  This  is  adapted  from  the  complaint  ment  for  payment  of  the  amount  due 

in  Rockwell  v.  Hartford  Fire  Ins.  Co.,  only.    8.  P.  Hardwick  r.  Ins.  Co.,  20 

4  Abb.  Pr.  (N.  Y.)  179.    It  was  held  Oreg.  547;  26  Pac.  Rep.  840. 

in  that  case  that  where  there  is  an  An   agreement  to   renew  a  policy 

agreement  to  insure  and  to  deliver  a  from  year  to  year  on  payment  of  an 

policy,  and  a  loss  occurs  before  the  annual  premium,  either  party  being  at 

delivery  of  a  policy ,  it  is  not  necessary  liberty   to  discontinue,  is  not  within 

that  the  insured   should  proceed  to  the  Statute  of  Frauds.    19  N.  Y.  305. 

compel  the  delivery  of  a  policy  before  *  Payment  of  the  premium  at  the 

he  can  recover  the  insurance,  but  he  time  is   not   essential.    Hardwick  «. 

may    maintain  an    action  upon  the  Ins.  Co.,  9upra. 
agreement  and  the  loss,  taking  judg- 
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lY.  That  it  was  then  and  there  agreed  between  the  said  W.  M. 
Oompany  and  the  said  defendants,  that  the  said  insurance  in  the 
sum  of  dollars,  should  be  binding  on  the  part  of  the  defend- 

ants for  the  term  of  months  from  the  time  of  the  receipt  of 
the  said  premium,  to  wit,  the  day  of  >  18     )  ^'^^  ^^^^ 

said  defendants  then  and  there,  in  consideration  of  the  premises, 
promised  and  agreed  to  and  with  the  said  W.  M.  Company,  to 
execute  and  deliver  to  it,  within  a  reasonable  and  coHvenient  time, 
a  policy  in  the  usual  form  of  their  policies,  insuring  the  said  stock 
of  goods  in  the  sum  of '  dollars  against  loss  and  damage 

by  fire,  the  insurance  to  commence  at  the  time  of  the  receipt  of 
the  said  premium,  and  continue  for  the  said  term  of  months. 

V.  That  the  defendants,  by  a  policy  of  insurance  issued  in 
usual  form  (among  other  things),  do  promise  and  agree  [here  set 
out  legal  effect  of  the  oontemplated  policy  as  in  paragraph  III 
of  Form,  867, —  (W,  that  a  copy  of  the  defendants'  usual  policy  of 
insurance  except  as  to  the  name  of  insured,  date,  amount  and 
term  thereof,  is  hereunto  annexed  marked  ^^A"  and  made  part 
hereof], 

YI.  That  after  the  insurance  so  made,  and  after  the  said  prom- 
ise to  execute  and  deliver  a  policy  in  conformity  tliereto,  and 
within  the  said  term  of  months,  for  which  the  said  W.  M. 

Company  was  so  insured,  to  wit,  on  the  day  of  , 

18  ,  the  said  stock  of  merchandise  in  the  said  building  men- 
tioned and  intended  to  be  so  insured,  was  damaged  and  in  part 
destroyed  [or^  was  totally  destroyed]  by  fire ;  that  the  true  and 
actual  value  of  said  stock  of  merchandise  was  dollars; 

that  the  same  was  then  and  at  all  times  herein  mentioned  the  prop- 
erty of  said  W.  M,  Company,  and  that  the  said  W.  M.  Company 
thereby  sustained  loss  and  damage  to  the  amount  of 
dollars. 

VII.  That  said  W.  M.  Company  duly  performed  all  the  con- 
ditions of  said  agreement  and  insurance  on  their  part,  and  more 
than  sixty  days  [or,  otherunse  as  required  by  the  policy^  before 
the  commencement  of  this  action,  to  wit,  on  or  about  the 
day  of  ,  18    ,^  gave  to  the  defendants  due  notice  and  proof 

1  Where  the  complaint  averred  that  as  soon  as  possible  thereafter,  that  is 
the  property  insured  was  destroyed  by  to  say,  on  the  24th  of  Hay,  1862^  thf; 
fire  on  the  20th  of  May,  1852,  and  that  plaintiffs  gave  notice  thereof  to  the  de- 
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of  the  loss  as  aforesaid,  lEind  daly  demanded  payment  of  the  said 
sum  of  dollars. 

YIII.  That  no  part  of  the  same  has  been  paid. 

IX.  That  on  the  day  of  ,  18    ,  the  said  W.  M. 

Company  duly  assigned  to  this  plaintifi  the  said  agreement  and 
insurance,  and  their  claim  against  the  defendants  thereon. 

Whebefobe  [ete.j  demamd  of  judgmenf]. 

87S.  On  Personal  Property  Somoved  During  Term. 

l^After  aUegmg  the  issuance  of  the  policy^  etc.,  as  vn  preceding 
formSj  continue ;] 

IV.  That  thereafter  and  on  or  about  the  day  of  , 

18    ,  plaintiff  removed  his  said  property  from  said  building  at 
No.  street  to  the  [dwelling  house  built  of  brick]  at 

No.  street  in  said  city ;  'that  defendant  was  notified  of 

such  removal,  and  on  said  day  indorsed  its  consent  upon  said 
policy,  as  follows :  \set  out  consent"], 

[Continue  as  in  preceding  forms.] 

378.   Against  Attorney  in  Fact  upon  Lloyds  Policy  Oontaining  a 

Provision  that  lie  Alone  shall  be  Sued.* 


A.  B.,  plaintiff, 
vs. 
Y.  Z.,  as  attorney  in  fact  of  and 
representing  M.  N.,  O.  P.,  Q. 
R.  and  S.  T.,  defendants. 


I.  That  the  defendant,  at  the  times  hereinafter  mentioned,  was 
the  general  manager  and  duly  authorized  attorney  for  and  repre 

fendimts  —  hM,  that  the  plaintiffs  where  a  demurrer  was  overruled. 
were  not  precluded  by  the  terms  of  Although  in  that  action  the  defend- 
their  complaint  from  showing  on  the  ants  were  not  sued  ''as''  attorneys. 
trial  that  the  proper  notice  was  given  and  allegations  in  the  complaint  when 
on  the  morning  of  the  twenty-first,  challenged  by  demurrer  admitted  their 
Hovey  v,  American  Mutual  Ins.  Co.,  personal  liability  as  principals,  the 
3  Duer  (K.  T.)f  654.  court  passed  upon  the  question  of  the 

*  Adapted  from  complaint  in  Leiter  effect  of  the  provision  quoted  in  the 
«.  Beecher,  3  App.  Div.  (N.  Y.)  577,    form,  and  hsid,  that  the  action  could 

48 
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sen  ting  the  underwriters  or  insurers  of  property  against  loss  by 

fire,  doing  business  under  the  name  and  style  of  the  '^ 

Lloyds  of  ,"  whose  names  are  above  set  forth,  with 

authority  to   issue  policies  of  insurance  in  the   name  of  such 

underwriters. 

II.  That  heretofore  and  on  or  about  the  day  of  , 
18  ,  the  said  defendants,  acting  as  the  attorney  for  said  under- 
writers, duly  entered  into  a  contract  with  plaintiff,  in  which  and 
by  which  defendant  covenanted,  promised  and  agreed,  in  con- 
sideration of  the  sum  of  dollars  to  him  paid  by  the  plaintiff 
as  premiums  for  the  insurance  herein  stated,  to  insure  the  property 
of  the  plaintiff  for  the  term  of  years  from  to 
against  all  direct  loss  or  damage  by  fire  to  an  amount  not  exceed- 
ing dollars  in  the  aggregate,  as  follows,  to  wit :  [descrip- 
tion of  property  insured  y  also  set  forth  any  conditions  in  policy 
required  under  rules  of  pleadvng  ordinary  Jire  policies  ;  see  pre- 
ceding forms']. 

III.  It  was  further  agreed  that,  in  case  of  a  loss  or  damage  by 
fire  to  plaintiff's  said  property,  the  defendant  should  pay  to  plain- 
£iff  the  said  sum  of  dollars  or  an  amount  found  due  and 
payable  under  the  contract  of  insurance  upon  proof  to  defendant 
of  such  fire,  loss  or  damages  thereby  to  plaintiff's  said  property. 

IV.  [Set  forth  loss,  amount  of  damage^  and  proof  of  loss^  as 
tmder  ordinary  policy;  see  preceding  forms.] 

V.  That  pursuant  to  said  contract  of  insurance,  it  was  agreed 
that  the  underwriters  should  pay  to  plaintiff  the  said  loss  in  equal 
proportions,  share  and  share  alike.  That  said  contract  or  policy 
of  insurance  contained  the  following  provision :  "  No  action  shall 
be  brought  to  enforce  tlie  provisions  of  this  policy  except  against 
the  general  managers  as  attorneys  in  fact,  and  representing  all  of 
the  underwriters,  and  each  of  the  underwriters  hereby  agrees  to 
share  the  result  of  any  suit  so  brought  as  fixing  his  individual 
responsibility  thereunder." 

VI.  [Lapse  of  sixty  days  after  proof  of  losSy  and  nonrpay- 
m^nt  of  amount  of  loss^  as  in,  Form,  367.] 

be  sustained  against  them  as  attorneys;  principals,  who  would  be  bound  by 
and  the  court  could  fix  the  total  sum  the  adjudication  so  far  as  it  fixed  the 
to  be  paid  and  apportion  it  among  the  amount. 
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Whebsfobx,  plaintiff  demands  judgment :  that  it  be  adjudged 
and  decreed  what  sum,  if  any,  has  become  payable  to  this  plain- 
tiff under  and  by  the  terms  of  the  said  contract  of  insurance ; 
that  such  sum,  together  with  the  costs  of  this  action,  be  appor- 
tioned among  the  aforesaid  underwriters  as  by  said  contract  pro- 
vided ;  and  that  each  of  said  underwriters  be  decreed  to  pay  such 
apportioned  sum  to  plaintiff ;  and  that  plaintiff  have  such  other 
and  further  relief  as  may  be  just.^ 

874.  Against  Underwriter,  on  Lloyds  Policy.* 

I.  That  on  or  about  the  day  of  ,  18    ,  in  consider- 

ation of  the  payment  of  dollars  premium,  the  defend- 

ant   and    nineteen    other    individuals    or    firms    ad    separate 


1  This  demand  for  judgment  follows  stipulation  in  the  policy  as  follows: 

the  suggestions  contained  in  the  opin-  "  No  action  shall  be  brought  by  the 

ion  in  Leiter  e.  Beecher,  nipra,  as  to  assured  to  enforce  the  provisions  of 

the   power  of   the  court  under   the  this  policy,  except  against  the  attor- 

stipulation  of  the  imderwriters.     The  neys  in  fact,  as  representing  all  of  the 

Judgment  demanded  in  that  case  was:  underwriters,  and  each  of  the  under- 

'*  Whbbbforb,  plaintiff  demands  writers  hereby  agrees  to  abide  the  re- 
Judgment  against  the  defendants  that  suit  of  any  suit  so  brought,  as  fixing 
they  be  required  to  contribute  and  pay  his  individual  responsibility  there- 
the  sum  of  dollars  each  [tke  pro  under."  This  provision  has  been  be- 
rata  propartum],  and  that  the  plaintiff  fore  the  courts  in  actions  on  similar 
have  Judgment  against  them  for  the  policies,  and  it  has  been  decided  that 
sum  of  dollars  [the  aggregate  where  the  attorneys  in  fact  are  not  un- 
amcuiU\  and  for  such  other  and  derwriters  such  provision  is  contrary 
further  relief  as  may  seem  Just,  with  to  public  policy  and  void  (Knorr  t. 
costs  of  this  action."  This  demand,  Bates,  14  Misc.  Rep.  [N.Y.]  501;  12 id. 
however,  seems  to  proceed  on  the  895;  Farjeon  «.  Fogg,  16  id.  219),  but 
theory  that  the  underwriters  them-  where  the  attorneys  in  fact  are  under- 
selves,  as  principals,  are  defendants ;  writers,  and  liable  as  such  on  their 
the  theory  is  not  sustained  in  the  contractual  obligation,  the  stipulation 
opinion  of  the  court,  for  it  is  there  that  only  one  of  their  number  should 
said:  "Although  the  defendants,  who  be  sued,  to  prevent  a  multiplicity  of 
are  Beecher  &  S.,  and  no  one  else,"  suits  and  an  unnecessary  accumula- 
etc.  tion  of  costs,  is  valid.    N.  J.  &  Penn. 

*  This  form  is  adapted  from  the  com-  0.  W.  v.  Ackermann,  6  App.  Di v.  (N. 

plaint  in  Balli  «.  White,  21  Misc.  (N.  Y.)  640;  Stieglitz  «.  Belding,  20  Misc. 

Y.)  285,  affg.  20  id.  635,  where  a  Judg-  Rep.  (N.  Y.)  297;  Lawrence  v.  Schae- 

ment  was  sustained  on  appeal.    The  fer,  20  App.  Div.  (N.  Y.)  80;  46  N.  Y. 

defendant  contended  that  the  attorneys  Supp.  719. 
In  fact  should  alone  be  sued,  under  a 
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nnderwriters,  doing  business  together  under  the  name  and 
style  of  the  Metropolitan  Lloyds  of  New  York  City,  each  repre- 
sented by  and  doing  business  through  B.  &  Company  of 
the  city  of  New  York,  as  attorneys  for  such  underwriters, 
they  each  acting  separately  through  said  attorneys  and  not  one 
for  the  other,  or  any  of  the  others,  issued  and  delivered  their 
i  certain  policy  of  insurance.  No.  ,  in  favor  of  the  said  plain- 

tiff whereby  the  defendant  and  each  of  such  firms  and  individuals 
did  for  good  and  valuable  consideration  separately  insure  each  in 
the  amount  of  dollars,  the  said  plaintiff  for  the  term  of  [one] 
year  from  said  day  of  9  ^^    9  &t  noon,  against  all 

direct  loss  or  damage  by  tire  not  exceeding  in  the  aggregate  the 
said  sum  of  dollars  to  the  following  described  property 

while  located  and  contained  as  described  in  said  policy,  and  not 
elsewhere,  to  wit :  {description  of  jproperty  and  location"]  and 
that  other  insurance  was  permitted  without  notice. 

II.  That  it  was  further  provided  in  said  policy  that  in  no  event 
or  contingency  should  the  liability  of  any  underwriter  thereon 
exceed  the  amount  of  the  subscription  thereto  by  said  firm  or 
individual,  and  in  no  event  or  contingency  should  any  underwriter 
thereon  be  liable  for  any  part  of  the'  sum  subscribed  by  any  other 
underwriter  thereon,  the  liability  assumed  thereby  by  each  under- 
writer being  separate  and  individual  only,  as  if  each  underwriter 
had  issued  to  the  insured  therein  a  separate  policy  and  not  in  any 
respect  for  the  amount  insured  by  any  other  underwriter ;  that  the 
defendant  subscribed  said  policy  of  insurance  in  the  sum  of 
dollars,  and  was  one  of  twenty  firms  and  individuals  who  sub- 
scribed the  same  as  separate  underwriters  in  such  amounts  of 

In  Straus  «.  Hoadley,  28  App.  Div.  or  assigns,  for  the  true  performance  of 

(N.Y.)  860,  plaintiff  made  all  the  under*  the  premises,  each  one  for  his  own 

writers  defendants,  asking  judgment  part  of  the  whole  amount  herein  as- 

against  each  of  them  for  the  amount  of  sured,  and  for  such  his  proportion  nf 

their  individual  liability.    The  policy  all  additional  sums  that  may  be  in- 

sued   on   provided:   "And   the  said  dorsed  hereon  by  said  attorneys  only.** 

firms,  corporations  and  individuals  are  ffM,  that  each  underwriter's  contract 

contended  and  promise  to  bind  them-  created  a  several  liability,  and  that 

selves  severally  and  not  jointly,  nor  the  complaint  was  demurrable  for  a 

any  one  for  any  other,  their  respective  joinder  of  causes  of  action  not  aifect- 

executors  and  administrators,  to  the  ing  all  parties  defendant, 
assured,  his  executors,  administrators 
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dollars  respectiyely,  and  that  such  policy  was  so  subscribed  by  the 
defendant  and  by  each  of  said  other  firms  and  individuals. 

III.  That  at  the  time  of  the  issuance  of  said  policy  and  there- 
after, down  to  and  at  the  time  of  the  happening  of  the  fire  here- 
inafter mentioned,  the  said  corporation,  plaintiff,  was  the  owner 
of  said  property  described  in  said  policy  of  insurance. 

IV.  That  on  or  about  the  day  of  ,  18  ,  a  fire 
occurred  at  said  insured  premises,  described  in  said  policy,  whereby 
certain  loss  and  damage  was  occasioned  to  the  property  described 
in  said  policy,  to  the  amount  of  dollars,  under  the  said 
policy. 

Y.  That  notice  of  said  fire  was  immediately  giveu  by  the  said 
insured  to  the  said  underwriters'  attorneys,  as  provided  in  said 
policy,  and  that  within  [sixty]  days  after  the  said  fire  the  said 
insured  duly  rendered  a  statement  and  proof  of  loss  to  the  said 
defendant's  underwriters,  said  attorneys,  signed  and  sworn  to  by 
said  insured,  as  provided  in  and  required  by  the  terms  and  con- 
ditions of  the  said  policy  of  insurance. 

YI.  That  the  defendant's  individual  proportion  of  such  loss 
and  damage  by  said  fire,  as  a  separate  underwriter  under  said 
Metropolitan  Lloyds,  of  New  York  City,  policy  of  insurance,  was 
and  is  the  sum  of  dollars. 

YII.  That  under  and  pursuant  to  the  said  policy  the  said  last- 
mentioned  sum  became  payable  from  the  defendant  to  the  said 
plaintifi^  on  or  about  the  day  of  >  18    ,  and  that  no 

part  of  said  sum  has  been  paid,  although  payment  has  been 
demanded  of  the  defendant. 

Whbrefobe  [etCj  demand  of  judgment^ 

II.  On  Life  Insurance  Policies. 

876.  By  Executor.  1 
[From  Dwight  v.  Germania  Ins.  Co.,  84  N.  Y.  493.] 

I.  [Allege  defendanfs  corporate  capacity^  etc.,  as  m  Form 
367.] 

>  Under  a  policy  payable  to  the  "  as-  and  assigns,"  for  the  benefit  of  a  third 
tared,    his   executors,  administrators  person,  an  action  thereon  is  properly 


»r 
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II.  That  on  or  about  the  day  of  j  18  ,  the  defend- 
ant, in  consideration  of  the  payment  to  it  by  W.  D.  of  , 

county,  N.  Y.,  on  the  delivery  of  said  policy,  of  the  sum 
of  dollars,  and  of  the  quarterly  payment  to  be  made  of  a 

like  amount  on  or  before  noon  of  the  day  of  November, 

February,  May  and  August  in  every  year  during  the  continuance 
of  the  policy,  assured  the  life  of  said  W.  D.  in  the  sum  of 
dollars,  for  the  term  of  his  natural  life,  by  its  policy,  number 
,  bearing  date  August  ,18  ,  a  copy  of  which 
policy  is  hereto  annexed  as  a  part  of  this  complaint  and  marked 
^^  Exhibit  A,"  and  therein  promised  and  agreed  to  pay  at  its  office 
in  the  city  of  New  York,  within  sixty  days  after  due  notice  and 
proof  of  the  death  of  said  W.  D.,  the  said  sum  assured,  the  bal- 
ance of  the  year's  premium,  if  any,  being  first  deducted  there- 
from,  to  the  executors,  administrators  or  assigns  of  the  said 
assured. 

III.  [Allege  death  of  insu^red  andplaintiff^^s  cbppamtment  as 
eocecutor^  as  in  Form,  51.] 

IV.  That  on  or  about  the  day  of  » 18  ,  and  more 
than  sixty  days  prior  hereto,  the  plaintiff,  as  such  executor,  duly 
gave  the  defendant  due  notice  and  proof  of  the  death  of  said 
W.  D. 

Y.  That  said  W.  D.  duly  conformed  and  complied  with  all  the 
provisions  and  agreements  contained  in  said  policy,  to  be  kept 
and  performed  by  him ;  [and  that  the  representations  contained 
in  the  application  for  said  policy  were  in  all  respects  true ;  and 
that  said  policy  was  valid  and  in  full  force  and  effect  at  the  time 
of  the  death  of  said  W.  D.;  and  that  such  death  was  not  caused 
by  any  of  the  causes  excepted  in  said  policy,  and  that  said  W. 
D.  has  not  done  any  of  the  acts  stated  in  said  policy  as  rendering 
the  same  void ;  and  that  said  policy  has  not  ceased  and  become 
null,  void  and  of  no  effect  by  reason  of  any  act,  thing  or  omis- 
sion on  the  part  of  said  W  D.  or  otherwise]  ;^  and  that  the  plain- 

brought  in  the  name  of  the  personal  the  complaint  contain  an  allegation 

representative.    Greenfield   v.    Mass.  that  the  death  was  not  caused  by  the 

Mut.  Life  Ins.  Co.,  47  N.  T.  480.  breaking  of  any  of  the  conditions  and 

1  The   allegations   in  brackets  are  agreements  in  the  policy,  that  fact  is 

not  necessary  in  New  York,  and  if  not  put  in  issue  by  a  denial  in   the 
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tiff,  as  snch  executor,  has  made  due  and  sufScient  demand,  and 
has  duly  performed  all  the  conditions  upon  his  part. 

VI.  That  the  defendant  has  refused  to  pay  said  sum  or  any 
part  thereof,  and  that  no  part  of  the  said  sum  assured  lias  been 
paid,  and  that  there  is  now  due  and  owing  to  the  plaintiff  from 
the  defendant  the  sum  of  dollars,  with  interest  thereon 

from  ,  less  three  quarterly  payments  of  dollars 

each. 

Whjebbfore  [etc.^  demand  of  judgmenf\, 

870.  By  Wife,  Partner  or  Oreditor,i  Insaxed. 

I.  [Allege  defetidcmfs  incorporation  and  Inosmess;  see  Form 
867.] 

II.  That  on  or  about  the  day  of  ,  18  ,  in  con- 
sideration of  the  payment  to  the  defendants  of  the  [annual]  pre- 
mium of  dollars,  the  defendants,  by  their  agents  duly 
authorized  thereto,  made  and  delivered  to  the  plaintiff  their  policy 
of  insurance  upon  the  life  of  M.  K.,  a  copy  of  which  is  annexed 
as  a  part  of  this  complaint,  and  marked  '^Exhibit  A;"  and 
thereby  insured  the  life  of  said  M.  K.  in  the  sum  of  dol- 
lars, payable  to  the  plaintiff  within  [sixty]  days  after  notice  and 
proof  of  death  of  said  M.  K. 

III.  That  the  plaintiff  was  then  the  wife  of  said  C.  B.  [or,  the 
partner  of  said  C.  B.,  in  the  business  of,  etc.^  or^  a  creditor  of  said 
C.  B.  to  the  amount  of  dollars,  or,  otherwise  stating  facts 
stiowing plaintiff^ s  interest  in  the  Ufe']j  and  as  such  had  a  valu- 
able interest  in  the  life  of  said  M.  N.' 

answer.    Murray  v.  N.  Y.  Life  Ins.  policy  is  valid  whether  the  payee  have 

Co.,  85  N.  Y.  236.  any  pecuniary  interest  in  the  life  in- 

>  A  person  cannot  insure  a  life  in  sured  or  not.    Olmsted  v.  Eeyes,  85 

which  he  has  no  interest.    Ruse  v.  N.  Y.  598;  Carraher  v.  Metropolitan 

lafe  Ins,  Co..  28  N.  Y.  516.    But  a  Life  Ins.  Co..  11  N.  Y.  St.  Rep.  665; 

creditor  has  an  interest  (Goodwin  v.  Hogle  v.  Guardian  Life  Ins.  Co.,  4 

Mut.  Life  Ins.  Co.,  73  N.  Y.  480),  even  Abb.  Pr.  (N.  S.)  346. 

iboiigh  his  debt  would  be  barred  by  ^  It  is  not  necessary  in  an  action  on 

the  Statute  of  Limitations,    ftawls  v.  a  life  policy  to  show  an  insurable  in- 

Ins.  Co.,  27  N.  Y.  282.  terest  existing  at  the  time  of  death. 

Any  person  may  insure  his  own  life  Rawls  v.  Am.  Mut.  life  Ins.  Co.,  27 

and  xnake  the  policy  payable  to  any  N.  Y.  282. 
person  named  therein,  and  such  a 
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IV.  That  on  or  about  the  day  of  ,  18    ,  at  , 

said  M.  N.  died,  which  death  was  not  caused  by  [the  ca/use9 
excepted  in  the  policy ^  etc.,  as  in  preceding  form]} 

Y.  That  said  M.  K.  and  the  plaintiff  each  duly  fulfilled  all  the 
conditions  of  said  insurance  on  their  part. 

VI.  [As  in  P.  IV  and  VI  of  preceding  formJ\ 

Wherefobe  \etc.<^  dema/nd  of  judgment], 

Zll.  By  the  Assignee  of  Insured  in  Trust  for  the  Wife  of  the  Insured. 

I.  lAUegeincofpar<Uionafuibiteineesofdefeiidants;  see  Form 

367.] 

II.  \AUege  making  of  policy^  as  in  Forms  375  or  376.] 

III.  That  on  or  about  the  day  of  )  I^  9  ^^  ^^ 
M.  N.  [with  the  written  consent  of  the  defendants,  by  their  said 
agents,  duly  indorsed  on  the  policy,  or  otherwise  state  such  con- 
sent or  notice  to  the  company  as  is  required  hy  th^  terms  of  ike 
policy']  duly  assigned'  said  policy  of  insurance  to  this  plaintiff  in 
trust  for  L.  N.,  his  wife. 

IV.  That  on  or  about  the  day  of  ,  18  ,  at  , 
said  M.  N.  died,  which  death  was  not  caused  by  \the  causes 
excepted  in  the  policy,  etc.,  as  in  Form  375].' 

V.  That  said  M.  N.  and  the  plaintiff  each  duly  performed  all  the 
conditions  of  said  insurance  on  their  part,  and  the  plaintiff,  more 
than  sixty  days  [or  as  otherwise  required  by  the  policy]  before 

1  See  note  2  to  preceding  form.  the  death  of  the  latter,  sue  in  his  own 

*  The  assignee  for  value  of  a  policy  name  as  trustee  of  an  express  trust  for 

of  insurance  effected  by  the  assignor  the  sum  insured.     Neither  the  wife 

upon  his  own  life  is  entitled,  upon  the  nor  the  personal  representatives  of  the 

death  of  the  assignor,  to  recover  the  insured   are   necessary    parties.      St. 

whole  amount  insured,  without  refer-  John  ».  Ins.  Co.,  2  Duer  (N.  Y.),  419; 

cnce  to  the  consideration  paid  by  him  12  N.  Y.  Leg.  Obs.  265.     If  payable 

for  the  assignment.     St.  John  v,  Amer-  to  executors  for  the  benefit  of  a  desig- 

ican   Mutual    Life   Ins.  Ck).,  2  Duer  nated  person,  the  executors  are   the 

(N.  Y.),  419;  13  N.  Y.  31.    The  aver-  proper  parties  plaintiff  although  the 

ment  that  the  assured  "  duly  assigned "  claim   does   not    benefit   the   estate, 

is  sufficient.  Fowler  t).  N.  Y.  Indemnity  Grattan  v.  Nat.  Life  Ins.  Co.,  15  Uun 

Ins.  Co.,  23  Barb.  (N.  Y.)  143.  (N.  Y.),  74. 

The  assignee  of  a  life  policy  in  trust  '  See  note  to  Form  375. 
for  the  wife  of  the  insured,  may,  upon 
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the  commeooement  of  this  action,  to  wit,  on  the        day  of  , 

18    ,  at  ,  gave  to  the  defendants  dae  notice  and  proof  of 

the  death  of  said  M.  N.  as  aforesaid,  and  duly  demanded  pay- 
ment of  the  said  sum  of  dollars. 

VI.  That  no  part  of  the  same  has  been  paid,  and  the  said  sum 
is  now  due  thereon  from  the  defendants  to  the  plaintiff. 

Whesefobe  [etc.f  demand  of  Judgment']. 

878.  On  Kemberahip  Certificate  of  Fraternal  Benefit  Order.' 

I.  [Allege  defendants  incorporation,  as  m  Forms  37,  eic^ 

II.  That  prior  to  the  day  of  >  18  ,  one  A.  J. 
A.  was  duly  elected  and  admitted  as  a  beneficiary  member  of 
said  Order  of  ;  that  said  A.  continued  such  beneficiary 
member  until  his  death  on  the  day  of  *  ,  18  ,  and 
was  at  all  times  a  beneficiary  member  in  good  standing  and  enti- 
tled to  all  the  benefits  and  privileges  appertaining  to  such  mem- 
bership, and  that  said  A.  at  all  times  performed  all  the  duties 
incumbent  npon  him  as'a  beneficiary  member  of  said  corporation, 
and  at  all  times  promptly  paid  all  dues  and  assessments  as  pro- 
vided in  and  by  the  laws,  rules  and  regulations  of  said  corpora- 
tion, and  has  otherwise  complied  with  all  the  requirements  thereof, 
and  performed  all  the  conditions  on  his  part. 

III.  That  pursuant  to  the  relief  fund  laws  of  the  defendant 
and  upoi)  the  payment  by  said  A.  of  all  moneys  and  asseesments 
required  to  entitle  him  thereto,  and  the  performance  of  all  con- 
ditions of  the  said  relief  fund  laws,  on  or  about  the  day 
of  9  18  9  the  defendant  made,  executed  and  delivered 
to  the  said  A.  a  certificate  in  writing,  in  the  form  required  by  the 
said  relief  fund  laws,  wherein  and  whereby  it  was  certified  that 
said  A.  has  been  accepted  and  initiated  by  Council  No.  , 
of  New  York,  the  same  being  a  subordinate  body  existing  under 
and  created  by  the  Supreme  Council  of  the  Order  of  , 

>  The  precedent  is  adapted  from  An-  117  id.  810.    That  an  action  at  law 

deraon  9.  Order  of  Chosen  Friends,  185  will  lie  upon  defendant's  failure  to 

N.  T.  107,  where  no  question  of  plead-  levy  an  assessment  to  raise  funds  to 

ing  was  directly  involved.    See  Dar-  pay  the  certificate.    S.  p.,  Himmelien 

row  9.  Family  Fund  Soc.,  116  N.  T.  v.  Sup.  Council  Am.  Legion  of  Honor 

587.  and  O'Brien  «.  Home  Benefit  Soc.,  (Cal.).  88  Pac.  Rep.  1130. 
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the  defendant  herein,  and  had  thereby  become  a  raember  of  the 
Order  of  ,  the  defendant,  and  entitled  to  all  the  privileges 

and  rights  of  membership  and  to  a  benefit  not  exceeding 
dollars  from  the  relief  fund  of  said  order,  and  that  in  case  of 
death  said  sum  should  be  paid  to  his  wife,  A.  B.  A.,  plaintiff 
herein,  in  the  manner  and  subject  to  the  conditions  set  forth  in 
the  laws  governing  said  relief  fund  and  in  the  application  of  said 
A.  for  membership.  That  in  and  by  said  certificate  it  was  pro- 
vided that  the  same  should  be  in  full  force  and  binding  when 
accepted  in  writing  by  the  said  A.,  with  the  acceptance  attested 
by  the  councilor  and  secretary,  and  the  seal  of  the  subordinate 
council  affixed,  so  long  as  said  A.  should  comply  with  the  require- 
ments of  the  constitution,  laws  and  regulations  then  in  full  force 
or  thereafter  to  be  adopted  for  the  government  of  the  order, 
otherwise  and  also  in  case  of  the  granting  of  a  new  certificate,  to 
be  null  and  void. 

IV.  That  upon  the  delivery  of  the  said  certificate  to  the  said 
A.,  the  same  was  immediately  accepted  in  writing  by  said  A.,  and 
his  acceptance  of  the  same  was  attested' by  the  councilor  and  sec- 
retary, and  the  seal  of  the  subordinate  council,  to  wit,  Coun- 
cil No.      ,  of  New  York,  aflixed. 

y.  The  plaintiff  shows  that  said  A.,  during  his  lifetime,  from 
and  after  the  making  and  delivery  of  said  certificate  as  aforesaid, 
fully  complied  with  all  the  requirements  of  the  constitution, 
laws  and  regulations  in  force  at  the  time  said  certificate  was 
issued  as  aforesaid  and  thereafter  adopted  for  the  government  of 
the  order,  and  that  no  new  certificate  was  at  any  time  granted 
after  the  making  and  issuing  of  the  certificate  aforesaid ;  that 
said  A.  departed  this  life  at  on  or  about  the  day  of 

,  18  ;  that  at  the  death  of  said  A.  the  said  certificate  was 
and  still  is  in  full  force  and  effect ;  that  said  A.  has  never  been 
suspended  nor  expelled  from  the  said  order ;  that  said  A.  and  said 

Council  No.  of  New  York  had  been  at  no  time  after  the 
issuing  of  said  certificate  delinquent,  and  that  said  certificate  had 
never  been  surrendered,  canceled,  vacated,  forfeited  or  lapsed. 

VI.  That  plaintiff  is  informed  and  believes  that  the  receipts 
from  assessments  made  by  the  defendant,  pursuant  to  the  said 
relief  fund  laws,  have  never  been  less  in  amount  than 
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dollars  [the  amoimt  required  to  he  raised  in  order  to  entitle  the 
certificate  to  he  paid  at  its  face  amount]^  and  that  since  the  death 
of  said  A.  there  has  been  at  all  times  in  the  supreme  treasury  of 
the  defendant  more  than  sufficient  money  to  pay  all  claims  against 
the  defendant,  including  plaintiff's  claim,  as  herein  set  forth  ;  or, 
if  it  has  not,  that  at  all  times  since  the  death  of  said  A.  sufficient 
money  to  pay  said  sum  of  dollars  [the  maximum  amount 

payable  under  a  certificate'],  might  have  been  procured  by  the 
defendant  by  levying  an  assessment,  as  provided  by  its  relief 
fund  laws,^  but  defendant  has  failed  and  neglected  to  levy  the 
same. 

YII.  That  by  reason  of  the  premises  this  plaintiff  became 
entitled  to  receive  from  the  defendant  upon  the  death  of  said  A. 
the  sum  of  dollars.' 

YIII.  Plaintiff  further  shows  that  due  notice  and  proof  of  the 
death  of  said  A.  has  been  given  to  the  defendant,  and  payment  of 
the  said  sum  of  dollars  has  been  demanded,  but  the  defend- 

ant neglects  and  refuses  to  pay  the  same. 

Whsbbfosb  [etc.j  demamd  of  judgment^, 

III.  On  Accident  Insurance  Policies. 

879.  By  Wife  of  Insured. 

I.  [AUege  defendants  incorporation  amd  husvness,  as  in  Form 
367.] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
in  consideration  of  the  payment  by  plaintiff  \ot,  one  M.  K.]  to 
defendant  of  a  [annual]  premium  of  dollars,  defendant  made 
and  delivered  to  plaintiff  [w,  to  said  M.  N.]  its  policy  of  insur- 

>  ThiB  alternative  allegation  should  must    in    each    case    be     carefully 

be  included  to  enable  plaintiff  to  show  examined. 

that  insufficient  funds,  if  shown  by       *  A  complaint  on  a  special  benefit 

defendant,  is  founded  only  upon  its  coupon   referring   to   the   certificate 

failure  to  perform  the  duty  imposed  should  declare  upon  the  certificate  as 

upon  it  by  the  contract,  t.  a.,  to  levy  well  and  show  plaintiff's  right  to  par- 

tbe   assessment.    Darrow    o.  Family  ticipate  in  the  fund.    Rebut  o.  Legion 

Fund  8oc.,  116  K.  T.  687.    But  the  of  the  West,  96  Cal.  661;  SlPac.  Rep. 

providona  of  the  particular  contract  1118. 
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ance,  in  writing,  npon  the  life  of  plaintiff  [<?/•,  said  M.  N.],a  copy 
of  which  policy  is  annexed  to  this  complaint,  and  marked  ^^  A," 
and  made  part  hereof. 

[Or J  the  oonl/ract  may  he  pleaded  hy  its  legal  effect^  stiistan- 
tiaUy  a^foUows:  That  on  or  abont  the  day  of         9  18    , 

by  its  policy  of  insurance  duly  signed  by  its  president  and  secre- 
tary and  countersigned  by  one  J.  E.,  its  special  agent,  and  in 
consideration   of  the  warranties  contained   in  the    application' 
therefor  and  of  the  sum  of  dollars,  the  said  defendant  did 

thereby  insure  the  said  M.  N.  for  the  period  of  one  year  begin- 
ning at  noon  of  the  day  the  said  policy  was  dated,  to  wit,  on  the 
day  of  >  18    ;  and  thereby  and  therein  the  said 

defendant  did  promise  in  the  event  of  bodily  injuries  resulting  in 
the  death  of  the  said  M.  N.  through  external,  violent  and  acci- 
dental means  to  pay  one  year's  wages,  to  wit,  the  sum  of 
dollars,  to  plaintiff,  wife  of  said  M.  N.,  if  still  surviving.]^ 

III.  That  on  or  about  the  day  of  1^  9  ^^d  while 
said  policy  was  in  full  force  and  effect,  plaintiff  [ar^  said  M.  N.] 
received  a  bodily  injury  through  external,  violent  and  accidental 
means,^  to  wit,  a  gunshot  wound  inflicted  by  the  accidental  dis- 
charge of  a  gun  in  the  hands  of  one  O.  P.,  [or  otherwise]  which 
said  injury  immediately  and  wholly  disabled  plaintiff  from  prose- 
cuting any  and  every  kind  of  business  pertaining  to  his  occupa- 
tion as  physician  for  the  term  of  consecutive  weeks,  [or,  if 
ths  injury  caused  his  deaths  which  said  injury  caused  the  death 
of  said  M.  N.  within  ninety  days  thereafter.]' 

IV.  [If  plaintiff  is  not  the  insured^  aUege  facts  to  show  thcU 
plaintiff  is  entitled  to  sue  upon  the  policy  —  e,  g.^  if  the  policy  is 
7nade  payable  to  personal  representatives^  allege  plaintiff^s 
appointment  as  su^hj  as  in  Form^  49  i>r  51.] 

*  This  averment  is  taken  from  the  death  by  accidental  means  within  the 
complaint  in  Farrell  v,  American  Ins.    policy. 

Co.,  68  Vt.  186,  where  it  was  held  that  '  The  exceptions  stated  in  the  policy 

the  defendant's  promises  applicable  to  are  not  in  their  nature  conditions  prec- 

the  facts  declared  upon  (the  insured's  edent,  and  do  not  have  to  be  negatived 

accidental  death)  were  accurately  set  by  plaintiff.    Jones «.  U.  S.  Mut.  Ace. 

forth.  Asso.,  (Iowa,  18»5)61  N.W.  Rep.  485; 

*  See  an  extended  note  in   8  Am.  Farrell  v,  American  Ins.  Co.,   68  Vt. 
5f  Hep.   758,  on  the  question    what  is  1S6.     The  complaint  need  not  against 
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V.  That  plaintiff  [ar^  said  M.  N.  and  this  plaintiff  each]  duly 
performed  all  the  conditions  on  their  part,^  and  plaintiff  more 
than  [sixty]  days  before  the  commencement  of  this  action,  to  wit, 
on  or  about  the  day  of  ,  gave  to  the  defendant  due 

notice  and  proof  of  the  duration  of  the  total  disability  from  the 
aforesaid  injury,  [ar^  death  of  said  M.  N.,  as  aforesaid,]  and 
demanded  payment  of  the  sum  of  dollars,  but  no  part  thereof 
has  t'teen  paid. 

Whkbefobe  [etc.,  demcmd  ofjudgmea{\, 

IV.  Marine  Policies. 

880.    On  a  Valued  Policy  on  Ship  or  Carga 

I.  \AUege  defendcmti  incorporation  and  htmness;  see  Form 
367.] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
in  consideration  of  the  premium  of  dollars,  then  and  there 
paid  to  them  by  the  plaintiff  [pr^  which  this  plaintiff  then  and  there 
agreed  to  pay  to  the  defendants],  the  defendants,  by  their  agents 
duly  authorized  thereto,  made  their  policy  of  insurance  in  writing 
[of  which  a  copy  is  annexed  >  as  a  part  of  this  complaint,  and 
marked  "  Exhibit  A,  '']*  and  thereby  insured  for  him 

dollars  upon  the  ship  [or^  upon  the  cargo,  or^  certain  goods,  then 
laden,  or^  about  to  be  laden  upon  the  ship]  ,  then 

lying  in  the  harbor  of,  etc.  [or  as  the  case  was]^  at  and  from  said 
and  in  a  voyage  from  thence  to        ,  against  the  perils  of  the 
seas  [or,  the  perils  of  fire,  mentioning  the  perils  which  occasioned 
the  loss]y  and  other  perils  in  the  policy  mentioned. 

III.  That  on  or  about  the  day  of  )  18  ,  the  said 
ship  sailed  from  said                on  the  said  voyage  described  in  the 

demnmr  disclose  tbe  particular  char-  *  The  obligations  of  the  defendant 
acter  of  the  accident.  Richards  v.  Ins.  are  sufficiently  averred  without  annex- 
Co.,  89  Cal.  170;  26Pac.  Rep.  702.  ing  a  copy.  If  a  copy  of  the  policy 
'  These  allegations  sufficiently  show  is  annexed,  the  legal  effect  will  be 
tbe  giving  of  notice  and  proof  under  gathered  from  its  terms  and  not  from 
the  policy.  Richards  «.  Ins.  Co.,  89  the  allegations  of  the  complaint.  Black 
Cal.  170;  96Pac.  Rep.  709.  9.  Ins.  Co.,  47  Hun  (N.  Y).  210. 
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policy,  and  while  proceeding  therein  [or^  during  said  voyage  and 
while  lying  in  the  port  of,  etc.']y  was  by  the  perils  of  the  seas 
wrecked  and  totally  lost  [or,  was  burned  and  wholly  destroyed  by 
fire]. 

lY.  That  the  plaintiff  was,  at  the  time  of  the  commencement 
of  the  risk  and  thereafter  until  the  said  loss,  the  owner  of  said 
[inspired  property^  or^  interested  in  said  i/nsured  property ^  to  an 
amount  exceeding  the  whole  a/mount  insured^  to  wit, 
dollars].' 

Y.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 

*  See  generally  the  notes  to  forms  on  may  be  more  briefly  done  by  inserting 

Are  and  life  policies,  supra,  after  the  description  of  the  object  in- 

Since  the  passage  of  the  act  relat-  sured, —  '*  then,    and   until   the   loss 

ing  to  wagers,  etc.  (1  N.   Y.   Rev.  hereinafter  mentioned,  the  property  of 

Stat.  662,  §§  8,  9,  10),  it  is  necessary  this  plaintiff." 

that  the  plaintiff,  in  complaining  upon  In  a  declaration  upon  a  policy  of  in* 
a  policy  of  insurance  which,  upon  its  surance  on  the  cargo  of  a  canal  boat, 
face,  does  not  show  any  interest  in  it  was  held  a  sufficient  averment  of 
the  plaintiff,  should  aver  that  the  in-  the  plaintiff's  interest  to  allege  that 
sured  had  an  interest  to  be  protected  the  insurance  was  "  for  the  account 
thereby,  unless  the  claim  was  as-  and  benefit  of  the  plaintiff  as  a  corn- 
signed  to  him  afterwards,  or  unless  he  mon  carrier,  for  hire,  etc. ; "  and  a 
sues  as  trustee  of  an  express  trust,  sufficient  averment  of  the  liability  in- 
Freeman  v.  Fulton  Fire  Ins.  Co.,  14  curred  to  state  that  an  amount  of 
Abb.  Pr.  (N.  Y.)  898;  s.  p.,  Earnmoor  goods  exceeding  that  mentioned  in 
V.  Cal.  Ins.  Co.,  40  Fed.  Rep.  847.  the  policy  was  Intrusted  to  him  as  a 
And  an  averment  that  he  gave  the  de-  carrier,  and  that  they  were  consumed 
fendants  due  proof  of  loss  and  of  in-  by  fire,  and  the  plaintiff  thereby  be- 
terest  cannot  be  construed  as  an  aver-  came  liable  to  pay  to  the  respective 
ment  that  the  plaintiff  had  an  insur-  owners  a  greater  sum  than  that  in- 
able  interest.  Williams  v.  Ins.  Co.  of  sured.  YanNatta  f.  Ins.  Co.,  2  Sandf. 
N.  A.,  9  How.  Pr.  (N.  Y.)  365.  The  (N.  Y.)  490;  and  see  De  Forest  v.  Ful- 
interest  of  the  insured  is  one  of  the  ton  Fire  Ins.  Co.,  1  Hall  (N.  Y.),  84. 
facts  constituting  the  cause  of  action.  And  as  to  the  form  of  the  averment  of 
2  Greenl.  on  Ev.  g§  876,  87a-B81.  It  an  assignee's  interest  in  the  subject 
cannot  be  urged,  as  in  the  case  of  a  insured,  see  Granger  o.  Howard  Ins. 
contract  under  the  Statute  of  Frauds,  Co.,  6  Wend.  (N.  Y.)  200. 
that  the  statute  merely  prescribes  a  It  need  not  be  averred  that  the 
rule  of  evidence;  and  It  seems  to  be  plaintiff  was  interested  at  the  time  of 
the  safer  practice  to  aver  the  interest  making  the  policy.  In  marine  in- 
when  it  does  not  distinctly  appear  in  surance  an  interest  at  the  commeoce- 
the  policy  as  set  forth  or  annexed,  ment  of  the  risk  is  sufficient.  2  Greenl. 
See  2  Phil,  on  Ins.  612,  §g  2018,  2019;  on  Ev.  881,  §  880;  2  Phil,  on  Ins. 
EUis  on  Fire  Ins.  176,  note  1.    This  614. 
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policy  of  insurance  on  his  part  [and  more  than  (sixty)  days  —  ar^ 
otherwise  J  as  required  hy  the  policy — before  the  commencement 
of  this  action,  to  wit,  on  or  about  the        day  of  >  IS    ,  he 

j^ve  to  the  defendants  due  notice  and  proof  of  the  loss  as 
aforesaid]. 

YI.  That  no  part  of  the  said  sum  of  dollars  has  been 

paid,  and  there  is  now  due  from  the  defendants  to  the  plaintiff 
thereon  the  said  sum  with  interest  from  .     * 

Whebeforb  [eto.y  demcmd  of  judgment]. 

881.  The  Same,  on  an  Open  Policy.' 

[As  in  precedvng  form^  substituting  in  pedograph  II  at  the^] 
and  thereby  promised  to  pay  to  the  plaiDtiff,  within  days  after 
proof  of  loss  and  interest,  all  loss  and  damage  which  shall  be 
mutually  agreed  upon  and  indorsed  upon  said  policy  and  accru- 
ing to  plainti£E  by  reason  of  the  destruction  or  injury  of  the  ship 
[or,  of  the  cargo,  or^  certain  goods,  then  laden,  or^  about  to  be 
laden  upon  the  ship],  then  at  ,  during  its  next  voyage  from 

to  ,  whether  by  perils  of  the  sea  or  of  fire  [rnention- 

ing  the  perils  which  occasioned  the  loss\^  or  by  other  causes  therein 
mentioned. 

III.  That  thereafter  the  following  agreement  was  made 
between  plaintiff  and  defendant  and  indorsed  by  defendant  upon 
said  policy  [here  set  out  the  indorsement']  : 

[^Contimte  as  i/n  preceding  form^  except  that  to  P.  IV  must  be 
added]  :  and  that  plaintiff's  loes  and  damage  by  reason  of  the 
destruction  of  said  ship  was  dollars. 

Whebbfobb  [etc.j  demand  of  judgment], 

882.  XTpon  Freight 

[As  in  Form  380,  substituting  at  the  *  in  para>graph  II],  and 
thereby  insured  for  him  dollars  upon  freight  of  certain 


'  In  an  action  on  an  open  policy  pro-  and  indorsed  upon  the  policy,  it  is 
viding  that  the  company  shall  be  liable  necessary  to  aver  tliat  an  amount 
for  such  sums  as  shall  be  specified  by  sought  to  be  recovered  had  been  mutii- 
application,  and  mutually  agreed  upon  ally  agreed  upon,  and  indorsed  upon 
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goods  then  laden  [or  about  to  be  laden]  in  the  ship  ,  then 

at  ,  to  be  transported  by  the  plaintiff  from  to  , 

against  the  perils  of  the  seas  [<9r,  the  perils  of  fire,  menUoning  the 
perils  which  occasioned  the  loss']^  and  other  perils  in  the  policy 
mentioned. 

III.  That  on  or  about  the  day  of  ,  said  ship  sailed 
from  ,  on  the  voyage  described  in  the  policy,  and  while 
proceeding  thereon  [(?r,  during  said  voyage  and  while  lying  in  the 
port  of,  etc.'],  said  goods,  the  freight  whereof  was  insured  as  afore- 
said, were  totally  lost  by  [the  perils  of  the  sea]. 

IV.  That  the  plaintiff  would  have  received  as  his  own  prop- 
erty, the  freight  to  be  paid  for  the  transportation  of  said  goods, 
but  has  been  deprived  thereof  by  reason  of  the  loss  of  said  ship 
as  aforesaid. 

[Or,  where  the  freight  was  paid  in  advance.] 

lY.  That  the  plaintiff  thereupon  became  liable  to  repay  [and 
on  the  day  of  ,  at  ,  did  repay]  to  the  shippers 

of  said  goods,  the  sum  of  dollars,  freight  which  had  been 

advanced  by  them. 

[V  and  VI  as  in  Form  380.] 

Whebbforr  [etc,,  demand  of  Judgment']. 

883.  Averment  of  Loss  by  Oollinon. 

[Substitute  for  paragraph  III  in  preceding  form^^]  III.  That 
on  or  about  the  day  of  ,  while  the  said  ship  [with  the 

said  goods  on  board],  was  proceeding  on  her  said  voyage,  and 
before  her  arrival  at  her  said  port  of  destination  in  the  said  policy 
mentioned,  another  vessel,  with  great  force  and  violence  was  car- 
ried against  and  ran  foul  of  the  said  ship,  and  the  said  ship 
thereby  was  sunk  and  lost  [with  the  said  goods,  which  thereby 
were  wholly  lost  to  the  plaintiff]. 

384.  Averment  of  Waiver  of  a  Condition.* 

That  afterwards  and  on  or  about  the  day  of  ,  the 

defendants,  by  their  agents  duly  authorized  thereto,  waived  the 

the  policy.  Crane  v,  EvaDSville  Ins.  *  Proof  of  defendants'  waiver  of  a 
Co.,  18  Ind.  446.  condition  is  not  admissible  under  an 
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condition  of  the.  said  policy  by  wliicli  [designating  if]^  and 
released  and  discharged  the  plaintiffs  from  the  performance 
thereof  [or^  and  consented  that  the  plaintiffs  should,  etc.^  accord- 
ing to  thefacti], 

886.  For  a  Partial  Loss  and  Contribution  to  General  Average,  for 

GkxkU  Thrown  (hrerboard. 

[I  cmd  II  a%  in  preceding  fomhsJ] 

III.  That  said  ship  did,  on  or  about  the  day  of  , 
sail  on  said  voyage,  and  whilst  proceeding  thereon  was  by  the 
perils  of  the  seas  dismasted  and  otherwise  damaged  in  her  hall, 
rigging  and  appurtenances ;  insomuch  that  it  was  necessary  for 
the  preservation  of  said  ship  and  her  cargo,  and  for  the  benefit  of 
all  concerned,  to  lighten  the  said  ship  and  to  throw  over  a  part 
of  said  cargo,  and  there  was  accordingly  thrown  over  for  that 
purpose,  a  portion  thereof,  of  the  value  of            dollars. 

IV.  That  by  means  thereof  the  plaintiff  was  obliged  to  pay 

dollars  as  a  proportional  contribution  to  and  for  the  gen- 
eral average  loss  occasioned  by  throwing  over  a  part  of  said 
cargo. 

^Continue  as  V  and  VI  in  Form  380,  ahaoe^ 

Whebbforb  [^^.,  demomd  of  judgment\ 

880.  The  Same,  where  the  Damage  was  to  the  VeeseL 

[I  and  II  as  vn  preceding  forms?^ 

III.  That  during  the  said  voyage  and  the  continuance  of  the 
insurance,  the  said  ship,  with  the  said  goods  on  bostrd,  was  by 
perils  of  the  seas  brought  into  great  distress  and  in  danger  of 
being  lost,  whereupon  the  master  of  the  said  ship,  for  the  general 
safety  and  preservation  of  the  said  ship  and  goods,  was  necessarily 
obliged  to  cut  away  and  did  cut  away  and  cast  into  the  sea,  masts, 
yards  and  rigging,  of  and  belonging  to  the  said  ship,  whereby 
they  were  lost. 


allegation  of  plaintifb'  performance,   see  notes  to  forms  on  fire  and  life  poll- 
Gillett  V.  Ins.  Co.,  68  Kan.  108;  and  cles. 
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lY.  That  by  reason  thereof  the  plaintiff  became  liable  to  bear 
and  pay  a  proportionable  part  of  the  value  of  the  said  masts, 
yards  and  rigging,  so  lost  as  aforesaid,  and  thereby  sastained  a 
general  average  loss,  amounting  to  the  sum  of  dollars  by 

the  hundred  for  each  and  every  hundred  dollars  so  by  him  insured 
as  aforesaid. 

Notes  of  Becent  Cases  InvolTixisr  (Questions  of  Pleading  in  Actions  on 

Insurance  Policies. 

(1)  Imturable  interest, 

(2)  The  policy  ;  its  execution,  contents,  etc. 
(8)  Performance  of  conditions. 

(4)  Loss ;  its  cause,  amount,  etc, 

(5)  Non-payment. 

(1)  Insurable  interest. 

Alabama.— CommerdaX  Fire  Ids.  Ck>.  o.  Capitol  City  Ins.  Co.,  81  AU.  8d0; 
8  So.  Rep.  222.  (Statutory  form  of  complaint  is  sufficient  without  expressly 
alleging  insurable  interest.)  Indiana. —  Phcsniz  Ins.  Co.  v.  Wilson,  132  Ind. 
449;  25  N.  E.  Rep.  692.  (After  verdict  an  allegation  that  plaintiff  was  owner 
of  the  property  when  destroyed,  sufficiently  alleges  ownership  in  fee.) 
Indiana,  etc.,  Ins.  Co.  «.  Bogeman,  4  Ind.  App.  287.  (Complaint  held  to  be 
insufficient  on  demurrer,  in  an  action  for  live  stock  insurance,  where  plaintiff's 
ownership  or  intere.st  in  the  insured  animal  at  the  time  of  its  death  was  not 
alleged.)  Kansas.— St.  Paul,  etc.,  Ins.  Co.  v.  Kelly,  48  Kan.  741;  23  Fac 
Rep.  1046.  (Where  it  was  alleged  that  plaintiff  was  the  owner  of  the  goods 
insured  and  destroyed  by  fire,  and  had  an  insurable  interest  therein.  Hetd, 
that  the  words  insurable  interest  were  to  be  regarded  on  demurrer  as  surplus- 
age, and  not  as  claiming  an  interest  less  than  ownership,  not  covered  by  the 
policy.)  Michigan. —  Ermentrout  v.  American  Ins.  Co..  (Mich.  1895)  62  N.  W. 
Rep.  548.  (Where  policy  provides  that  loss  shall  be  payable  to  assignee  of 
mortgagee  as  interest  may  appear,  complaint  of  a  subsequent  assignee  is  suffi- 
cient, which  alleges  an  assignment  to  him  of  the  former  assignee's  icterest 
without  specially  alleging  a  mortgage,  or  the  extent  of  such  former  assignee's 
interest.)  Or«^».— Hard  wick  v.  State  Ins.  Co..  20  Ore.  647;  26  Pac.  Rep.  840. 
(Complaint  is  insufficient  on  demurrer,  if  p1aintiff*s  insurable  interest,  both  at 
the  time  of  making  the  contract  and  at  the  time  of  loss,  is  not  alleged.) 
Texas. —  Commercial  Union  Assur.  Co.  v.  Dunbar,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  628.  (Demurrer  sustained  for  a  failure  to  allege  that  plaintiff  had 
an  insurable  interest  at  the  time  of  insurance  and  the  time  of  loss.)  United 
States. —  Eammoor  v.  California  Ins.  Co.,  40  Fed.  Rep.  847.  (Libel on  a  policy 
of  marine  insurance  should  show  an  insurable  interest  in  the  vessel  at  the  time 
when  the  policy  purports  to  take  effect.)  Kentucky  Life  &  Acci.  Ins.  Co.  r. 
Hamilton,  68  Fed.  Rep.  98.  (An  allegation  that  the  policy  in  suit  was  not 
speculative,  without  expressly  alleging  that  plaintiff  had  an  insurable  inter> 
est,  is  sufficient  after  verdict.)  Vermont.— T>\ckeTm&n  v.  Vermont  Mut.  Fire 
Ins.  Co.,  (Vt.  1895)  30  Atl.  Rep.  808.  (PlaintifTs  insurable  interest  at  the  time 
of  making  policy  and  time  of  loss,  must  be  alleged.) 
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(S)  Thepoluy;  its  exeeiUion,  cantenti,  etc. 

Oil^tfnua.— Bebut  v.  Legion  of  the  We8t»  96  CaL  661;  81  Pac  Bep.  Ilia 
(In  an  action  to  recover  an  installment  of  an  endowment,  it  isinsuf&dent  to  set 
forth  theconpon  therefor  without  the  certiflcate  to  whidi  it  is  attached  and  to 
which  it  refers.)'  Himmelien  v,  Supm.  Council  Am.  Legion  of  Honor,  (Cal. 
1808>  88  Pac.  Rep.  1180.  (Qomplaint  on  a  benefit  certiflcate  will  not  be  dis- 
miased  for  failing  to  set  out  the  application  for  membership  referred  to  in  the 
certiflcate  as  being  on  file  in  the  company's  office.)  Stockton,  etc.,  Works  «. 
Glens  FUls  Ins.  Co.,  96  Cal.  557;  28  Pac.  Rep.  688.  (Complaint  alleging  the 
isaoing  of  a  fire  policy,  submission  to  arbitration  and  a  promise  by  defendant 
to  pay  the  award,  will  be  regarded  as  setting  forth  a  cause  of  action  upon  the 
award,  and  plaintiff  cannot  recover  without  proof  that  defendant  agxeed  to  the 
arbitration.)  Ittifuns.'-lX]iuo\B,  etc.,  Ins.  Co.  «.  Baker,  49  lU.  App.  92.  (Deo- 
laiation  need  not  allege  a  waiver  of  the  special  limitation  provided  by  the 
policy,  but  plaintiff  may  leave  it  to  defendant  to  set  up  the  limitation  by 
special  plea  and  plead  the  waiver  by  his  reply.)  Phoenix  Ins.  Co.  v.  Stocks, 
(111.  1808)  86  N.  E.  Rep.  406.  (The  application  for  insurance  is  not  a  part  of 
the  contract  that  must  be  filed  in  an  action  on  the  policy.)  IiMana. —  Indi- 
ana«  etc.,  Ins.  Co.  «.  Byrkett,  9  Ind.  App.  448;  s.  c,  86  N.  £.  Rep.  779. 
(Copy  of  application  need  not  be  set  out  with  the  policy.)  S.  p..  Phoenix  Ins. 
Co.  «.  Stark,  120  Ind.  444;  22  N.  £.  Rep.  418;  Continental  Ins.  Co.  v,  Dorman, 
125  Ind.  189;  25  N.  £.  Rep.  2189.  (Complaint  alleging  that  a  premium  note 
was  accepted  as  absolute  payment,  where  it  appears  that  the  policy  provides 
that  it  shall  only  be  accepted  as  payment  at  maturity  —  is  bad.)  Micfiigan, — 
Knop  V,  National  Fire  Ins.  Co.,  101  Mich.  859;  59  K.  TV.  Rep.  658.  (Evidence 
of  household  articles  destroyed  by  fire,  inadmissible,  wheie  bill  of  particulars 
furnished  did  not  attempt  to. give  any  further  information,  but  merely 
described  them  as  '*  contents  of  house.'')  Dove  «.  Royal  Ins.  Co.,  96  Mich.  122; 
57  N.  W.  Rep.  80.  (Where  declaration  counts  on  policy  for  12,100,  covering 
$100  on  a  bam,  a  policy  of  $1,800,  covering  inter  <U%a,  $400  on  a  barn, 
is  inadmissible  in  evidence.)  Connecticut  Fire  Ins.  Co.  «.  Einne,  77  Mich. 
2dl;  48  K.  W.  Rep.  671.  (Declaration  on  an  insurance  policy  cannot 
be  amended  to  show  an  oral  contract  of  insurance,  and  an  agreement  to 
deliver  a  policy  in  accordance  therewith,  and  a  delivery  of  a  different 
policy  by  defendant's  mistake  or  fraud.)  Missouri. —  Heffernan  v.  Supm. 
Council,  etc.,  40  Mo.  App.  605.  (Where  petition  alleges  an  unconditional 
contract,  it  is  not  error  to  admit  in  evidence  a  contract  containing  con- 
ditions, if  defendant  has  not  been  misled.)  New  York. —  Black  v.  Homoeo- 
pathic  Mut.  Life  Ins.  Co..  47  Hun,  210.  (Where  the  policy  is  set  forth,  its 
legal  effect  will  be  gathered  from  its  terms  and  not  from  the  allegations  of  the 
complaint)  Knarr  «.  N.  Y.  State,  etc.,  Ass'n,  79  Hun,  63:  61  N.  Y.  State  Rep. 
865;  29  N.  Y.  Supp.  506.  (Complaint  of  administrator  showed  a  policy  pay- 
able to  insured's  wife,  or  in  case  she  did  not  survive,  to  his  administrator,  Tield, 
that  the  complaint  was  insufficient  in  not  alleging  that  the  wife  did  not  sur- 
vive) Ntyrth  CaroHna.—Bnii  v.  Mutual  Benefit  Life  Ins.  Co.,  105  N.  C.  175. 
10  8.  E.  Rep.  696.  (Application  for  policy  need  not  be  set  out  in  the  com- 
plaint).    8(mth  Dakota,—  first  Nat.  Bk.  «.  Dakota,  etc.,  Ins.  Co.,  (S.  D.  1695) 
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61  N.  W.  Rep.  439.  (Complaint  stating  that  proofs  of  loss  were  made  imme- 
diately after  the  fire,  but  neither  stating  nor  showing  on  its  face  that  sixty 
days  thereafter  have  elapsed  before  suit  —  is  insufficient.)  TexM. — Commer- 
cial Union  Assur.  Co.  v.  Dunbar,  (Tex.  Civ.  App.  1894)  26  8.  W.  Rep.  628. 
(Complaint  referring  to  policy,  but  not  setting  it  forth  or  stating  its  terms,  is 
bad  on  demurrer.)  United  States.—  Manhattan  Life  Ins.  Co.  v.  Willis,  8  C.  C. 
A.  694;  60  Fed.  Rep.  286.  (For  the  purpose  of  admitting  the  policy  in  evi- 
dence, it  is  sufficient  to  describe  it  generally  as  a  policy  of  insurance  cove- 
napting  to  pay  assured,  etc.,  a  specified  sum  upon  satisfactory  proof  of  death 
during  its  continuance,  without  stating  its  other  terms  and  conditions.)  Wis- 
eonei n.—  BvLttemut  Manuf.  O).  u.  Manufacturers'  Mut.  Ins.  Co.,  78  Wis.  202; 
47  N.  W.  Rep.  868.  (Where  legal  effect  of  the  policy  was  sufficiently 
alleged,  but  the  copy  of  the  policy  set  forth  inadvertently  omitted  the  name 
of  the  insurance  company,  held^  that  the  complaint  was,  nevertheless,  suffi- 
cient.) Shove  V,  Shove,  79  Wis.  497;  48  N.  W.  Rep.  647.  (Under  an  allegation 
that  plaintiff  is  holder  and  owner  of  the  life  policy  sued  on,  evidence  may  be 
given  to  show  that  he  holds  it  as  collateral  security  for  a  debt  which  has  not 
been  paid.)  Wyoming.— UartfoTd  Fire  Ins.  Co.  v.  Eahn,  (Wyo.  1898)  34  Pac 
Rep.  895.  (Complaint  held  good  on  demurrer,  although  it  did  not  expressly 
allege  the  time  during  which  the  policy  was  to  continue,  or  that  it  was  in  force 
at  the  time  of  loss.) 

(8)  Performanee  of  conditioni. 

California.— nichaxdB  v.  Travelers'  Ins.  Co.,  89  Cal.  170;  26  Pac.  Rep.  762. 
(Notice  and  proof  of  loss  sufficiently  alleged  by  averments  that  more  than 
ninety  days  [the  time  provided  by  policy]  had  elapsed  prior  to  the  commence- 
ment of  the  action  after  proof  of  loss,  and  that  plaintiffs  hisvc  duly  complied 
with  all  of  the  conditions  of  the  policy  to  be  performed  by  them.)    8.  p. ,  Emeiy 
«.  Svea  Fire  Ins.  Co..  88  Cal.  800;  26  Pac.  Rep*.  88.  Gt^o^.— Calif omia  Ins. 
Co.,  15  Colo.  70;  24  Pac.  Rep.  677.    (Amendment  of  complaint  at  trial  so  as  to 
allege  waiver  of  the  condition  that  the  policy  should  not  be  payable  until 
sixty  days  after  proof  of  loss,  does  not  change  the  cause  of  action.)    Indiana. 
—  Phcenix  Ins.  Co.  v.  Golden,  121  Ind.  524;  23  N.  E.  Rep.  503.    (Performance 
of  a  condition  against  the  insured  building  becoming  vacant  or  unoccupied,  if 
it  can  be  regarded  as  a  condition  precedent,  is  sufficiently  alleged  by  averment 
of  performance  of  every  act  which  by  the  terms  of  said  policy  plaintiff  was 
required  to  do.)    Germania  Life  Ins.  Co.  v.  Lunkenheimer,  127  Ind.  536;  26  N. 
E.  Rep.  1082.    (In  setting  up  an  e-stoppel  from  acts  of  company's  agent,  it 
need  not  be  alleged  that  its  charter  contained  nothing  to  prevent  the  agent's 
acts  from  binding  the  company,  though  the  application  for  insurance  refers  to 
the  charter.)     Phoenix  Ins.  Co.  v.  Pickel,  8  Ind.  App.  332;  29  N.  E.  Rep.  432. 
(Allegation    that  plaintiff   did    not    immediately  notify   defendant  of  loes 
''because  defendant  waived  notice  and  proof  thereof  in  the  manner  following^, 
to  wit :  said  defendant  had  actual  knowledge  thereof  and  notified  and  told 
plaintiff  that  it  would  not  pay  said  loss,  or  any  part  thereof,  and  that  he  need 
not  give  such  notice  in  writing  or  make  said  proof," — is  sufficient,  though  it 
does  not  expressly  show  that  the  waiver  occurred  before  forfeiture  of  the 
policy.)    Supreme  Council,  etc.,  v.  Forsinger,  125  Ind.  52;  25  K.  E.  Rep.  129. 
(Where  the  performance  of  all  conditions  is  alleged,  it  need  not  also  be  alleged 
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that  the  proofs  of  disablement  were  satisfactory  to  the  officers  of  the  society, 
though  the  contract  provides  that  they  should  be.)  lotoa.— Jones  v.  U.  S. 
Mut.  Acci.  Ass'n.,(Ia.  1805)  61  N.W.  Hep.  485.  (In  an  action  upon  an  accident 
policy  it  is  not  necessary  for  plaintiff  to  allege  that  the  insured  was  not  under 
the  influence  of  liquor  when  the  accident  happened,  though  the  policy  pro- 
vides that  compliance  by  insured  with  the  conditions  of  policy  is  a  condition 
precedent  to  its  enforcement.)  Kansas. —  Gillett  v,  Burlington  Ins.  Co.,  53 
Kan.  108;  86  Pac.  Rep.  52.  (Under  an  allegation  of  performance  of  conditions, 
plaintiff  cannot  give  evidence  of  defendant's  waiver  of  a  condition.)  Capital 
Ins.  Co.  V.  Bank  of  Pleasanton,  48  Kan.  897;  29  Pac.  Rep.  578.  (Under  an 
allegation  that  plaintiff  '*  made  out  and  delivered  to  the  insurance  company 
proofs  of  loss  in  regular  form  as  required  by  the  policy/'  and  performed  all  the 
conditions,  and  that  the  company  denied  all  liability,  a  letter  of  the  company 
may  be  given  in  evidence  acknowledging  the  proofs  of  loss  and  refusing  to 
pay  the  policy,  but  making  no  objections  to  the  form  of  the  proofs.)  Mich- 
igan.—  Coryeon  v.  Providence  Wash.  Ins.  Co.,  79  Mich.  187;  44  N.  W.  Rep. 
431.  (Under  an  allegation  that  proofs  of  loss  were  forwarded  to  defendant's 
office  in  C,  evidence  that  at  a  prior  time  proofs  were  also  forwarded  to  its 
office  in  P.  is  inadmissible.)  Minnesota. —  Mosness  v.  German  Amer.  Ins.  Co., 
60  Minn.  341;  52  N.  W.  Rep.  932.  (Where  complaint  sets  forth  a  policy  con- 
taining a  provision  for  arbitration  in  case  of  dispute  as  to  the  amount  of  loss, 
and  alleges  facts  to  show  that  such  a  dispute  has  arisen,  it  should  be  dismissed, 
if  it  fails  to  allege  an  arbitration  and  award,  though  it  alleges  in  the  short  form 
the  performance  of  all  conditions.)  Missouri. —  McCuUough  «.  Phcenix  Ins. 
Co.,  (3fo.  1893)  23  S. W.  Rep.  207.  (Under  a  general  allegation  of  performance 
of  all  the  conditions  in  a  policy  of  insurance,  though  otherwise  in  case  of  other 
contracts,  plaintiff  may  prove  a  waiver  of  a  condition  by  defendant.) 
JV«6ra«*o.— Burlington  Ins.  Co.  v.  Campbell,  (Neb.  1894)  60  N.  W.  Rep.  599. 
(Plaintiff  must  plead  waiver  of  the  condition  as  to  location  of  property,  in  order 
to  render  it  available.)  S.  p.,  Phcenix  Ins.  Co.  v.  Bacbelder,  32  Neb.  490; 
49  N.  W.  Rep.  217.  New  r<>rA;.— DeFrece «.  National  Life  Ins.  Co.,  19 
N.  Y.  Supp.  8.  (Under  an  allegation  that  deceased  "complied  with  the 
terms  of  said  agreement  so  far  as  the  same  were  to  be  complied  with  by  him," 
evidence  of  a  waiver  of  a  condition  of  the  policy  was  admitted.)  Stewart  v. 
Union  Mut.  life  Ins.  Co.,  63  Hun,  328;  48  N.  Y.  State  Rep.  805;  17  N.  Y. 
Supp.  886.  (To  sustain  a  complaint  on  demurrer,  though  it  was  not  expressly 
aUeged  that  the  first  premium  had  been  paid  in  accordance  with  a  condition 
in  the  policy  that  it  should  be  paid  on  delivery,  such  fact  may  be  inferred 
from  an  allegation  that  the  policy  had  been  duly  executed  and  delivered.) 
Heilner  «.  China  Mut.  Life  Ins.  Co.,  18  N.  Y.  Supp.  177;  45  State  Rep.  678. 
(Complaint  dismissed  for  failing  to  allege  the  furnishing  of  proofs  of  loss  in 
the  time  required.)  S.  p.,  Furlong  v.  Agricultural  Ins.  Co.,  28  Abb.  N.  C.  444; 
45  St.  Rep.  856;  18  K.  Y.  Supp.  844.  Elmer  v.  Mutual  Benefit  Life  Ass'n,  19 
K.  Y.  Supp.  289.  (A  denial  of  the  allegation  that  all  the  conditions  of  the 
policy  have  been  complied  with  by  plaintiff,  does  not  place  the  burden  upon 
him  of  proving  that  each  particular  condition  of  the  policy  has  been  complied 
irith.)  North  CaroliTta. —  RoneerManuf.  Co.  «.  Phcenix  Assur.  Co.,  110  N. 
C.  176;  14  8.  E.  Rep.  731.    (At  the  trial  plaintiff  may  prove  a  waiver  of  an 
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ioddental  requirement  of  the  policy  by  defendant,  though  plaintiff  may  not 
have  pleaded  it,  or  at  least  the  court  may  allow  an  appropriate  amendment. 
OAib.— Moody  «.  Insurance  Co.,  (Ohio,  1894)  88  N.  £.  Rep.  1011.  (Plaintiff 
need  not  show  as  a  condition  precedent,  the  absence  of  a  breach  of  condition 
that  the  premises  should  not  be  vacant  without  consent  of  the  company.) 
7Jm7i«M»c.— London,  etc.,  Ins.  Co.  «.  Crunk,  91  Tenn.  876;  238.  W.  Rep.  140. 
(Declaration  need  not  aver  performance  or  non-performance  of  a  condition 
subsequent,  nor  negative  prohibited  acts,  or  excepted  risks.)  TeaDtu. —  East 
Texas  Fire  Ins.  Co.  «.  Brown.  82  Tex.  631;  18  S.  W.  Rep.  718.  (Plaintiff 
must  plead  waiver  of  conditions  by  defendant.)  (9ermania-Amer.  Ins.  Co.  t. 
Waters.  (Tex.  Civ.  App.  1895)  80  8.  W.  Rep.  676.  (Petition  to  avoid  an 
admitted  breach  of  condition,  must  aver  waiver  thereof  by  defendant.)  Vir- 
^•»»a.— Tilly  «.  Connecticut  Fire  Ins.  Co.,  86  Va.  811;  11  8.  W.  Rep.  120. 
(Where  the  policy  is  filed,  and  declaration  alleges  the  performance  of  all  con- 
ditions by  plaintiff,  the  declaration  is  not  demurrable  because  of  failure  to 
allege  that  there  has  been  an  award.)  Vermont, —  Cooledge  «.  Continental 
Ins.  Co.,  (Vt.  1896)  80  Atl.  Rop.  798.  (Declaration  need  not  set  forth  col- 
lateral provisions  regarding  the  rights  of  the  parties,  liquidation  of  damages, 
etc. ;  non-compliance  with  these  provisions  being  a  matter  of  defense.)  WU- 
a>nwn.— Schwahn  c.  Michigan,  etc.,  Ins.  Co.,  (Wis.  1894)  61  N.  W.  Rep.  78. 
(Where  complaint  alleges  an  agreement  for  renewal,  and  defendant's  neg- 
lect to  issue  the  same,  and  a  loss  within  the  time  over  which  the  renewal  waa 
to  have  extended,  it  is  not  demurrable  for  failing  to  allege  petformanoe  by 
plaintiff  of  the  conditions  precedent  in  the  original  policy.) 

(4)  Lots ;  its  cause,  amaunt,  etc. 

C7a2»/<?m»a.~- Richards  1^.  Travelers'  Ins.  Co.,  89  CaL  170;  26  Pac.  Rep.  762. 
(Where  complaint  in  the  language  of  the  policy,  alleged  that  deceased  sus- 
tained bodily  injury  through  external,  violent  and  accidental  means,  Ae/</, 
that  the  objection  that  the  particular  circumstances  of  the  accident  were  not 
stated  could  not  be  raised  by  general  demurrer.)     IlUnois, —  Mutual  Accident 
Association  9.  Tuggle,  188  III.  428;  28  N.  E.  Rep.  1066.    (A  declaration  on  a 
policy  providing  that  beneficiary  shall  receive  the  sum  represented  b}^  the  pay- 
ment of  12  by  each  member  of  a  specified  class  of  members  of  the  association, 
which  does  not  aver  the  number  of  members  that  compose  such  class,  is  bad 
upon  a  general  demurrer.)  Indiana, — Louisville  Underwriters  v.  Durland.  123 
Ind.  644;  24  N.  £.  Rep.  221.    (In  an  action  on  a  marine  policy  which  provides 
that  the  company  shall  be  liable  for  any  loss  by  fire,  except  when  caused  by 
explosion  of  boiler,  and  except  as  limited  by  certain  warranties  contained  in 
the  policy,  it  is  sufficient  if  complaint  allege  that  the  loss  was  caused  by  fire 
not  arising  from  the  explosion  of  any  boiler,  and  that  the  insured  performed 
all  the  conditions  of  the  contract  on  his  part.)    Maine, —  Hutchins  a>.  Ford,  ^ 
Me.  868;  19  AtL  Rep.  882.    (Marine  policy  admitted  in  evidence,  tbou^h 
declaration  thereon  did  not  negative  a  limitation  therein  as  to  the  amount  of 
defendant's  liability.)    Minnesota, —  Maxcy  «.  N.  H.  Fire  Insurance  Co.,  54 
Minn.  272;  55  N.  W.  Rep.  1180.    (Where  mortgagee  is  plaantifl  in  an  action 
upon  a  fire  policy,  an  allegation  that  he  has  sustained  loss  and  damage  to  a  cer- 


FoLioiES  OF  Insttranox.  891 

tftin  amount  Ib  a  sufficient  allegation  as  against  a  general  demurrer,  that  the 
insured  owner  sustained  loss  and  damage.)  Mistoun. —  Summers  o.  Home 
Insurance  Co.,  58  Mo.  App.  521.  (Plaintiff  must  aver  and  prove  the  amount 
of  loss )  New  York. —  Weltin  p.  Union  Marine  Insurance  Co.,  87  St.  Rep.  595; 
13  N.  Y.  Supp.  700  (Complaint  on  a  marine  policy  is  insufficient  on  demur- 
rer if  it  fails  to  allege  that  the  policy  covered  the  precise  loss  by  fire  and 
water,  or  that  when  the  loss  occurred  that  the  policy  was  still  binding.) 
Myers  v.  United  Life  Insurance  Co.,  42  St.  Rep.  121;  17  N.  Y.  Supp.  727.  (In 
an  action  upon  a  life  policy  on  the  assessment  plan,  complaint  is  insufficient  if 
it  fails  to  allege  that  defendant  realized,  or  could  have  realized,  the  sum 
claimed  by  plaintiff  from  an  assessment.)  TexoM. —  Alamo  Fire  Insurance  Co. 
«.  Shacklett.  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  080.  (Petition  demur 
rable  for  failing  to  allege  that  the  fire  did  not  occur  from  any  of  the  causes 
excepted  in  the  policy.)  8.  p..  Pelican  Fire  Ins.  Co.  v.  Troy  CJo-oj).  Ass'n, 
77  Tex.  225;  13  8.  W.  Rep.  980;  Phcenix  Insurance  Co.  tj.  Boren,  83  Tex.  97; 
18  3.  W.  Rep.  484;  compare  Burlington  Insurance  Co.  v.  Rivers,  (Tex.  Civ. 
App.  1895)  28  8.  W.  Rep.  458.  United  iS<a<«*.— Western  Refrigerator  Co.  c. 
American  Casualty  Insurance,  etc.,  Co.,  51  Fed.  Rep.  155.  (Where  policy 
insured  "  against  all  direct  loss  or  damage,  excepting  all  losses  caused  directly 
or  indirectly  by  fire  or  lightning,"  declaration  thereon  is  demurrable,  if  it  does 
not  negative  the  fact  that  the  fire  was  caused  by  any  of  the  excepted  causes.) 
WasMfigton, —  Coats  v.  West  Coast,  etc.,  Insurance  Co.,  4  Wash.  375;  80  Pac. 
Rep.  404.  (Where  policy  provides  that  defendant's  liability  shall  be  propor- 
tioned to  other  insurance,  a  complaint  thereon  is  defective  if  it  fails  to  state 
what  other  insurance  was  on  the  property.) 

(5)  Non-payment. 

California. —  Richards  «.  Travelers' Insurance  Co.,  SOCSal.  506;  22  Pac.  Rep. 
989.  (Complaint  upon  an  insurance  policy  which  neither  alleges  non-pay- 
ment, nor  anything  from  which  it  can  be  inferred,  is  bad  on  demurrer.) 
JV«6r<Mto.— Hanover  Fire  Insurance  Co.  «.  Schellak,  85  Neb.  701;  58  N.  W. 
Rep.  605.  (Complaint  need  not  plead  non-payment  of  losses;  payment  is  a 
matter  of  defense.)  New  York. —  Qill  v.  ^tna  Live  Stock  Insurance  Co.,  81 
K.  Y.  Supp.  485.  (Complaint  upon  an  insurance  policy  dismissed  because  it 
failed  to  aUege  defendant  had  defaulted  in  payment.) 
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COMPLAINTS  m  ACTIONS  ON  LEASES. 

PAW. 

386.  Lessor  against  lessee 992 

•  387.  The  same,  setting  forth  'copy 393 

388.  By  lessor  against  lessee  holding  over 393 

389.  The  same,  for  a  deficiency  after  a  re-entry  by  the  lessor 394 

390.  Lessor  against  assignee  of  lessee 395 

391.  Lessor  against  the  executors  of  the  lessee 396 

392.  Grantee  of  lessor,  against  lessee 896 

893.  Assignee  of  rent  against  lessee 397 

894.  Heir  of  revisioner  against  lessee 397 

395.  Assignee  of  the  devisee  of  the  reversion  and  rent,  against  an  assignee 

of  part  of  the  premises 898 

386.  Lessor  against  Lessee.' 

[From  Hurliman  v.  Seckendorf,  9  Misc.  (N.  Y.)  264.] 

I.  That  heretofore  and  on  or  about  the  day  of  , 
18     ,  plaintiff  rented  to  defendant  the  dwelling,  known  bs  No. 

street,  in  the  city  of  ,  for  the  term  of        years, 

from  the  day  of  j  18     j  ^^  *^e  yearly  rent  of 

dollars,  which  said  sum  the  defendant  agreed  to  pay  in  quarterly 
installments  on  the        day  of  ,  etc,^   of  each  year. 

II.  That  thereafter  the  said  defendant  entered  and  occupied* 

*  If  the  rent  be  claimed  under  a  unsealed,  he  should  sue  on  the  instru- 
sealed  lease,  the  action  should  be  on  ment,  but  if  he  is  prepared  to  prove 
the  instrument  (McKeon  v,  Whitney,  occupation  he  should  allege  occiipa* 
3  Den.  [N.  Y.]  452;  Kiersted  v.  R.  Co.,  tion although  declaring  upon  the  lease; 
69  N.  Y.  343;  contra,  that  it  may  be  for  if  proof  of  the  writing  fail  he  can 
for  use  and  occupation.  97  Mich.  423),  recover  under  the  pleading,  for  use 
and  brought  by  the  covenantee  even  and  occupation.  Thomas  v.  Nelson, 
though  he  were  a  mere  agent.  Schae-  69  N.  Y.  118;  Prial  v.  Entwistle,  10 
fer  V.  Henkel,  75  N.  Y.  378;  7  Abb.  N.  Daly  (N.  Y.),  398.  But  plaintiflf  is  not 
C.  1.  8ee  a  discussion  as  to  whether  bound  to  prove,  nor  aver,  occupation, 
the  agreement  under  consideration  to  recover  under  a  lease.  Gilbooley 
was  a  lease  or  an  agreement  to  make  a  v.  Washington,  4  N.  Y.  217;  Mayer  v. 
lease,  in  People  v.  St.  Nicholas  Bank,  3  Lawrence,  58  111.  App.  194;  Have- 
App.  Div.  (N.  Y.)  544.  meyer  v.   Switzer,   15  Misc.  (N.  Y.) 

*  If  plaintiff  relies  on  a  written  lease  629. 
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said  premises  but  has  not  paid  the  rent  for  the  same  for  [the 
quarter  ending  ],  amounting  to  dollars.^ 

III.  That  the  plaintiff  has  duly  performed  all  the  conditions  of 
said  lease  on  his  part.^ 

Whebefobb  [etc.y  demand  qfjudffmenf], 

887.  The  Same,  Betting  forth  Oopy. 

I.  That  on  or  about  the  day  of  >  18  ,  the  plain- 
tiff and  defendant  entered  into  an  agreement  of  which  a  copy  is 
hereunto  annexed,  marked  ^'  A  "  and  made  a  part  hereof. 

II.  That  plaintiff  has  duly  performedall  the  conditions  on  his 
part. 

III.  That  defendant  has  not  paid  the  rent  for  the  month  [or, 
quarter,  or.  otherwise]  ending  [or,  beginning]  ,  amount- 
ing to                dollars. 

Wheeefobe  [ete.y  demand  of  judgmerW]. 

888.  By  Leaser  against  Lessee  Holding  (hrer.* 

I.  That  in  or  about  the  month  of  April,  1863,  by  an  agree- 
ment made  and  entered  into  between  the  plaintiff  and  the  defend- 
ants, the  plaintiff  let  and  rented  unto  the  defendants,  and  the 
defendants  hired  and  took  from  the  plaintiff,  a  certain  dock  or 
wharf,  and  a  lot  of  land  adjacent  thereto,  lying  and  situate  in  the 
town  of  ,  county  of  ,  for  the  term  of  one  yeai* 

from  tlie  1st  day  of  May,  1863,  at  the  yearly  rent  of 
dollars,  payable  in  equal  quarterly  payments  on  the  first  day  of 
August,  November,  February  and  May  thence  following,  and 
that  said  defendants  agreed  thereby  to  pay  said  rent  as  aforesaid. 

*  All  the  rent  accrued  at  time  of  advance,  this  allegation  is  iminHtprial 
commencement  of  action  must  be  and  unnecessary,  as  the  landlord's 
claimed,  for  a  recovery  will  bar  a  sub-  action  is  complete  on  the  first  day  of 
sequent  action  for  recovery  of  an  in-  the  month.  Hurliman  «.  Seckendorf , 
Atallment  of  rent  which  had  accrued  0  Misc.  (N.  Y.)  264.  Non-payment 
prior  to  the  commencement  of  the  mii^t  be  averred.  Cochran  v.  Reich, 
first  action.     Jex  v.  Jacob,  19  Hun  91  ITnn  (N.  Y.),  440. 

(N.  Y.),  105;  7  Abb.  N.  C.  452.  « From  Schuyler  r.  Smith,  51  N.  >' . 

*  If  the  rent  is  payable  monthly  in  309,  where  the  action  was  sustained 
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II.  That  said  defendants  entered  into  the  possession  and  occu- 
pation of  said  premises  pursuant  to  said  agreement. 

III.  That  after  the  1st  day  of  May,  1864,  said  defendants  con- 
tinued and  remained  in  the  possession  and  occupation  of  said 
premises,  whereby  they  elected  to  continue  their  said  tenancy  for 
another  year,  commencing  on  the  1st  day  of  May,  1864,  upon  the 
same  terms  and  at  the  same  rent,  and  payable  as  in  and  by  said 
agreement  was  provided  for  and  agreed  to. 

IV.  That  the  defendants  have  not  paid  the  rent  for  the  quarter 
ending  upon  the  1st  day  of  August,  1864.* 

Wherefore  [etc.,  demand  of  Judgment']. 

889.  The  Same,  for  a  Deficiency  after  a  Be-entry  by  the  Leaaor.* 

I.  [AUeffe  execution  of  lease  as  in  Form  386,  continuing:'} 
and  the  defendant  further  covenanted  with  the  plaintiff  that  he 
would  not  [here  state  special  covenant]^  and  that  in  case  of  any 
breach  on  his  part  of  said  coveniant,  the  plaintiff  might  re-enter 
said  premises,  and  eject  the  occupants  thereof,  and  relet  the  same 
for  the  benefit  of  the  defendant. 

II.  That  the  defendant  contrary  to  his  covenant  [here  state  the 
breach']  ;  that  the  plaintiff  for  that  cause  re-entered  the  premises, 
and  took  possession  thereof  by  virtue  of  the  authority  given  in 
the  said  lease,  and  as  agent  of  the  defendant,  and  not  otherwise ; 
that  plaintiff  made  diligent  efforts  to  relet  the  premises  for  the 
benefit  of  defendant,  but  was  unable  so  to  do  [except,  etc.y 

III.  That  defendant  has  paid  no  part  of  the  rent  as  aforesaid 
for  the  month  of 

Wherefore  [etc.y  demand  of  Judgment], 

^  Should  the  theory  of  action  be  that  '  This  form  is  supported  by  Hail  o. 

defendant  has  become  a  tenant  from  €k)iild,  18  N.  Y.  127. 

year  to  year  by  force  of  statute,  rent  '  A  motion  to  make  a  complaiat  more 

cannot  be  recovered  until  the  entire  definite  by  showing  the  names  of  the 

term  has  expired,  in  the  absence  of  persons  to  whom  the  premises  were 

any  custom  or  agreement  to  the  con-  afterward  let  by  plaintiff,  was  denied 

trary.    Ind.,  etc..  R.  Co.  v.  First  Ntl.  In  Giles  «.  Beta,  15  Abb.  Pr.  (N.  Y.) 

Bank,  184  Ind.  127;  88 N.  E.  Rep.  679.  285. 
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890.  IiMSor  against  Assignee  of  Iiessee.^ 

I.  That  on  or  about  the        day  of  ,  18    ,  by  a  lease 

in  writing,  then  made  between  this  plaintiff  and  one  M.  K.,  [of 
which  a  copy  marked  "  A  "  is  annexed  as  part  of  this  complaint]' 
plaintiff  leased  to  said  M.  N.  certain  lands  [briejh/  designate 
theni]^  from  the        day  of  j  18     ,  for  the  term  of  , 

then  next  ensuing,  for  the  yearly  rent  of  dollars,  payable 

to  plaintiff  on  the  [state  days  of  jpayment],  which  rent  said  M. 
K.  did  thereby  for  himself  and  his  assigns  covenant  to  pay  to  the 
plaintiff  accordingly. 

[II.  That  by  virtue  thereof,  said  M.  N.,  on  or  about  the 
day  of  9  18    9  entered  upon  the  demised  premises.] 

III.  That  thereafter,  and  during  said  term,  to  wit,  on  or  about 
the  day  of  ?  18  ,  [na/ming  a  day  before  the  breach'], 
said  M.  N.  assigned  all  his  interest  in  said  lease  and  the  unex- 
pired term  to  the  defendant,*  who  thereupon  entered  upon  the 
demised  premises  [and  coMinnes  in  possession  thereof].^ 

IV.  That  on  the        day  of  >  18    ,  the  sum  of 
dollars  rent  for  the  quarter  ending  on  that  day  [or,  otherwise'], 

>  This  form  is  supported  by  Hols-  quired  possession  without  a  valid  as- 

maD  V.  De  Gray,  6  Abb.  Pr.  (N.  T.)  signment,  see  Carter  v.  Hammett,  12 

79.  Barb.  (N.  Y.)  258;  Ryeras  v.  Farwell, 

*  If  a  copy  is  annexed,  the  court  9  id.  615. 

will  look  to  the  instrument  for  its  ^The   assignee  is  liable  upon  the 

terms,  and  not  be  bound  by  the  legal  covenants  of  the  lease  only  for  the 

effect  as  stated  in  the  pleading.    Abb.  rent  becoming  due  during  the  time  in 

Brief  on  PI.  ^  282,  and  cases  cited.  which  he  or  his  tenants  have  posses- 

'  Where  the  plaintiff  seeks  to  re-  fdon  of  the  premises.  Astor  t?.  L' Amo- 
cover  against  the  assignees  of  the  reauz,  4  Sandf.  (N.  T.)  524.  But  the 
t4;rm,  and  is  ignorant  whether  they  clause  in  brackets  is  not  essential;  for 
hold  jointly  or  severally,  and  if  seve-  in  the  absence  of  any  allegation  to  the 
rally,  in  what  proportion,  he  may  al-  contrary,  the  presumption  is  that  the 
lege  the  facts  accordingly,  and  pray  possession  continued.  Van  Rensselaer 
Judgment  against  them  jointly,  if  it  v.  Bonesteel,  24  Barb.  (N.  Y.)  865. 
sboold  turn  out  they  were  jointly  An  assignment  of  a  lease  may  be  in- 
liable,  or  seYerally  for  their  proper  ferred  from  evidence  that  the  as- 
poitions,  if  their  liability  should  signees  took  possession  from  lessees 
prove  to  be  several.  Van  Rensselaer  and  occupied  the  premises  for  the  re- 
«.  Layman,  10  How.  Pr.  (N.  Y.)  505.  mainder  of  the  term.    Coit  «.  Planer, 

As  to  liability  of  one  who  has  ac-  51  N.  Y.  647. 
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became  dae  to  the  plaintiff  from  the  defendant,  bnt  no  part 
thereof  has  been  paid.^ 

Wherefore  [etc.^  demcmd  of  jtcdgmerW], 

891.  Lessor  against  the  Executors  of  the  Lessee.* 

I.  [As  in  preceding  Form  390,  agcmist  assignee.] 

II.  That  bj  virtue  thereof,  said  M.  N.,  on  or  about  the 

day  of  J  18     ,  entered  upon  the  demised  premises,  and  was 

in  possession  thereof  until  his  death  as  hereinafter  set  forth. 

III.  [Allege  death  of  M.  iT.,  and  defendanfs  appointment  as 
executor^  as  in  Form,  51.] 

lY.  That  as  such  executor  the  defendant  took  possession  of 
and  occupied  the  premises  under  said  lease. 

V.  That  the  sum  of  dollars  of  said  rent  for  the  quarter 
ending  on  [a  day  before  the  lessees  death^  became  due  on  said 
day  to  the  plaintiflE  from  said  M.  N.,  but  no  part  thereof  has 
been  paid. 

VI.  That  after  the  death  of  said  M.  N.,  as  aforesaid,  and  wliile 
the  defendant  was  so  in  possession,  the  sum  of  dollars  of 
said  rent  for  the  quarter  ending  on,  etc.^  on  that  day  became  due 
to  the  plaintiff  from  the  defendant,  but  no  part  thereof  has  been 
paid.* 

Wherefore  [etc.^  demand  of  judgment], 

392.  Grantee  of  Lessor,  against  Lessee. 

I.  That  one  M.  N.  was  the  owner  in  fee  of  certain  premises 
[very  briefly  designate  them\  and  did,  on  or  about  the  day 

of  ,18     ,  by  a  lease  in  writing  then  made  between  him  and 

'  It  is  sufficient  to  show  that  rent  'Demands  for  rent  which  accrued 

which  accrued  subsequent  to  the  as-  in  the  lifetime  of  a  decedent,  and  for 

signmeut,  and  during  the  assignee's  rent  accruing  after  his  decease,  while 

possession  is  unpaid;  and  it  is  unneces-  the  tenancy  was  continued  by  the  ex- 

sary  to  aver,  in  addition,  that  the  ecutors  on  account  of  the  estate,  are 

lessee  has  not  paid  it.    Dubois  o.  Van  properly  joined  as  one  cause  of  action 

Orden,  6  Johns.  (N.  Y.)  105;  Van  Reus*  in  a  suit  against  the  executors  as  such. 

selaer  «.  Bradley,  3  Den.  (N.  Y.)  135.  Pugsley  v.  Aikin,  11  N.  Y.  494;  re- 

•  This  form  is  supported  by  Pugsley  versing  14  Barb.  (N.  Y.)  114. 

«.  Aikin,  UN.  Y.  494.  The  common-law  rule,  that   cove- 
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the  defendant  [a  copy  of  which  marked  ^'A"  is  annexed  as  part 
of  this  complaint],  lease  to  the  defendant  said  premises  from  the 
day  of  J  18    ,  for  the  term  of        ,  then  next  ensuing, 

for  the  yearly  rent  of  dollars,  payable  to  said  M.  N.,  his 

heirs  and  assigns,  on  the  [state  days  of  paym€nt\  which  rent  the 
defendant  did  thereby  covenant  to  pay  to  said  M.  K.,  his  heirs 
and  assigns,  accordingly. 

II.  That  by  virtue  thereof,  the  defendant  entered  upon  the 
demised  premises,  and  is  in  possession  thereof. 

III.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  said  M.  N.  sold  and  conveyed  to  this  plaintiJBE  the  demised 
premises  of  which  the  defendant  had  due  notice.^ 

IV.  That  thereafter,  to  wit,  on  or  about  the  day  of  , 
18  ,  the  sum  of  dollars  of  said  rent,  for  the  quarter  ending 
on  that  day  [or,  otherwise]^  became  due  to  the  plaintiff  from  the 
defendant ;  but  no  part  thereof  has  been  paid.' 

Whsbefobe  [etc.^  dmumd  of  jvdgment']. 

898.  Aasignee  of  Bant  against  Lessee.' 

[lanfid  II  as  in  preoedmg  form.'] 

III.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  said  M.  K.  duly  assigned  to  plaintiff  all  his  right  to  the  rent 
therein  secured,  and  due  or  to  grow  due  under  said  lease. 

IV.  [As  m  preceding  form.'] 
Whebefobe  [etc.<^  derrumd  of  judgment], 

894.  Heir  of  Beversioner  against  Lessee. 

I.  That  one  M.  K.,  now  deceased,  was  in  his  lifetime  the  owner 
in  fee  of  the  tenements  hereinafter  mentioned,  [eto.^  state  the 

nant  and  not  debt  must  be  brought  for  the  plaintiff  claims  title;  and  if  there 

rent  accruing  after  the  lessee's  death,  are  several,  they  should  all  be  stated. 

ia  no  longer  in  force.     Greenleaf  9.  See  Beardsley  «.  Knight,  4  Yt.  471; 

Allen,  127  Mass.  248.  s.  p.,  Davis  v,  James,  50  Law  Times 

■  This  allegation  is  sufficiently  spe-  R.  (K.  8.)  115;  Heard's  Civ.  PI.  285. 
ciflc    Earle  «.   McGoldrick,  15  Misc.       *  Demand  is  not  necessary.   McMur* 

(N.  Y.)  185;  86  N.  Y.  Supp.  808.  phy  v.  Minot,  4  N.  H.  251. 

The    declaration   shotdd  show  the      '  The  assignee  of  rent,  suing  in  his 

aflsigiiments  or  oonyeyanceB  by  which  own  name,  should  allege  distinctly, 
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lease  and  the  covenants  which  were  broken^  as  in  the  preceding 
forms], 

II.  That  the  said  M.  K.  afterwards,  and  during  the  said  term, 
to  wit,  on  [etc,]  died  intestate  so  seized;  whereupon  tiie  said 
reversion  then  descended  to  the  plaintiff  as  his  [son  and  only 
child  and]  heir  at  law ;  and  thereby  the  plaintiff  then  became 
seized  thereof  in  fee. 

III.  That  thereafter,  to  wit,  on,  etc.,  the  sum  of  dollars 
of  said  rent,  for  the  quai*ter  ending  on  that  day  [or,  otherwise]^ 
became  due  to  the  plaintiff  from  the  defendant;  bat  no  part 
thereof  has  been  paid. 

Whebefobb  [etc.j  demamd  ofjudgraewS], 

396.  AMignee  of  the  Devisee  of  the  Bevenion  a&d  Banti  against  aa 

Assignee  of  Part  of  the  Premises  ' 

I.  That  one  M.  N.,  was  heretofore  the  owner  in  fee  of  certain 
premises  [very  briefly  designate  them] ;  that  on  the  daj  of 

,18    ,  by  lease  in  writing  then  made  between  him  and 
one  O.  P.  [a  copy  of  which  marked  "  A  "  is  annexed  as  part  of 
this  complaint],  leased  to  said  O.  P.  said  premises  from  the 
day  of  )  1^    9  ^or  the  term  of  ,  then  next  ensuing, 

for  the  yearly  rent  of  dollars,  payable  to  said  M.  N.,  his 

heirs  and  assigns,  on  the  [state  days  qfpaym,ent]j  which  rent  O. 
P.  did  thereby  covenant  to  pay  to  said  M.  N.,  his  heirs  and 
assigns  accordingly. 

II.  That  by  virtue  thereof  the  defendant  entered  upon  the 
demised  premises,  and  is  possessed  thereof. 

III.  That  thereafter,  and  during  said  term,  to  wit,  on  or  about 
the  day  of  ,  18  [naming  a  day  before  the  breach], 
said  O.  P.  duly  assigned  all  his  interest  in  a  [one-half]  part  of  the 
land  to  the  defendant. 

IV.  That  on  or  about  the  day  of  ,  18  ,  said  M.  N. 
died,  having  by  his  last  will  and  testament  devised  the  [reversion 

that  there  was  a  lease,  that  the  defend-  *Thi8  form  is  supported  by  Van 

ant  was  lessee,  and  is  sued  for  the  Rensselaer  «.  Bonesteel,  24  Barb.  (N. 

rent.    Willard  v.  TUlman,  2  HiU  (N.  T.)  865. 
Y.),  274 
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and]  rent  to  one  Q.  R.,  which  said  will  was  duly  proved  and 
recorded  as  a  will  of  real  estate  before  the  surrogate  of  the 
county  of  ,  on,  etc, 

V.  That  Q.  R,  on  or  about  the  day  of  ,  18  ,  duly 
[conveyed  and]  assigned  said  [reversion  and]  the  rent  accrued 
and  to  accrue  under  said  lease  to  the  plaintiff. 

VI.  That  thereafter,  to  wit,  on  or  about  the  day  of  , 
18  ,  the  sum  of  dollars  of  said  rent,  for  the  quarter  ending 
on  that  day  [<7r,  othervnMJy  became  due  to  the  plaintiff  from  the 
defendant ;  but  no  part  thereof  has  been  paid. 

Whkrbfokb  [etc.,  demcmd  of  jvdgmein,{\. 
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CHAPTER  XX. 

COMPLAINTS  ON  NON-NEGOTIABLE  NOTES,  AND  ORDERS. 

PAOB. 

896.  On  a  Dote  payable  in  case  the  proceeds  of  the  maker's  busiDess  exceed 

a  certain  sum 400 

397.  On  a  note  payable  in  chattels 401 

898.  Complaint  on  an  accepted  order  for  payment  of  money  on  condition.  402 

896.  On  a  Note  Payable  in  Case  the  Proceeda  of  the  Maker's  Bnainew 

Exceed  a  Certain  Sum. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendant,  for  value  received*  [or^  in  consideration  of,  etc.j  setting 
out  the  consideration]^  made  and  delivered  to  the  plaintiff '  his 
note  or  written  obligation,  of  which  the  following  is  a  copy :  * 

$100  Brooklyn,  1st  January^  18  , 

For  value  received,  I  promise  to  pay  to  A.  B.  one  year  after 
date,  one  hundred  dollars,  in  case  the  proceeds  of  the  milk  route 
I  have  this  day  bought  of  him  shall  exceed  the  sum  of  two 
thousand  dollars.  (Signed)  Y.  Z. 

II.  That  the  proceeds  of  said  milk  route  did,  before  the  expi- 
ration of  said  year,  exceed  the  sum  of  two  thousand  dollars  [of 
which  the  defendant,  on  or  about  the        day  of  >  13    )  had 

'  If  the  agreement  as  set  out  admits  the  plaintiff  has  transferred  or  tend- 
receipt  of  the  consideration,  a  separate  ered  the  consideration.  This  is  matter 
averment  of  the  payment  of  the  con-  of  substance  and  not  of  form,  and  the 
sideration  is  unnecessary.  Ward  v.  burden  of  proof  is  on  plaintiff  to  allege 
Sackrider.  8  Cai.  (N.  Y.)  263.  If  the  and  show  it.  Considerant «.  Brisbane, 
instrument  set  forth  does  not  express  14 How.  Pr.  (N.Y.)487;  s.  p.,  Winch  t>. 
or  import  a  consideration,  the  consid-  Farmers'  Loan  &  Trust  Co.,  11  Misc. 
eration    must   be    averred.    Bpear  v.   (N.  Y.)  890. 

Downing,  84  Barb.  (N.  Y.)  522;  12  <  If  the  plaintiff  claims  as  assignee, 
Abb.  Pr.  (N.  Y.)  437;  Lansing  tJ.  Mc-  substitute  "toM.  N.,  the  payee  therein 
Killip,  3  Cai.  (N.  Y.)  286.  If  it  speci-  named,"  in  place  of  the  words.  "  the 
Hes  a  consideration,  and  states  that  plaintiff,"  and  add  an  allegation  of  as- 
such  consideration  had  not  been  re-  -signment  to  the  plaintiff.  Averring 
ceived,  and  also  states,  or  clearly  im-  an  indorsement  to  him  is  not  appro- 
plies,  that  the  consideration  is  to  be  priate.  Brown  «.  Richardson,  20  N. 
transferred  when  the  money  is  to  be  Y.  472. 
paid,  the  complaint  must  allege  that 
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due  notice,  and  payment  of  said  note  was  then  and  there  duly 
demanded].' 

III.  That  no  part  of  said  note  has  been  paid  [except,  etoJ] ;  and 
there  is  now  due  to  this  plaintiff  thereon,  from  the  defendant,  the 
sum  of  dollars,  with  interest  from,  etc.y  which  plaintiff 

claims. 

Wherefore  [etc.,  demand  of  judgment], 

897.  On  a  Note  Payable  in  Chattels. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant,  for  value  received  [oVy  when  the  consideration  is 
described  in  the  notey  for  a  valuable  consideration  therein  expressed, 
or,  where  no  consideration  is  m^entionedy  for  and  in  consideration 
of,  etc,y  stating  the  real  consideratioyi^  whatever  it  may  have 
been']^  made  and  delivered  to  the  plaintiff  his  note  in  writing,  of 
which  the  following  is  a  copy : 

*'  For  value  received,  I  promise  to  pay  Martin  Gilbert  three 
hundred  and  sixty-two  dollars  and  fifty  cents  in  castings,'  such  as 
said  Gilbert  shall  select  and  direct,  such  as  are  cast  at  the  Middle- 
bnrgh  furnace,  which  I  agree  to  deliver  at  Gilbert's  dwelling 
liouse  at  Ghent,  in  Columbia  county,  at  4^  cents  per  pound,  to  be 
delivered  within  or  by  the  first  day  of  March  next,  and  agree  to 
deliver  some  castings,  as  it  may  be  convenient  for  me  to  deliver, 
soon ;  said  Gilbert  to  give  timely  notice  what  castings  lie  will 
select  or  want ;  and  in  default  thereof,  I  agree  to  pay  the  money 
for  such  part  as  is  not  paid  in  castings. 

''June  8thy  18     .  (Signed)     Thos.  P.  Danforth." 

II.  That  the  plaintiff  thereafter  duly  performed  all  the  condi- 
tions of  the  same  on  his  part,^  and  has  always  been  ready  and 
willing  to  receive  the  said  castings. 

'  If  the  contingency  upon  which  the  money  named,  not  the  value  of  the 

payment  was  to  depend  is  one  which  goods.    Pinney  v.  Qleason,  5  Wend. 

is  not  peculiarly  within  the  defend-  (N.  Y.)  398;  Rockwell  t>.  Rockwell,  4 

ftnt's  knowledge,    this    averment   of  Hill  (N.  T.),  164;  and  see  Qilbert  r. 

notice  and  demand,  or  its  substance,  Danforth,  6  N.  T.  585,  from  which 

should  be  inserted.  precedent  is  taken. 

*  See  note  1  to  Form  896.  *  A  note  payable  in  specific  articles, 

'Upon  such  a  note  the  measure  of  without  specifying  time  or  place,  is 

damages  in  this  State  is  the  sum  of  payable  on  demand,  and  a  special  de- 

51 
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III.  That  no  part  thereof  has  been  delivered  ^  [except|  etc.]^ 
and  no  portion  of  said  sam  has  been  paid. 

Whebefobb  [etc.,  demand  of  jvdgment\ 

898.  Oomplaixxt  on  an  Accepted  Order  for  Payment  of  Honey  on 

Oondition.* 

I.  That  on  or  about  the  day  of  y  18  »  one  M. 
K.  made  and  delivered  to  plaintiff  an  order,  of  which  the  follow- 
ing is  a  copy : 

Y.  Z. : 

Please  pay  M.  K.  or  order  $300,  if  the  same  may  be  dne  him 
from  me  on  his  and  my  settlement,  out  of  the  last  payment  due 
from  you  to  me  on  houses  which  I  am  now  building  for  you,  and 
charge  the  same  to  my  account.  M.  N. 

II.  That  thereafter,  and  on  or  about  the  day  of  ^ 
18  ,  the  defendant  duly  accepted  said  order,  and  promised  to 
pay  said  sum  to  plaintiff,  as  in  and  by  said  order  provided. 

III.  That  thereafter,  to  wit,  on  or  about  the  day  of  » 
18    ,  the  said  M.  N.  and  plaintiff  did  account  and  settle  together, 

mand  is  necessary.    Lobdell  o.  Hop-  The  indorsement  of  a  note  not  nego- 

kins,  5  Cow.  (N.  Y.)  616;  but  compare  tiable,  is  equivalent  to  the  making  of 

Bams  f .  Qraham,  4  id.  452.  a  new  note,  and  the  indorser  in  such  a 

If  the  maker  deals  in  the  chattels  in  case  has  no  right  to  insist  upon  a  pre- 

which  payment  is  to  be  made,  his  place  vious  demand  on  the  maker.     Sey- 

of  business  is  the  proper  place  to  make  mour  o.  Van  Slyck,  8  Wend.  (N.  Y.) 

demand.    And  a  demand  may  be  made  408;  affd.,  tub  nam.  Stone  v.  Seymour, 

there  of  any  person  in  charge,  in  the  15  id.  9. 

absence  of  defendant.  It  is  otherwise  '  In  declaring  on  a  note  for  a  sum  of 
of  ordinary  contracts  for  delivery  of  money  payable  in  spedflc  articles,  it  is 
goods,  specifying  no  place.  Vance  «.  enough  to  allege  non-payment  of  the 
Bloomer.  20  Wend.  (N.  Y.)  196;  Rice  money,  without  alleging  non-deli veiy 
f>.  Churchill,  2  Den.  (N.  Y.)  145.  That  of  the  articles.  Rockwell  «.  Rock- 
he  is  not  bound  to  demand  all  at  once,  well,  4  Hill  (N.  Y.),  164. 
see  Vance  v.  Bloomer,  20  Wend.  (N.  '  Adapted  from  complaints  in  Jack- 
Y.)  196.  man  «.   Bowker,  4  Met.  (Mass  )  235, 

On  a  note  payable  in  goods,  at  or  and    Tooker   «.  Arnoux,  76   N.    Y. 

before  a  day  named,  no  demand  need  897.     If  an  estoppel  is  to  be  relied 

be  averred.    A  demand  is  only  neces-  upon,  it  must  be  expressly  charged, 

sary  if  the  holder  would  exercise  an  Gooding  «.  Underwood,  89  Mich.  1S7; 

election  as  to  the  articles.    Johnson  v.  50  N.  W.  Rep. 818. 
Seymour,  19  Ind.  (Kerr)  24. 
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and  thereby  it  was  found  that  there  was  due  and  payable  from 
said  M.  N.  to  plaintiff  the  aforesaid  snm  of  $300. 

rV.  That  the  aforesaid  last  payment  from  said  Y.  Z.  to  said  M. 
N.  has  long  since  been  and  is  now  due,  and  is  more  than  the  said 
sum  of  $300. 

Y.  That  after  said  settlement  between  said  M.  N.  and  plaintiff, 
and  on  the  same  day  thereof  as  aforesaid,  and  after  said  last  pay- 
ment from  defendant  to  said  M.  K.  had  become  due,  plaintiff 
demanded  of  defendant  the  said  sum  of  $300,  and  did  then  and 
there  give  notice  to  said  defendant  that  the  settlement  as  afore- 
said had  been  theretofore  made  between  said  M.  N.,  and  exhibited 
proof  thereof  to  said  defendant. 

YI.  That  said  defendant  refused  and  still  refuses  to  pay  said 
Bom  of  $300,  or  any  part  thereof,  and  the  same  has  not  been  paid 
to  plaintiff. 

Whsbbfobb  [etc.f  demand  of  jvdgmefn£\. 


./• 
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CHAPTER  XXL 

COMPLAINTS  ON  SUBSCRIPTION  PAPBR8. 


809.  Subscription  to  corporation's  stock,  made  in  its  certificate  of  incor- 
poration  404 

I  400.  The  same,  made  by  agreement  prior  to  incorporation 406 

401.  The  same,  by  subscription  subsequent  to  incorporation. . . 407 

402.  On  a  subscription  to  the  expenses  of  a  public  enterprise 408 

309.  Subscription  to  Oorporation'a  Stock,  Kade  in  Its  Certificate  of 

Incorporation. 

[From  complaint  in  Phoenix  Warehousing  Co.  v.  Badger,  67 

N.  T.  294.]* 

I.  [Allege  plaintiffs  incorporation^  aa  in  Forms  37-40.] 

II.  That  the  defendant  and  certain  other  persons  duly  entered  into 
and  subscribed  the  [articles  of  association  and  the]  certificate  for 
the  formation  of  the  plaintiff  into  and  as  a  corporation  under  said 
certificate  by  the  style  and  name  of  the  P.  W.  Company,  which 
said  articles  were  dated  and  executed  at  the  city  of  Brooklyn,  in 
the  county  of  Kings,  on  or  about  the  day  of  ?  18  ,  and 
the  same  were  thereupon  duly  acknowledged  by  the  said  subscribers 
thereto,  and  thereafter  the  same  were  by  them  duly  filed  in  the 
office  of  the  Secretary  of  State  of  the  State  of  New  York  and 
clerk  of  Kings  county,  where  the  same  still  remain  on  file ;  and 
to  a  copy  of  which,  marked  "  A  "  and  hereunto  annexed,  the 
plaintiff  refers  as  part  of  this  complaint. 

[III.  That  said  defendant  duly  subscribed  and  executed  said 
certificate  and  articles  for  the  incorporation  of  said  plaintiff  before 
the  said  filing  thereof,  and  duly  became  a  member  thereof,  and 
authorized  such  filing.] 

{The  precedent^  whwh  did  not  a/rmex  a  copy  of  certificate j 
continiued  .•]' 

'  See,  also,  Poughkeepsie,  etc.,  CJo.  Iiousing  Co.  t>.    Badger,    67  N.    Y. 

tj.   Griffin,   31  Barb.  454.    The   sub-  3M. 

scription  contained  in  tlie  certificate  '  If  a  copy  of  the  certificate  of  in- 
takes effect  simultaneously  with  the  corporation  were  annexed  to  the  corn- 
filing  of  the  certificate.  Phoenix  Ware-  plaint,  it  would  probably  be  unneces- 
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lY.  That  the  amount  of  the  capital  stock  of  said  plainti£E  was 
so  fixed  and  prescribed  by  said  articles  and  certificate  at 
dollars,  divided  into  shares  of  dollars  each. 

Y.  That  the  number  of  trustees  of  said  plaintiff  was  thereby 
fixed  at  nine  ;  that  nine  persons  were  named  therein  as  trustees 
for  the  first  year,  and  defendant  was  therein  stated  to  be  one  of 
such  trustees. 

YI.  That  the  principal  place  of  business  of  said  plaintiff  was  to 
be  as  therein  stated,  in  said  city  of  Brooklyn. 

YII.  That  said  certificate  or  articles  of  assocr.tion  also  pre- 
scribed the  number  of  shares  for  which  the  said  subscribers 
thereto  respectively  subscribed. 

Yin.  That  said  defendant  subscribed  therein  for  the  number 

« 

of  shares,  of  the  aggregate  par  value  of  dollars ; 

that  the  remainder  of  said  capital  was  duly  subscribed  by  other 
parties. 

IX.  That  plaintiff  was  duly  formed  into  a  corporation  by  the 
name  aforesaid,  and  engaged  in  its  business,  of  all  of  which  the 
said  defendant  had  due  notice  ;  that  defendant  became  and  was 
a  member  of  the  plaintiff  corporation,  and  possessed  the  right  of 
membership  therein,  and  became  bound  to  take  and  pay  for 
the  said  number  of  shares  of  stock  comprising  his  said  subscrip- 
tion, to  wit,  shares,  at  the  price  or  sum  of  dollars 
per  share,  being  dollars,  and  for  which  sum  he  became 
liable  to  said  plaintiff,  and  undertook  and  promised  said  plaintiff 
to  pay  the  same  to  it,  but  which  he  has  hitherto  neglected  and 
refused  to  do,  though  duly  requested.^ 

Wbebsfobe  [eto.y  demand  of  judgmefif]. 


to  aHege  the  matters  set  forth  In  whole  capital  stock  to  be  paid  in  two 

paragraphs  lY,  Y,  YI,  YII  and  YIII,  years,  hM,  that  it  was  not  necessary 

if  the  certificate  sufficiently  showed  to  aver  calls  for  payment.    Phoenix 

those  facts.  Warehousing  Co.  v.  Badger,  67  N.  Y. 

1  Where  the  act  under  which  the  294.    See  other  forme  under  thie  head, 
oompany  was  organized  required  the 
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400.  The  Same,  Made  by  Agreement  Prior  to  Incorporation.' 

I.  [JFor  (werment  of  mcorporation,  see  Forms  37,  *etc^ 

II.  That  prior  to  and  in  contemplation  of  the  said  incorpora- 
tion of  plaintiff  the  defendant,  together  with  other  persons,  on  or 
about  the  day  of  ,  18  ,  at  ,  became  a  subscriber 
to  the  stock  of  the  plaintiff  by  signing  and  delivering  an  agree- 
ment in  writing,  whereby  \etc,^  pleading  legal  effect ;  oTj  of 
which  the  following  is  a  copy :  copy  of  the  subseripiion  paper 
with  the  defendants*  names^  adding^  and  other  persons  whose 
names  are  here  omitted,  or  —  a  copy  whereof  is  hereunto  annexed 
marked  ^^  A  "  and  made  part  hereof]. 

III.  That  the  defendant  set  opposite  to  his  name  the  sum 
of  dollars,'  which  he  thereby  agreed  to  pay  to  said  company 
for  shares  of  its  capital  stock;  and  said  subscription  of 
defendant  was,  immediately  upon  the  organization  of  said 
company,  duly  transferred  to  the  regular  books  of  the  company, 
of  which  defendant  had  notice. 

IV.  That  the  plaintiff,  by  resolution  of  its  directors,  duly 
passed  at  a  regular  meeting  thereof  held  on  or  about  the 

day  of  ,  18     ,  at  ,  duly  required  the  defendant  to  pay 

on  his  said  subscription  to  the  treasurer  of  the  plaintiff,  within 

days  after  notice  of  the  assessment,  the  sum  of  dol- 

'  This  form  is  adapted  from  com-  proved  to  support  the  action;  the  con- 
plaint  in  Oswego  &  Syracuse  Plank  sideration  is  implied  In  the  statement 
Road  Go.  f>.  Rust,  5  How.  Pr.  (N.  T.)  of  the  facts.  The  corresponding  agree- 
890,  where  it  was  held  that  a  com-  ments  of  the  other  subscribers,  the 
plaint  alleging  generally  the  incorpo-  organization  of  the  corporation,  and 
ration  of  the  plaintiffs  pursuant  to  a  the  allotment  to  the  defendant  of  the 
statute  referred  to,  "and  that  in  con-  shares  for  which  he  subscribed,  fumiah 
templation  of  the  organization  of  the  sufficient  consideration  for  his  promise 
company,  to  wit,  on  the,  etc.,  upon  to  take  and  pay  for  them.  Athol 
due  notice,  subscription  books  were  Music  Hall  Company  v.  Ck>rey,  116 
opened,  as  required  by  law,  and  the  Mass.  471. 

defendants  subscribed  to  the  capital  '  In  aTcrring  a  subscription  and  pay- 
stock  of  the  company  twenty  shares,  ment  which  a  statute  requires  to  be 
amounting  to^  etc. ,  and  thereby  agreed  paid  in  money,  it  is  sufficiently  specific 
to  take  twenty  shares  of  the  stock,  to  allege  that  the  party  subscribed  a 
and  promised  to  pay  the  same  to,"  etc.,  sum  named,  and  that  the  subecription 
is  good  on  demurrer,  for  it  contains  was  paid,  and  that  the  amounts  paid 
allegations  of  every  fact  essential  to  be  were  received  by  the  company.  Peck- 
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larB,  agreeably  to  said  Bubscription  and  the  charter  and  by-laws  of 
the  company. 

Y.  That  the  plaintiffs  have  duly  performed  all  the  conditions 
thereof  on  their  part,^  and  on  or  about  the  day  of  , 

18     ,  duly  notified  defendant  of  the  said  assessment. 

YI.  That  no  part  of  said  sum  of  dollars  has  been  paid 

by  defendant. 

WuEBBFORB  [etc.^  demand  of  judgment']. 
401.  The  Same,  by  Bubscription  Subsequent  to  Incorporation.' 

L  [Allege  plaintiff^ 8  incorporation^  as  in  Forme  37,  etc.'] 

II.  That  by  plaintiff's  certificate  of  incorporation  it  was  duly 
provided  that  its  capital  stock  should  consist  of  shares  of  the 
par  value  of            dollars  each. 

III.  That  on  or  about  the  day  of  ?  18  >  the  plain- 
tiff's directors,  at  a  regular  meeting  thereof,  opened  books  of  sub- 
scription to  such  capital  stock ;  that  thereupon,  on  said  day,  the 
defendant  duly  subscribed  and  agreed  to  take  shares  of 
plaintiff's  capital  stock,  and  then  and  there  paid  to  plaintiff  the 
sum  of  dollars,  being  [ten]  per  centum  of  his  said 
subscription. 

lY.  That  thereafter,  and  on  or  about  the  day  of  , 

18  ,  at  a  regularly  called  meeting  of  the  plaintiff's  directors,  at 
which  a  majority  thereof  were  present,  the  following  resolution 
was  unanimously  adopted:'  [set  forth  copy  of  the  caU  for  pay- 
menty  showing  tim£  and  afnotmt  of  payment  and  any  provision 
regarding  notice  to  he  given]. 

ham  V.  Smith,  9  How.  Pr.  (N.  Y.)486.  precedent,  and  to  fix  the  defendant's 
See,  also.  Highland  Turnpike  Co.  v,  liability,  notwithstanding  the  non-per- 
McKean,  11  Johns.  (K.  Y.)  08.  formance.    Livesey  «.  Omaha  Hotel 

*  In  an  action  on  a  contract  of  sub-  Co.,  5  Neb.  75;  8  Am.  Corp.  Cas.  812; 
scription  containlag  a  condition  prece-  Estabrook  «.  Omaha  Hotel  Co.,  5  Neb. 
dent,  aa,  for  instance,  that  a  certain  76;  Bridge  Co.  «.  Cummings,  8  Kan. 
amount  of  the  stock  shall  be  sub-  55;  Fry  t.  Railroad  Co..  3  Met.  (Ky.) 
scribed  for,  the  plaintiff  must  allege  814. 

in  his  complaint  that  the  requisite  '  Under  §§  41-48,  N.  Y.  Stock  Cor- 
amount  of  stock  has  been  subscribed,   poration  Law. 

or  he  must  aver  all  the  facts  necessary  '  Sufficient  under  Pac.  Fruit  Co.  «. 
to  show  a  waiver  of  the    condition   Coon,  107  Cal.  449;  40  Pac.  Rep.  543. 
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Y.  That  plaintifi  has  dulj  performed  all  the  conditions  on  its 
pai*ty  and  on  or  about  the  day  of  9  ^^    >  g^^®  defend- 

ant due  notice  of  said  call  and  demanded  payment  as  in  said  reso- 
lution provided. 

YI.  That  defendant  has  paid  no  part  of  said  sum  of  dol- 

lars, [andj  if  resolution  so  provide]^  more  than  days  have 

elapsed  since  said  notice  and  demand  were  so  given. 

Whebefobb  [etc,^  demcmd  of  judgmenf]. 
402.  On  a  Subsoription  to  the  Expenses  of  a  PuUio  Enterprise.* 

I.  [^For  a/oerment  of  inoorporatiorij  see  ForvM  37,  eto^ 

II.  That  the  plaintiff,  in  the  month  of  ,  18  ,  were 
erecting  a  building  at              ,  for  the  purposes  of  [an  academy]. 

III.  That  the  defendants  and  others  were  desirous  that  the 
building  should  be  completed,  and  requested  that  the  plaintiffs 
should  complete  the  same,  and  for  the  purpose  of  enabling  the 
plaintiffs  so  to  do,  the  defendants  subscribed  and  agreed  to  pay  the 
plaintiffs  the  sum  of  dollars,  in  consideration  of  the  prem- 
ises, and  of  the  like  subscription  and  agreement  of  other  persons' 
[(7r,  in  consideration  of  which  the  defendants  were  to  receive  from 
the  plaintiffs  shares  of  the  capital  stock  of  the  plaintiffs]. 
\8et  forth  a  copy  of  the  subscription  agreement^  if  desirable.] 

lY.  That  upon  the  faith  of  said  subscription  and  request,  the 
plaintiffs  proceeded  with  the  erection  of  the  building,  and  expended 
thereon  large  sums  of  money,  and  incurred  large  liabilities,  and 
have  completed  said  building,  and  otherwise  duly  performed  all 
the  conditions  on  their  part.* 

>  This  form  is  sustained  by  Rich-  scribed.   See  Williams  CoUege  o.  Dan- 

mondville  Union   Seminary,    etc.,  v.  forth,  12  Pick.  (Mass.)  541. 

Brownell,  87  Barb.  (N.  Y.)  685;  Wayne  '  Subscriptions  to  public  enterpriaes 

&   Ontario     Collegiate   Institute     v.  cannot  be  collected  where  they  are 

Smith,  86  id.  576.  purely  gratuitous,  and   where    they 

*  If  the  terms  of  the  agreement  re-  have  not  Induced  engagements  and 
quire  the  subscription  of  an  aggre-  liabilities  to  the  knowledge  of  the  sub- 
gate  sum  before  the  defendant's  sub-  scriber.  Phillips  Academy  v.  Davis, 
scription  becomes  binding,  that  fact  11  Mass.  113;  Hamilton  College  v. 
should  be  pleaded,  with  an  averment  Stewart,  2Denio  (K.  Y.),  403;  1  N.  Y. 
that   the   aggregate   sum   was   sub-  581;  Qalt  v.  Swain,  9  Gratt.  688;  Troy 
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Y.  That  no  part  of  the  defendants'  snbacription  has  been  paid 
[except,  etc.']. 

Wherefore  [etc^  demand  of  judgraefn£\. 

Academy  o.  Nelson,  24  Yt.  189.    But  Tex.  844;   Cooper  «.  McCrimmin,  88 

where  the  subscription  contains  a  re-  id.   888 ;   7  Am.  Rep.    268;   Female 

quest  to  do  an  act,  or  to  expand  money,  College  v.  Love,  16  Ohio  St.  20;  Phila- 

and  on  the  strength  of  such  request  math  College  9.  Hartless,  6  Or.  158; 

such  act  is  done  and  expense  incurred,  Bridgewater  Academy  «.   Gilbert,   2 

this  request  and  performance  consti-  Pick.    679;  18    Am.    Dec.    457;  Col- 

tute  a  sufficient  consideration  to  ren-  legiate  Institute  «.  Smith,  86  Barb.  (N. 

der  the  subscription  binding.    Barnes  T.)  576.    The  mutual  promises  of  the 

«.    Ferine,    12  N.   Y.  18;  La'throp  «.  subscribers  are  a  sufficient  condder- 

Enapp,  27  Wis.  214;  Pitt  «.  Gentle,  49  ation.    Christian  College  «.  Hendley, 

Kg.  74;  McClurev.  Wilson,  48111.  856;  49  Cal.  847;  Society,  etc,  «.  Goddaid, 

Trustees  «.  Garvey,  58  id.  401;  5  Am.  7  N.  H.  485. 
Rep.  61;  Ridlroad  Co.  «.  Neely,    64 

62 
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CHAPTER  XXII. 

COMPLAINTS  IN  ACTIONS  ON  JUDGMENTS. » 

PAOS. 

408.  On  Judgment  of  foreign  or  domestic  court  of  general  jurisdiction 410 

404.  The  same ;  another  form,  sustained  in  Massachusetts 411 

405.  On  a  domestic  judgment  and  between  original  parties  by  leave  of 

court 412 

406.  The  same  ;  after  expiration  of  ten  years 412 

407.  On  a  domestic  or  foreign  judgment  of  a  Justice's  Court,  or  other 

inferior  tribunal 412 

408.  Allegation  of  the  effect  of  foreign  judgment 414 

409.  Complaint  by  assignee  on  judgment  of  U.  S.  Circuit  Court  but 

removed  to  Federal  court 415 

Notes  of  recent  cases   involving  questions  of   pleading  in  actions 
upon  judgments 416 

408.  On  Judgrment  of  Foreigzi  or  Domestic  Oourt  of  Gexiend 

Jurisdiction.* 

I.  That  on  or  about  the  day  of.  ,  18      ,  plaintiff 

duly  commenced  an  action  in  the  Court  of  ,  in  the  State 

of  ,  which  said  court  is  a  court  of  general  jurisdiction, 

duly  created  by  the  laws  of  said  State,   against  the  defendant 
[and  others],  by  process  of  subpoena  duly  issued  in  said  action, 

*  The  short  form,  allowed  by  N.  T.  changed  in  the  Code;  and  the  better 

Code  Civ.  Pro.    §  582,  of   alleging  opinion  is  that  the  rule  applies  to  j  udg- 

judgments   and     determinations    of  ments  of  such  courts  of  sister  States, 

courts  and  officers  of  special  and  lim-  Id.  §§  277,  278;  2  Chitt.  PI.  414. 
ited  j  urisdiction  to  be  alleged  as ' '  duly      <  Adapted  from  complaint  in  Kro wer 

given  or  made,"  is  applicable  to  al-  v.  Reynolds,  99  N.  T.  245;  Crane  v. 

leging  a  judgment   or    other  deter-  Crane,   19  N.  Y.  Supp.  691.    In  N. 

mination  of  a  Federal  court  or  officer  Y.,  under  a  late  amendment,  it  is  pro- 

when  pleaded  in  a  State  court.    It  is  vided  (Code  Civ  Pro.  §  1913),  that  no 

the  better  opinion  that  such  provision  action  upon  a  judgment  for  a  sum  of 

is  also  applicable  to  judgments  and  money  rendered  in  a  court  of  record 

other  determinations  of  courts  or  of-  in  the  State  can  be  maintained  be- 

Acers  of  sister  States.    Abb.  Brief  on  tween  the  original  parties  unless  either 

PI.  §§  279,  285,  and  cases  cited.  (1)  ten  years  have  elapsed;  (2)  it  was 

Where  the  court  rendering  the  judg-  rendered  by  default  and  upon  service 

ment  is  one  of  general  jurisdiction,  other  than  personal,  or  (3)  by  leave  of 

the  facts  showing  jurisdiction  need  court  previously  obtained.     For  the 

not  be  alleged.    This  was  the  rule  at  latter  allegation,  see  Form  405,  poH, 
common    law,    and     has    not    been 
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which  was  duly  served  upon  the  defendant  in  said  State  [or^  that 
defendant  duly  appeared  in  said  action  in  person,  or^  by  attorney], 
and  that  such  proceedings  were  thereupon  duly  had  in  said 
action,  that  on  or  about  the  day  of  7^^    j  t^c  plain- 

tiff recovered  a  judgment,  which  Was  duly  given  by  said  court 
against  the  defendant  for  the  sum  of  dollars,  no  part  of 

which  has  been  paid.* 

II.  That  by  the  law  of  the  said  State  the  interest  upon  a  judg- 
ment runs  at  the  rate  of  [seven]  per  centum  per  annum. 

Wherefobe  {etc.,  demand  of  judgw£fn£\. 

404.  The  Same ;  Another  Form,  Sustained  in  Maaaachuaette.* 

And  the  plaintiff  says  that,  by  the  consideration  of  the  justices 
of  the  Supreme  Judicial  Court  of  the  county  of  ,  und  State 

of  Maine,  at  the  term  thereof,  to  wit,  ,  he  recovered 

judgment  against  the  defendant  in  the  sum  of  dollars,  debt 

or  damage,  and  dollars,  costs  of  suit»  which  judgment  is  in 

full  force  and  not  impaired,  annulled  or  satisfied ;  whereupon  the 
plaintiff  is  entitled  to  have  and  recover  of  the  defendant,  by  force 
of  said  judgment,  the  amount  thereof  and  interest  thereon. 

^  A  complaint  declaring  on  a  judg-  the  laws  of  the  State  of  Arkanas  as 

ment  ia  sufficient  in   the  matter  of  special  judge  might  be  selected  to  try 

description  when   it  sets   forth  the  a  case  in  which  the  circuit  judge  was 

court  in  which  it  was  rendered,  the  disqualified,  in  the  manner  in  which 

place  at  which  the  court  was  held,  the  the  transcript  showed  that  the  special 

names  of  the  parties  in  favor  of  and  judge  was  selected.     The  court  say: 

against  whom  it  was  entered,  the  date*  "There  was  no  necessity  for  such  a 

of  its  rendition  and  the  sum  recovered,  plea,  and  if  appellant  desired  to  raise 

Andrews  9.  Flack,  88  Ala.  2d4;  6  80.  a  question  as  to  the  jurisdiction  of  the 

Rep.  907.  court   over  the  subject-matter,   over 

An  allegation  "that  said  judgment  his  person,  or  as  to  the  jurisdiction  of 

atiU  remains  valid  and  in  full  force,"  the  special  judge,  he  could  certainly 

is  equivalent  to  an  allegation  that  it  is  not  do  so  without  proper  pleading 

unpaid.    Wise  «.  Loring.  M  Mo.  App.  the  court  in  which  the  judgment  was 

258.  rendered  being  one  of  record  and  of 

Ip  Henry  «.  Allen,  83  Tex.  85;  s.  c,  general  jurisdiction." 
1    8.  W.  Rep.  516,  when  the  transcript       *  From   Hopkins   «.   Shepard,    129 

of  the  judgment  sued  upon  was  of-  Mass.    600,    where,  hM^  that  in  an 

fered  in  evidence,  it  was  objected  to  action  upon  a  foreign  judgment,  the 

on  the  ground  that  there  was  no  aver-  plaintiff  is  entitled,  without  alleging 

nent  in  plaintiff's  petition,  that  under  or  proving  any  demand,  to  recover 
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405.  On  a  Domestic  Judgment  and  Between  Original  Parties  by  Leave 

of  Oonrt* 

I.  [Allege  rendition  of  jvdgment  aa  in  preceding  /onns.^ 

II.  [AUege  nonpayment  as  in  preceding  formsJi 

III.  That  before  the  commencement  of  this  action,  and  on  or 
about  the  day  of  9  ^^  9  ^^  order  was  duly  made  and 
entered  in  this  court,  upon  plaintiffs  application,  granting  leave 
to  bring  this  action.' 

Whbrefobb  [etc.y  demand  of  judgm,en(\. 

406.  The  Same,  after  Bxpiration  of  Ten  Tears.' 

[lamd  II  as  iai,  preceding  forms.'] 

ill.  That  said  judgment  was  dulj  docketed  more  than  ten 
years  prior  to  the  commencement  of  this  action.* 

407.  On  a  Domestic  or  Foreign  Judgment  of  a  Justice's  Oourt,  or  Other 

Inferior  Tribunal.* 

I.  That  at  the  times  hereinafter  mentioned,  M.  N.  was  a  justice 
of  the  peace,  in  and  for  the  town  of  ,  in  the  county  of 

interest  by  way  of  damages  upon  the  State  where  it  was  rendered  without 

judgment  sued  on,  from  the  date  of  leave  of  court;  and  that  no  leave  has 

that  judgment  to  the  date  of  the  judg-  been  obtained.    Webber  v,  Yancy,  7 

ment  in  this  action,  computed  at  the  Wash.  84;  84  Fac.  Rep.  473. 

ordinary  legal  rate  of  interest  in  that  •  Under    Code   Civ.   Pro.    (N.  Y.) 

Commonwealth.  §  1913. 

» In  N.  Y.,  by  Code  av.  Pro.  §1913,  *UnderhiD  v.  PhiUips,  30  App.  I>iv. 
leave  must  be  first  obtained,  unless  ten  288,61  N.Y.  Supp  801;  see,  also,  Smiib 
years  have  elapsed,  or  the  original  0.  Holmes,  19  N.  Y.  271,  where  it  was 
judgment  had  been  obtained  by  de-  held  that  on  the  hearing  upon  a  demur- 
fault  on  substituted  service  of  sum-  rer  to  a  complaint,  the  summons  and 
mens.  When  leave  is  necessary  to  be  proof  of  service  in  the  action  in  which 
obtained,  the  complaint  is  demurrable  the  demurrer  has  been  interposed  are 
unless  such  leave  is  averred.  Parish  not  properly  a  pnrt  of  the  record  before 
t.  Austin,  25  Hun  (N.  Y.),  480;  Brush  the  court,  so  as  to  show  when  the  action 
tj.  Hoar,  14  N.  Y.  Civ.  Pro.  R.  297.  was  commenced;  yet  the  fact  of  the 

*  Sustained  in  Ringle  v.  Wallis  Iron  lapse  of  the  ten  years  must  affirma- 

Works,  16  Misc.  (N.  Y.)  167.  tively  appear  in  order  that  a  right  to 

In  an  action  on  a  foreign  judgment,  sue  upon  the  judgment  be  shown, 

it  is  no  defense   tliat  the  judgment  *  This  form  is  under  §  532,  N.  Y. 

could  not  have  been  sued  upon  in  the  Code  Civ.  Pro.,  and  the  decisions  in 
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,  and  State  of  ,  and  as  such  justice  had  anthority 

tinder  and  by  virtae  of  the  laws  of  said  State  to  hold  court,  and 
had  jarisdiction  as  such  over  actions  of  [state  the  jurisdiction 
sufficiently  to  make  it  appeao'  that  it  vnclvded  the  cause  in 
questum]. 

[Or:  That  the  Court  of  the  county  of  ,  and 

State  of  ,  had  jurisdiction  of,  and  by  the  laws  of  said 

State,  was  duly  authorized  and  empowered  to  hear  and  deter- 
mine, actions  of  —  naming  the  cha/racter  of  the  action  v/pon 
which  the  judgTrtent  had  been  obtained.'] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
aforesaid,  the  plaintiff  commenced  an  action  against  the  defend- 
ant before  the  said  jnstice,  [or,  in  said  Court]  for  the 
recovery  of  [here  designate  the  cause  of  action  sufficiently  to 
shovD  it  to  be  within  the  jurisdiction']  ;  that  the  summons  in  said 
action  was  duly  and  personally  served  upon  the  defendant  [or,  in 
which  action  the  defendant  voluntarily  and  duly  appeared].^ 

III.  That  such  proceedings  were  thereupon  had  in  said  action 
that  on  the  day  of  >  1^  j  judgment  was  duly  given' 
by  said  justice  [or,  in  said  Court]  in  favor  of  the  plaintiff 
and  against  the  defendant,  for  the  sum  of  dollars,  to  wit, 

Scbluter  v.  Bowery  Bank,  117  N.  T.  a  constable,  it  was  not  necessary  to 
125,  and  Wright  «.  Chapin,  74  Hun  add  that  it  was  returned  to  the  jus- 
(N.  Y.),  521;  26  N.  T.  Supp.  825,  tice;  nor  that  the  constable  made  a  re- 
superseding  the  cases  under  the  com-  turn  thereon;  nor  that  any  time  of 
mon-law  rules  of  pleading,  and  those  day  was  specified  in  the  process;  nor 
later  cases  wherein  the  application  of  that  a  court  was  held  at  the  time  and 
§  532  to  foreign  judgments  or  deter-  place  specified.  Barnes  t;.  Harris,  4 
minations  had  been  questioned.  After  4  N.  T.  (4  Comst.)  874;  8  Barb.  608. 
stating  the  facts  on  which  jurisdiction  '  To  show  that  jurisdiction  over  the 
depends,  it  is  sufficient,  without  set-  person  had  been  acquired,  it  is  neces- 
ting  out  the  proceedings,  to  say  "  such  sary  to  aver,  either  that  the  party 
proceedings  were  had,"  that  plaintiff  appeared,  or  that  process  was  sued 
recovered,  etc.  Turner  v.  Roby,  8  out  and  duly  served  on  him.  Cornell 
N.  Y.  1»8.  V.  Barnes,  7  Hill  (N.  Y.),  85. 

In  declaring  upon  a  domestic  judg-  ^  The  statement  that  the  judgment 
ment  rendered  by  a  justice,  it  is  not  was  "duly  given"  is  one  of  substance, 
necessary  to  allege  that  the  defendant  and  the  omission  to  allege  it  is  fatal  to 
was  a  resident  of  the  county;  and  if  it  the  complaint.  Tuttle  9.  Robinson, 
was  alleged  that  the  summons  was  91  Hun  (N.  Y.),  187. 
duly  issued  and  personally  served  by 
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dollars  for  said  debt  [or,  damages],  and  dollars 

costs.^ 

rV.  That  no  part  thereof  has  been  paid  [except,  etc.']. 

V.  [Lapse  of  ten  years  or  leave  of  court  if  upon  judgment 
of  a  domestic  court  of  record.  See  preceding  forms  and  Jf.  T. 
Code  Civ.  Pro.  §  1918.] 

Wherefore  [etc.j  dem^and  of  Judgm^enf]. 

408.  Allegation  of  the  BfllMst  of  Foreign  Judgment. 

[Sustained  against  demurrer  in  Wright  v.  Chapin,  74  Hun  (N. 
Y,),  521 ;  26  N.  Y.  Supp.  825.'] 

I.  That  on  or  about  the  day  of  }  18  9  ^^^ 
plaintiff  commenced  an  action  against  the  defendant  in  the  Court 
of  of  the  Dominion  of  Canada,  in  wliich  action  the 
defendant  duly  appeared,  and  such  proceedings  were  thereupon 
had  that,  in  9  18  9  plaintiff  duly  recovered  a  final  judg- 
ment directing  that  said  defendant  pay  into  court  the  amount  due 
plaintiff  in  respect  of  his  claim  in  suit,  the  amount  thereof  to  be 
settled,  which  amount  was  subsequently  settled  at  dollars, 
and  the  costs  were  thereafter  taxed  and  allowed  at             dollars. 

II.  That  under  and  pursuant  to  the  laws  of  the  Province  of 
Ontario  and  the  Dominion  of  Canada,  and  under  and  pursuant  to 
the  practice  and  rules  of  said  court,  the  judgment  above  men- 
tioned was  given,  and  has  all  the  force  and  effect  of  a  personal 
judgment  for  the  said  sum  of  dollars,  and  for  the  said 
sum  of  dollars  for  costs  and  disbursements,  making  a  total 
of  dollars  in  favor  of  said  plaintiff  against  said  defend- 
ant, and  plaintiff  was  and  is,  under  and  pursuant  to  the  laws, 
rules  and  practice,  entitled  to  enforce  the  said  judgment  against 
said  defendant  in  all  ways  and  with  the  same  force  and  effect  as 

■This  should  be  inserted,  if  it  *  The  court  holds,  citing  Schluter  t). 
would  not  otherwise  appear  that  the  Bowery  Bank,  117  N.  Y.  125,  that  the 
amount  of  debt  did  not  exceed  the  allegation  of  the  effect  of  the  judg- 
justice's  jurisdiction.  See  Smith  v.  ment  was  sufficient  to  authorize  proof 
Mumford,  9  Ck>w.  (N.  Y.)  26.  of  the  law  and  practice  of  Canada  and 

Canadian  courts. 
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that  with  which  he  could  enforce  a  personal  judgment  against  the 
said  defendant  for  the  said  amount,  and  that  under  and  by  virtue 
of  said  hiws,  rules  and  practice  the  plaintiff  is  the  person  to 
receive  payment    . 

III.  [^Nonrpayment  as  in  preceding  /orrMJ] 

Whkbefobk  [eto.y  demand  of  jvdgm>en£\, 

« 

409.  Ctomplaint  by  Assignee  on  Judgment  of  TJnited  State  Oircuit 
Courts  in  Action  Oommenced  Originally  in  State  Ckmrt  but  Semoved 
to  Federal  Cknirt. 

[From  Baxter  v.  Drake,  86  N.  Y.  602.] 

I.  That  heretotore,  to  wit,  on  the  day  of  ,  18  ,  at 
the  city  of  ,  in  the  State  of  ,  in  the  Circuit  Court 
of  the  United  States,  for  the  District  of  ,  then  and 
there  held.  The  Exchange  and  Deposit  Bank  of  ,  a  cor- 
poration existing  under  the  laws  of  the  State  of  ,  and 
having  its  principal  office  at  the  city  of  aforesaid,  recovered 
a  judgment  which  was  duly  given  by  the  said  Circuit  Court  of 
the  United  States,  then  and  there  having  jurisdiction  of  the 
parties  and  the  subject-matter  of  the  action  against  the  defend- 
ant, then  being  a  citizen  of  the  State  of  New  York,  for 
dollars  and  costs  of  suit,  in  an  action  wherein  the  said  The 
Exchange  and  Deposit  Bank  of  was  plaintiff,  and  the 
defendant  herein  was  defendant,  which  said  action  was  originally 
begun  in  the  Circuit  Court  of                 county  in  said  State  of 

,  by  the  due  and  personal  service  of  the  summons  issued 
tlierein,  upon  this  defendant,  and  was  afterwards  upon  his  appli- 
cation duly  removed  thence  into  the  said  Circuit  Court  of  the 
United  States. 

II.  That  after  the  rendition  of  such  judgment,  to  wit,  on  or 
aliout  the  day  of  %  18  ,  the  said  The  Exchange  and 
Deposit  Bank  of  ,  duly  assigned  and  transferred  said 
judgment  to  this  plaintiff. 

III.  That  the  said  judgment  is  wholly  unpaid,^  and  there  is 

*  Demand  by  assignee  is  unneces-  o.  ShanDon,  1  Hilt.  (N.  Y.)  176. 
tary  aod  need  not  be  alleged.    Moes 
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now  due  tliereon  from  the  said  defendant  to  this  plaintiff,  the  snm 
of  dollars,  with  interest  on  sach  sum  from  the  day 

of  ,  18     . 

Wherefore  [etc.j  demamd  of  judgmenf]. 

Notes  of  Becent  Oases  Involving  Questions  of  Pleading  in  Acstions 

uiK)n  Judgments. 

Alabama.-^  Andrews  «.  Flack,  88  Ala.  2S4;  6  So.  Hep.  907.    (To  describe 
the  judgment,  it  is  sufficient  to  state  the  court  in  which  it  wss  recovered,  the 
place  where  the  court  was  held,  the  names  of  the  parties,  the  date  of  the  Judg- 
ment and  the  amount  recovered.)    Sims  v,  Hertzfeld,  95  Ala.  145;  10  So.  Rep. 
227.    (Where  the  judgment  is  sufficiently  described,  no  description  of  the  con- 
tract on  which  the  judgment  was  recovered  is  necessary.)    California. —  Wel- 
ler  V.  Dickinson,  98  Cal.  108;  28  Pftc.  Rep.  854.    (A  judgment  of  a  court  of 
general  jurisdiction  is  sufficiently  pleaded  without  any  allegation  as  to  the 
jurisdictional  facts,  even  in  the  short  form.)    Bronzan  «.  Drobaz.  93  Cal.  647; 
29  Pac.  Rep.  254.    (It  is  not  necessary  to  state  that  there  has  been  no  appeal, 
or  that  plaintiff  has  obtained  leave  of  court  to  sue.)    Edwards  «.  Kellings,  99 
Gal.  214;  88  Pac.  Rep.  799.    (It  must  be  directly  alleged  that  a  judgment  has 
been  recovered;  it  is  not  sufficient  to  allege  that  it  has  been  ''adjudged"  that 
the  defendant  pay  the  plaintiff  a  specified  amount.)    Missouri. —  Wise  r.  Lor- 
ing,  54  Mo.  App.  258.    (An  allegation  that  the  judgment  remains  valid  and  in 
full  force  is  equivalent  to  an  allegation  that  it  is  unpaid.)    New  York. — ^Wright 
a.  Chapin,  74  Hun,  521;  81  Abb.  N.  C.  187;  56  State  Rep.  718;  26  N.  Y.  Supp. 
825.    (In  an  action  upon  a  foreign  judgment  directing  the  payment  of  money 
into  court,  an  allegation,  that  under  and  pursuant  to  the  laws  of  Canada,  and 
the  rules  and  practice  of  its  courts,  the  judgment  has  all  the  force  and  effect 
of  a  personal  judgment,  and  that  plaintiff  is  entitled  under  said  laws  and  prac- 
tice to  enforce  the  judgment  as  a  personal  judgment,  and  to  receive  payment 
for  the  purpose  of  enforcing  it,  sufficiently  alleges  the  effect  of  the  judgment 
under  the  foreign  laws.)    Crane  v.  Crane,  19N.T.  Supp.  691.    (Complaint  held 
sufficient  on  demurrer,  which  alleged  the  recovery  of  a  judgment  in  a  court  of 
another  State;  that  the  court  was  a  court  of  general  jurisdiction;  that  the 
judgment  directed  the  payment  of  a  specified  sum,  and  that  defendant  was 
personally  served  with  process  in  the  action  in  which  the  judgment  was  recov- 
ered.)   Wiehle  v.  Schwarz,  54  Super.  Ct.  169.    (Where  an  action  was  brought 
against  Anton  Schwarz,  and  the  complaint  alleged  the  recovery  of  a  judg- 
ment against  A.  Schwarz,  hdd,  that  the  complaint  was  bad  on  demurrer  for  not 
alleging  that  defendant  was  known  by  the  latter  name.)    Oregon, —  Beekman 
T.  Hamlin,  19  Ore.  883;  25  Pac.   Rep.  672.    (If  complaint  shows  facts  which 
would  raise  a  presumption  of  payment  from  lapse  of  time,  it  is  bad  on 
demurrer,  unless  it  allege  facts  to  rebut  such  presumption.)    Cougill  «.  Farm- 
ers', etc.,  Ins.  Co..  25  Ore.  360;  35  Pac.  Rep.  975.    (In  an  action  upon  a  judg- 
ment recovered  in  another  State,  complaint  alleged  that  an  order  vacating  tlie 
judgment  was  vacated  and  annulled  on  a  writ  of  certiorari.    HM,  that  the 
complaint  was  bad  in  that  it  did  not  allege  remittitur  to  the  lower  court  ) 
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f«BM.—  Hall  V.  McKay,  78  Tex.  248:  14  8.  W.  Rep.  615.  (A  petition  upon  a 
judgment  of  another  State  need  not  attach  a  copy  of  the  record  as  an  exhibit.) 
Henry  v,  Allen,  82  Tex.  85;  17  8.  W.  Rep.  515.  (A  transcript  of  a  judgment 
of  a  conrt  of  another  State  showing  the  action  to  have  been  tried  before  a 
special  judge  because  the  regular  judge  was  disqualified,  is  admissible  in  evi- 
dence, althongh  the  petition  does  not  allege  that  by  the  laws  of  the  State  in 
which  the  judgment  was  recovered  the  special  judge  was  authorized  to  try 
the  case.)  Wasfiitigton.—^W eher  v,  Yancy,  7  Wash.  84;  84  Pac.  Rep.  478. 
(An  action  may  be  brought  on  a  judgment  of  a  court  of  another  State  with- 
out leave  of  court,  although  by  the  law  of  the  State  where  the  judgment  was 
rendered  no  action  can  be  maintained  on  a  judgment  without  leave.)  Wisoon-, 
«'n.—  Pierahoff  v.  Jorges,  86  Wis.  128;  56  N.  W.  Rep.  735.  (Short  form  of 
pleading  a  judgment  of  a  court  of  special  jurisdiction  complied  with  by  an 
allegation  that  plalntifT  recovered  judgment  against  defendant,  and  that  such 
judgment  was  "  duly  docketed.") 

63 
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CHAPTER  XXIIL 

COMPLAINTS  IN  ACTIONS  FOR  BREACH  OF  COVENANT. 


410.  On  coyeoant  aj^inst  iDcumbrances  od  real  property 418 

411.  The  same,  where  the  coDvejance  excepted  a  special  incumbrance. . .  421 

412.  On  a  covenant  for  quiet  enjoyment 421 

413.  On  a  covenant  of  seizin,  or  of  power  to  convey 428 

414.  On  a  covenant  of  warranty,  for  failure  of  title 424 

415.  The  same,  by  assifi^nee  of  covenantee 425 

416.  The  same,  allegation  of  plaintiffs  capacity  as  heir  at  law  of  cove- 

nantee  426 

417.  The  same,  allegation  of  plaintiff's  capacity  as  devisee  of  covenantee.  426 

418.  The  same,  for  deficiency  in  quantity 426 

419.  On  a  grantee's  covenant  to  build 427 

420.  On  a  covenant  against  nuisances,  the  covenant  being  in  a  deed  exe- 

cuted only  by  the  grantor 428 

421.  On  a  continuing  covenant  to  maintain  a  fence 428 

422.  Against  tenant,  for  breach  of  covenant  to  keep  premises  in  repair. . .  429 
428.  Against  tenant,  for  breach  of  covenant  to  insure 481 

424.  Against  tenant,  for  breach  of  covenant  to  pay  taxes 481 

425.  Against  subsequent  incumbrancer,  who,  with  notice  of  plaintilTs 

pnor  incumbrance  and  owner's  covenant  to  insure  for  plaintiff's 
benefit,  accepts  a  policy  from  owner  which  causes  a  scaling  down 
of  the  amount  of  plaintiff's  policy,  upon  a  loss,  and  who  collects 
the  proportion  of  his  own  policy 432 

426.  Against  tenant,  on  covenant  to  keep  in  repair,  and  execute  all  orders 

of  the  board  of  health 484 

427.  Complaint  to  enjoin  subletting  without  lessor's  consent  in  violation 

of  covenant  not  to  sublet 485 

428.  Complaint  by  lessee  against  lessor  for  refusal  to  give  possession 438 

429.  Against  landlord,  for  breach  of  covenant  to  keep  premises  in  repair, 

with  special  damage 439 

480.  Against  landlord,  for  breach  of  covenant  for  quiet  possession 440 

481.  Against  landlord,   for  breach  of  agreement  to  complete  demised 

premises 442^ 

482.  The  same,  allegations  of  special  damage  resulting  from  landlord's 

failure  to  complete  annex  to  hotel 448 

410.  On  Oovesiant  againBt  Incombrancea  on  Seal  Property.  < 

I.  That  on  or  about  the        day  of  >  18    ,  the  defend- 

ant [and  M.,  his  wife],  for  a  valaable  consideration,  by  deed  con- 

f 'or  the  substance  of  a  sufficient  cumbrances,  aee  McCarty  o.  Beac^,  10 
complaint  on  a  bond  to  discharge  in    Cal.  461     A  title  free  from  incum- 
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vejed  to  the  plaintiff  in  fee  simple,  a  farm  in  the  town  of  , 

county  of  [or  otherwise  iriefly  desiffnate  the  property  arid 

estate  conveyed^} 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy :  \copy  of  covenant  ;^ 
or,  whereby  he  covenanted,  etc,,  stating  its  substance  as  in  Fonm. 

411]. 

III.  That  at  the  time  of  the  making  and  delivery  of  said  deed 
the  premises  were  not  free  from  all  incumbrance,  but  *  on  the 
contrary*  were  subject  to  tlie  [inchoate]  right  of  dower  of  one 
M.  N.,  wife  \oT  widow]  of  one  O.  N.,  who  was  seized  of  the  said 
premises  in  the  year  18    . 

rV.  And  for  a  further  breach  the  plaintiff  alleges  that  on  the 
day  of  )  18    ,  one  O.  P.  duly  recovered  a  judgment 

in  the  Court,  at  ,  against  the  defendant  for  the 

sum  of  dollars,  which  judgment  was,  on  the        day  of 

,  18    ,  duly  docketed  in  said  county  of  ,  \the 

place  where  the  premises  are  situated],  and  which  judgment,  at 
the  time  of  eicecution  and  delivery  of  the  deed  as  aforesaid, 
remained  unpaid  and  unsatisfied  of  record,  and  a  lien  upon  the 
said  premises.' 

brance  is  called  for  by  a  covenant,  in  v.  Abelin,  59  Mo.  App.  485.  Even  on 
an  agreement,  to  convey  a  good  title  covenant  "to  free  land  from  all  in- 
hj  a  good  and  sufficient  warranty  cumbrances,"  the  assignment  of  breacb 
deed.  McCk)rd  v.  Massey,  155  Dl.  128;  should  show  an  incumbrance.  Juliand 
89  N.  E.  Rep.  592.  v,  Burgott,  11  Johns.  (N.T.)6;  Thomas 

'  £ven  at  common  law  it  was  suffl-  v.  Van  Ness,  4  Wend.  (N.  T.)  549. 
cient  in  a  declaration  for  a  breach  of  a  Compare  People  v.  Russell,  Id.  570.  v ; 
covenant,  to  state  that  the  defendant  *  Allegations  in  a  complaint  that  '; 
conveyed  to  the  plaintiff  certain  land  certain  persons  recovered  judgments 
or  premises  in  the  said  deed  particu-  against  the  owner,  which  judgments 
larly  mentioned  and  specified,  making  were  liens  and  incumbrances  upon  the 
profert,  without  any  further  descrip-  said  lot  or  parcel  of  land,  at  the  time 
tion.  1  8aund.  288,  n.  2;  2  Chit.  PI.  of  the  conveyance  thereof  as  aforesaid, 
193,  n.  i;  Dunham  v,  Pratt,  14  Johns,  should  be  considered  on  the  trial  as 
(N.  Y.)  872.  embracing  the  fact  of  the  docketing  of 

*  This  covenant  is  broken  by  the  the  judgment  and  its  legal  effect;  and 
delivery  of  the  deed  if  the  incum-  a  motion  to  dismiss  the  complaint  for 
brance  on  the  land  then  exists;  there-  want  of  an  express  statement  of  that 
fore,  no  eviction  is  necessary  to  a  right  fact  should  be  denied.  Cady  «.  Alien, 
of  action  on  the  covenant.    Streeper  22  Barb  (N.  Y.)  888. 
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Y.  And  for  further  breach,  the  plaintiff  alleges,  that  at  the 
ticpe  of  the  execution  and  delivery  of  said  deed  the  premises 
were  subject  to  a  tax  *  for  [brief/y  specify  jmrpose]  theretofore 
duly  assessed,  charged  and  levied  upon  tiie  said  premises  by  the 
said  county  of  ,  of  the  sum  of  dollars,  which  tax 

was  then  remaining  due  and  unpaid,  and  was  at  the  time  of  the 
delivery  of  said  lien  an  incumbrance  by  law  upon  the  said 
premises. 

YI.  That  by  reason  thereof  this  plaintiff  was  obliged  to  pay  ^ 
and  did,  on  or  about  the         day  of  9  18    ,  pay  the  sum 

of  dollars  in  extinguishing  the  said  right  of  dower  [ar^ 

the  lien  of  the  aforesaid  judgment,  or,  the  said  tax,  or  all  of 
thern].^ 

Wherefore  [eto,y  demand  of  jtcdgmeni]. 

So,  also,  before  the  Code,  it  was  'taxes'  as  used  in  the  covenant." 
held  that  in  an  action  on  a  note  given  HM^  against  demurrer,  that  the  alle- 
for  the  price  of  land,  where  defendant  gation  of  intent  was  one  of  fact,  and 
gave  notice  that  plaintiff,  on  convey-  that  the  complaint  was  sufficient, 
ing,  covenanted  to  deduct  from  the  *  Compulsion  hj  suit  is  not  neces- 
note  Judgments  outstanding  against  sary.  Prescott  e.  Tmeman,  4  Mass, 
him  that  should  be  a  lien  upon  the  627. 

land,  and  paid  by  defendant;  and  that  'If  the  plaintiff  has  not  paid  off  the 
there  were  divers  such  judgments  incumbrance,  he  can  recover  only 
which  defendant  had  been  obliged  to  nominal  damages.  See  Delavergne  e. 
pay;  this  notice  was  sufficient  to  let  in  Norris,  7  Johns.  (N.  T.)  858;  Hall  e. 
proof  of  any  such  Judgment,  etc.,  Dean,  18  id.  105;  Stanard  f».  Eldridge, 
though  no  Judgment  was  specified  or  16  id.  254;  Foote  9.  Burnet.  10  Ohio, 
described  in  the  notice,  for  under  such  817.  There  is  an  exception  in  the  case 
a  covenant  plaintiff  could  not  be  sup-  of  a  covenantee  who  bought  for  the 
posed  to  be  surprised.  Chamberlain  purpose  of  a  resale,  the  covenantor 
«.  Ck>rham,  30  Johns.  (N.  T.)  746;  having  had  notice  of  this  intention  at 
revg.,  Id.  144.  the  time  of   the  sale.    Bachelder  e. 

>In  Sullivan  «.  Hamilton,  18  N.  Y.  Sturgis,  8  Cush.  201.  And  if  the  in- 
App.  Div.  140;  48  N.  Y.  Supp.  802,  cumbrance  is  one,  the  release  of  which 
the  complaint  alleged  a  covenant  plaintiff  cannot  compel  in  any  forum, 
against  incumbrances,  **  excepting  it  is  for  all  practical  purposes  ineztln- 
*    *    *    taxes  of  dollars; "  that  guishable,  and  in  such  case  plaintifTs 

there  was  at  the  time  of  the  conveyance  measure  of  damages  is  the  injury 
an  assessment  imposed  upon  the  prop-  arising  to  him  from  the  continuance  of 
erty,  which  plaintiff  had  thereafter  the  incumbrance,  t.  e.,  the  difference 
paid,  and  ''that  said  assessment  was  in  value  of  the  land  with  or  without 
not  in  the  minds  of  the  parties  to  said  the  Incumbrance.  Streeper  9.  Abelin, 
deed,  or  in  the  meaning  of  the  word  59  Mo.  App.  485.    In  such  case  those 
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411.  The  Same,  where  the  Oonveyaace  Excepted  a  Special 

Incumbrance. 

I.  [As  in  preceding  J^orm,'] 

II.  That  by  said  deed  the  said  premises  conveyed  were 
described  as  being  subject,  nevertheless,  to  the  payment  of  a  cer- 
tain mortgage '  [or  oih^r  inGumbrance^  describing  it  hy  dute^ 
nam>e  of  parties^  mnount^  and  the  place  of  record^  as  in  thedeed\ 
and  no  other  incumbrances  of  any  character  whatsoever  were 
mentioned  or  specified  in  said  deed,  as  existing  upon,  or  afifecting 
or  incumbering  said  premises,  or  the  title  thereto. 

III.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  by  which  he,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  and  agreed  to  and  with  the  plaintiff, 
his  heirs  and  assigns,  that  the  said  premises  then  were  free,  clear, 
discharged,  and  unincumbered  of  and  from  all  incumbrances 
whatsoever,  except  as  above ;  meaning,  except  the  mortgage  af ore- 
men  tioned  \or^  set  forth  a  copy  of  the  covenant^  as  in  preceding 
form\. 

IV.  That  at  the  time  of  making  and  delivery  of  the  said  deed, 
the  premises  were  not  free  from  all  incumbrances  other  than  the 
mortgage  therein  excepted,  but  [continue  as  in  preceding  fo'rm^ 
froTn  the  *,  showing  character  of  other  incumbra/noe,  anda^noimt 
padd  in  satisfaction  thereof \. 

Whebbfore  [etc.y  demam,d  of  judgment], 

412»  On  a  Oovenant  for  duiet  Exijoyment. 

I.  That  on  or  about  the  day  of        ,  18    ,  the  defendant 

[and  M.,  his  wife],  for  a  valuable  consideration,  by  deed,  conveyed 
to  the  plaintiff  in  fee  simple,  a  farm  in  the  town  of  ,  county 

facts  and  the  diminished  value  of  the  ^  If  ttie  premises  are  described  in  the 
eetate  under  the  incumbrance  should  granting  part  of  the  deed  to  be  sub- 
be  alleged.  Where  the  covenantee  ject  to  a  mortgage,  such  mortgage 
has  paid  off  the  Incumbrance,  the  ex-  cannot  be  held  within  a 'general  cove- 
pendlture  is  a  special  damage,  and  nant  against  incumbrances.  Freeman 
should  be  specially  averred.  De  For-  9.  Foster,  55  Me.  508. 
est  9.  Leete.  16  Johns.  (N.  Y.)  122. 
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of  ,  [or  otherwise  hriefy  designate  the  property  and  estate 

con/veyed], 

II.  That  said  deed  costained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy  :  [copy  of  covenant^ 
or^  whereby  he  covenanted,  etc,y  stating  its  svhsta/nce  as  in  the 
preceding  form] . 

III.  That  the  plaintiff  has  not  been  permitted  peaceably  to 
occupy  and  enjoy  said  premises,  or  to  receive  the  rents  and  profits 
thereof ;  but,  on  the  contrary,  on  or  about  the  day  of  , 
18  ,  one  M.  N.,  who,  at  the  time  of  making  said  deed,  and  con- 
tinually from  thence,  until  the  time  of  the  eviction  hereinafter 
mentioned,  was  the  lawful  owner  [ar,  lawfully  entitled  to  posses- 
sion] of  said  premises,  entered  into  and  upon  the  same,  and 
ejected  and  removed  the  plaintiff  by  due  process  of  the  law,  from 
the  possession  and  occupation  of  the  same  \or^  if  only  a  party 
designate  what  part],  with  the  appurtenances,  and  has  ever  since 
kept  plaintiff  out  of  the  same.* 

IV.  That  by  reason  thereof  the  plaintiff  lias  not  only  lost  said 
[part  of  the]  premises,  but  also  the  sum  of  dollars,  by  him 
laid  out  and  expended  in  and  upon  said  premises  in  repairing  and 
improving  the  same,  and  has  also  been  obliged  to  pay  the  sum  of 

dollars  costs  and  charges  sustained  by  the  said  M.  N.  in 
prosecuting  his  action  for  the  recovery  thereof,  and  the  sum  of 

dollars,  for  his  own  costs,  charges  and  counsel  fees  in 
defending  against  said  action.^ 

Wherefore  [etc.,  demand  of  Judgment]. 

'  In  assigning  breaches  on  the  cove-  In  order  to  maintain  this  action  an 

nnnts  of  seizin,  and  of  good  right  to  eviction,  actual  or  constructive,  uoder 

convey,  it  is  sufficient  to  negative  the  paramount    title,    must    be    shown, 

words  of  the  covenant;  but  the  cove-  Whitbeck  v.  Cook,  15  Johns.  (N.  Y.) 

nants  for  quiet  enjoyment,  and  of  gen-  483;  8  Am.  Dec.  272. 

eral  warranty,  require  the  specification  '  The  rule  generally  prevailing  is  that 

of  an   eviction  by  paramount  legal  the  consideration  money,  with  interest 

title.     Alleging  that  A.,  having  supe-  and  costs,  constitute  the  measure  of 

rior  title  at  the  time  of  the  execution  damages.    Dickson  t.   Desire,  23  Mo. 

of  the  deed,  entered  by  virtue  of  due  166;  Wade  v.  Comstock,  11  Ohio  St. 

process  of  law,  and  evicted  the  plain-  82;  Mack  d.  Patchin,  42  N.  Y.  167;  1 

tiff,  is  sufficient.    Rickert  v.  Snyder.  9  Am.  Rep.  506;  McGary  v,  Hastings,  39 

Wend.  (N.  Y.)  416;  Day  «.  Chism,  10  Cal.  360;  Cal.  Civ.  Code,  §3304.    CosU 

Wheat.  449.  incurred  in  defending  the  title  will  in- 
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418.  On  a  OoTonant  of  Seizin,  or  of  Power  to  Oonvey. 

I.  That  on  or  about  the  day  of  » 18  9  the  defend- 
ant [and  M.,  his  wife],  for  a  valuable  consideration,  by  deed,  con- 
veyed  to  the  plaintiff  in  fee  simple,  a  farm  in  the  town  of  9 
connty  of  ,  [or  otherwise  briefly  designate  the  property  and 
estate  conveyed]. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy  :  [copy  of  covenantj 
or  J  whereby  he  covenanted,  etc.y  stating  its  suhstajice.  See  Form 
411]. 

III.  That  at  the  time  of  the  execution  and  delivery  of  said 
deed,  defendant  was  not  the  true,  lawful  or  rightful  owner  \etc.^ 
negativing  the  words  of  the  covenani],  but  on  the  contrary  one 
M.  N.  was  the  owner  of  said  premises '  and  entitled  to  the  posses- 
sion thereof  [or,  was  in  actual  and  lawful  possession  of  the  said 
premises  adversely  to  the  defendant  and  under  a  paramount  title, 
by  reason  whereof  plaintiff  has  been  unable  to  obtain  possession 
thereof]. 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 
18   ,  said  M.  N.  evicted  plaintiff  by  due  process  of  law. 

V.  [Allege  damage  as  in  preceding  form^  paragraph  IL] 
Wherefore  [etc.^  demand  of  judgment], 

dude  necessary  counsel  fees  Robert-  1  Am.   Rep.   506;  Rolph  v.    Crouch, 

son  r.  Lemon,  2  Bush,  801,  Smith  m.  Law  R.  (8  £x.^  44. 

8prague,  40  Vt.  43;  Dalton  v.  Bowker,  *  Although  it  Las  been  held  sufli- 

8  Nev.  190;  Taylor  r.  Holter,  1  Mont,  cient  to  aver  the  breach  by  simply 

688);  but   the   rule   is   otherwise   in  negativing  the  words  of  the  covenant 

Texas,  unless  such  fees  are  agreed  to  be  (Rickcrt  r.  Snyder.  9  Wend.  [N.  Y.] 

paid.     Turner  v.  Miller.  42  Tex.  418.  416),  this  method  has  been  held  insuffl- 

For  breach  of  covenant  for  quiet  en-  cient  where  it  is  necessary  to  show  an 

Joymcnt  implied  in  a  lease.  the  meas-  eviction,  or  its  equivalent.     Lane  r. 

lire  of  dnmnge  is  the  value  of  the  un-  Fury,   81   Ohio  St.  574;    McGary  t?. 

expired  term  at  the  time  of  eviction  Hastings,  89  Cal.  860.    The  safer  prac- 

over and  above  the  rent  reserved  by  the  tlce  Is  to  allege  the  facts,  as  hown  in 

tenns  of  the  lease.    Mack  v.  Patchin,  the  form. 
42  N.  Y.  167;  29  How.  Pr.  (N.  Y.)  20; 
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414*  On  a  OoTenant  of  WaxTaaty;— for  Failure  of  Title. 

I.  That  on  or  about  the  day  of  3 18  » the  defend- 
ant [and  M.,  his  wife],  for  a  valuable  consideration,  by  deed,  con- 
veyed to  the  plaintiff' in  fee  simple,  a  farm  in  the  town  of  , 
county  of  ,  [or  otherwise  briefly  designate  the  property  and 
estate  conveyed^. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  wliich  the  following  is  a  copy :  [copy  of  covenant 
of  warranty/  or  allege  its  svhstance.     See  Form  411]. 

III.  That  the  plaintiff  afterwards  lawfully  entered  upon  the 
premises  and  became  seized  thereof  accordingly. 

lY.  That  the  defendant  has  not  warranted  and  defended  the 
prepises  to  the  plaintiff ;  but,  on  the  contrary,  one  M.  N.  at  the 
time  of  making  said  deed  had,  and  ever  since  continued  to  have, 
lawful  right  to  the  premises  by  paramount  title,  and  on  or  about 
the  day  of  ?  IS     ,  lawfully  entered  the  premises,  and 

ousted  the  plaintiff  thereof,  and  still  lawfully   holds  him  out  of 
the  same,^  to  his  damage  dollars.' 

>  In  order  to  sustain  an  action  for  ponemon.     Blydenburgh  v,  Ck>theal, 

breach  of  a  general  covenant  of  war-  1  Duer  (N.  Y.),  176;  compare  Day  t>. 

ranty,  either  an  actual  eviction  or  ous-  Ghism,  10  Wheat.  449.    It  is  sufficient 

ter  of  the  plaintiff  from  the  possession  to  allege  an  eviction  by  the  holder  of 

of  the  whole  or  a  part  of  the  premises  a  paramount  title,   without  pleading 

by  process  of  law,  or  lawfully  by  par-  the  facts.    Cheney  c.  Staube,  35  Neb. 

amount  title,    must  be  averred   and  521. 

proved  (Rickert « .  Snyder,  9  Wend.  [N.  *  The  measure  of  damages  in  an  ac- 

Y.]  416),  or  facts  must  be  established  tion  for  breach  of  warranty  of  title  to 

showing   paramount  title  (Boreel   v.  land  is  the  value  of  the  property  at 

Lawton.  90  N.  Y.  293;  Mead  0.  Stack-  the  time  of  sale,  to  be  ascertained  by 

pole,  40  Hun  [N.Y.],  473;  Huff  «.  Cum-  the     purchase    price   with    interest 

berland,  etc.,  Co.,  30  S.  W.  Rep.  660  thereon  and  reasonable  costs,  if  any 

[Ky.  1895]}.    An  eviction  is  held  com-  were  expended  in  defense  of  the  title 

plete  when  a  constructive  dispossession  by  the  plaintiff.    Dalton  v.  Bowker,  8 

has  taken  place.    Jones  0.  Warner,  81  Nev.  190;  Hoffman  9.  Bosch,  (Sup.  Ct. 

111.  364;  McGary  v,  Hastings,  39  Cal.  Cal.)  4  West  C.  Rep.  36. 

360;  2  Am.  Rep.  456;  R.  R:  Co.  v.  Dunn-  If  plaintiff  has  suffered  damages  by 

myer,   19  Kan.  539.      Averring  that  way  of  costs  in  defending  the  title, 

the  plaintiff  was  lawfully  evicted  from  the  fact  should  be  alleged.    See  paia- 

the  Hght  and  title  to  said  premises  by  graph  lY,  Form  442. 

a  paramount  and  lawful  title  to  the  It  is  no  defense  to  the  recovery  of  the 

same,  does  not  import  an  ouster  from  full  sum  paid,  with  interest,  that  de- 
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[<?r,  ifplamtiff  has  been  wruMe  to  secure  possession  under 
ike  deed^  omit pa/ragraphs  III  and  IV,  svhstituting  :^  III.  That 
the  defeDdant  has  not  warranted  and  defended  the  premises  to 
this  plaintiff ;  but,  on  the  contrary,  at  the  time  of  the  making 
and  delivery  of  said  deed,  one  M.  N.  was  seized  and  in  possession 
of  the  premises,  lawfully  claiming  tlie  same  by  a  paramount  title, 
and  lawfully  then  held  and  still  holds  this  plaintiff  out  of  pos 
session  thereof,  to  his  damage  dollars. 

[(7r,  where  the  eviction  was  hy  recovery  at  la/w  ;]  IV.  That  the 
defendant  has  not  warranted  and  defended  the  premises  to  the 
plaintiff ;  but,  on  the  contrary,  one  M.  N.,  lawfully  claiming  the 
said  premises  by  paramount  title,  afterwards,  in  an  action  brought 
by  him  in  the  Court,  in  whidi  said  M.  K.  was  plaintiff,  and 

this  plaintiff  was  defendant  [and  of  which  action  due  notice  was 
given  to  the  said  defendant  in  this  action],^  did  on  or  about  the 
day  of  >  18     ,  recover  judgment,  which  was  duly 

given  by  said  court  against  tliis  plaintiff  for  the  seizin  and  posses- 
sion of  the  premises,  and  afterwards  and  on  or  about  the 
day  of  5  18    ,  [by  virtue  of  a  writ  of  execution  duly  issued 

thereon],  lawfully  entered  the  premises  and  ousted  the  plaintiff 
thereof,  and  still  lawfully  holds  him  out  of  the  same,  to  his  dam- 
age dollars. 

Wherefore  \etc,^  demand  of  jvdgmenf], 

415.  The  Same;  by  Assignee  of  Covenantee. 

I  and  II.  [Allege  deed  to  covenantee  and  covenant^  as  in  pre- 
ceding form.'] 

III.  That  the  said  M.  N.  afterwards,  and  on  or  about  the 
day  of  >  18     ,  by  deed  duly  executed,  in  consideration  of 

the  sum  of  dollars,  conveyed  the  said  premises  to  one  O. 

P.,  Ills  heirs  and  assigns ;  that  the  said  O.  P.  thereafter  and  on  or 


fendant  paid  to  its  agent  for  consum-  Y.]  44),  and  the  proceedings  w*iU  be 

mating  the  sale,  a  large  portion  of  the  conclusive  against  the  covenant  or  in 

amount  as  commission.    Rasho.  Janne,  this  action.     Cooper  o.  Watson,  10  id. 

26  Oreg.  169;  87  Pac.  Hep.  588.  202.  Verbal  notice  is  sufficient.   Miner 

>  If  the  covenantor  has  notice  of  the  v.  Clark,  15  id.  425;  but  see  Kelly  v, 

action,  the  covenantee  is  not  bound  to  Dutch  Church  of  Schenectady,  2  Hill 

defend  (Jackson  v.  Marsh,  5  Wend.  [N.  (N.  Y.),  105. 

54 
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about  the        day  of  j  18     ,  by  deed  of  that  date,  duly  exe- 

cuted, in  consideration  of  the  sum  of  dollars,  conveyed 

the  said  premises  to  plaintiff. 

[Continue  04  inprecedhig  form,'] 

416.  The  Same ;  Allegation  of  Plaintiff's  Capacity  as  Heir  at  Law  of 

Covenantee. 

III.  That  the  said  M.  N.  afterwards,  and  on  the  same  day, 
entered  into  possession  of  said  premises,  and  afterwards,  and  on 
or  about  the        day  of  ,  18     ,  at  ,  said  M.  N. 

died  intestate,  seized  and  possessed  thereof;  that  thereupon  the 
said  premises,  and  his  estate  therein,  descended  to  the  plaintiff, 
who  was  and  is  the  sole  child  and  heir  at  law  of  the  said  M.  N., 
deceased ;  and  that  afterwards,  on  the  same  day,  plaintiff  entered 
into  and  continued  in  possession  of  said  premises,  until  ousted 
and  dispossessed,  as  hereinafter  alleged. 

417.  The  Same ;  Allegation  of  Plaintiff's  Capacity  as  Devisee  of 

Covenantee. 

III.  That  on  or  about  the        day  of  j  18     ,  said  M. 

N.  died,  leaving  a  last  will  and  testament,  which  was,  on  or  about 
the        day  of  >  18     ,  duly  admitted  to  probate  by  the 

surrogate  of  the  said  county  of  ;  that  in  and  by  said  will 

the  aforesaid  premises  were  devised  to  plaintiff  in  fee,  and  plain- 
tiff thereupon  entered  into  possession  thereof  and  continued  in 
such  possession  until  ousted  and  dispossessed,  as  hereinafter 
alleged. 

418.  The  Same,  for  Deficiency  in  Quantity. 

I.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ant [and  M.,  his  wife],  for  a  valuable  consideration,  by  deed  con- 
veyed  to   the  plaintiff  [in  fee  simple]  a  farm  in  the  town  of 

,  county  of  ,  in   said   deed    bounded   and 

described  as  follows  :  [copy  description], 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy :  [copy  of  covenant^ 
or,  whereby  he  warranted,  etc.,  stating  its  svhstcmce.  See  Farm 
411]. 
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III.  That  the  said  farm  contained  only  [sixty]  acres  of  land, 
instead  of  [ninety]  acres,  as  described  and  warranted  in  said  deed, 
to  the  plaintiff's  damage  dollars. 

Wherefore  [etc.^  demcmd  of  judgraen(\, 

419.  On  a  Orantee's  Covenant  to  BoilcL* 

I.  That  in  consideration  that  the  plaintiff  would  sell  and  con- 
vey to  the  defendant  a  lot  of  land  [yeryhriefly  designating  if]  for 
the  snm  of  dollars,  the  defendant,  on  or  about  the 

day  of  )  IS     J  covenanted  with  plaintiff   that  he  would, 

within  one  year  thereafter,  erect  upon  the  premises  [a  good  brick 
dwelling  house],  to  be  occupied  as  a  residence,  and  that  he  would 
not  erect  upon  the  premises  any  building  that  would  be  a  nuisance 
to  the  vicinity  of  the  premises. 

II.  That  the  plaintiff  did  accordingly  sell  and  convey  to  the 
defendant  said  premises  for  said  sum,  but  the  defendant  has  not 
erected  a  good  brick  dwelling  house  on  the  lot,  to  be  occupied  as 
such,  although  said  year  has  fully  expired  ;  but,  on  the  contrary, 
has  suffered  it  to  lie  open  and  unenclosed  [pr^  but,  on  the  contrary 
has  erected,  etc.^  stating  whaf], 

III.  That  said  lot  was  a  part  of  a  tract  of  land  which  the  plain- 
tiff laid  out  into  lots  and  offered  for  sale,  for  the  purpose  of  the 
erection  of  dwelling  houses,  as  defendant  well  knew,  requiring 
each  purchaser  to  covenant  to  erect  a  dwelling  house,  and  that 
the  erection  of  such  dwelling  houses  on  lots  sold  improves  the 
residue  of  the  lots  belonging  to  the  plaintiff,  and  increases  tlieir 
value  and  their  market  price ;  that  plaintiff  is  the  owner  of 

of  said  lots  in  the  vicinity  of  the  defendant's  said  premises. 

IV.  That  the  defendant's  violation  of  this  covenant,  as  afore- 
said, has  prevented  other  lots  in  the  vicinity  from  increasing  in 
value,  as  they  would  otherwise  have  done,  and  has  injuriously 


>  The  grantee  in  a  deed-poll  is  bound  attached  to  the  deed  is  his  own  as  well 

by  the  coyenants  therein  contained  to  as    the   grantor's.    And   a   court  of 

be    perfonned  by  him,  and   an   ac-  equity  will  restrain  him,  or  his  gran- 

tlon   of   covenant  lies   for  a  breach  tees,  from  doing  what  he  has,  in  such 

thereof.    By  acceptance   of   such   a  deed,  covenanted  not  to  do.    Atlantic 

deed,  the  grantee  is  estopped  from  de-  Dock  Co.  o.  Leavitt,  54  N.  Y.  35. 
iijriog  his  covenants,  or  that  the  seal 
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affected  their  condition  and  hindered  ^  the  plaintiff  from  selling 
them,  to  his  damage  dollars. 

420.  On  a  Oovenant  against  Nuisances ;  the  Covenant  being  in  a  Deed 

Executed  Only  by  the  Orantor.* 

I.  That  on  or  about  the  day  of  ?  18  ,  the  plaintiff, 
by  his  deed,  conveyed  to  the  defendant,  for  a  valuable  considem 
tion,  and  as  well  in  consideration  of  the  covenant  hereinafter 
mentioned,  a  lot  of  land  [very  briefly  designating  if], 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  the  grantee  therein,  of  which  the  following  is  a  copy: 
[c&py  of  the  covenant  against  nuisances], 

III.  That  said  deed  was  delivered  by  the  plaintiff  to  the  defend- 
ant, and  by  him  duly  accepted. 

IV.  That  the  defendant  has  erected,  or  suffered  or  permitted 
to  be  erected,  on  said  premises,  [a  building  occupied  in  a  manner 
which  is  a  nuisance  to  the  vicinity  of  the  premises,  to  wit,  a  build- 
ing erected  for  and  used  as  a  slaughter-house] 

V.  That  the  offal  and  blood  in  and  carried  out  from  said 
slaughter-house,  and  the  offensive  smell  created  thereby,  is  a  nui- 
sance to  the  vicinity  of  the  said  premises  and  to  the  plaintiff, 
whose  house  is  adjoining  thereto,  to  his  damage  dollars.^ 

Wherefore  [etc.j  demand  of  Judgment],* 

421.  On  a  Continuing  Covenant  to  Tffaint>aiTi  a  Fence.* 

I.  That  on  or  about  the  day  of  >  18    ,  the  plaintiff 

and  the  defendant  then  being  owners  of  adjoining  lands,  made  an 


^  Iq  An  action  on  such  a  covenant  For  allegation  of  injury  to  the  value 
special  damage  must  be  alleged.  Bo-  of  adjoining  property,  see  preceding 
gert  V.  Burkhalter,  2  Barb.  (N.  Y.)  525.  fonn. 
*  See  first  note  to  preceding  form.  ^  Which  may  be  for  damages  only, 
'  In  an  action  for  the  breach  of  the  or  for  the  removal  of  the  nuisance  and 
usual  covenant  against  nuisances  in  a  damages,  or  for  an  injunction  restrain- 
deed  of  lands,  the  plaintiff  must  show  ing  its  continuance  and  damages, 
what  the  alleged  nuisance  is,  and  how  N.  Y.  Code  Civ.  Pro.  §  1603;  Cogswell 
it  has  injured  him.  Bogert  v.  Burk-  c.  N.  Y.,  ete.,  R  Co.,  105  N.  Y.  8W. 
halter,  2  Barb.  (N.  Y.)  525.  A  slaughter-  •  Where  the  plaintiff  has  already  re- 
house was  enjoined  in  Brady  «.  Weeks,  covered  in  a  former  action  former 
8  Barb.  (N.  Y.)  157.  damages  from  a  bxeach  of  the  same 
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agreement  in  writing,  under  their  hands  and  seals,  and  thereby 
the  defendant  covenanted  to  erect  a  fence  upon  the  boundary  line 
between  their  said  lands,  and  to  maintain  the  same  and  keep  the 
same  in  constant  repair  [oTj  an  agreement,  of  which  a  copy  is 
hereto  annexed,  marked  "  A,"  and  made  a  part  of  tliis  complaint]. 

II.  [j^  tliere  are  any  conditions  precedent  07i  thepa/rt  of  the 
plaintiff  they  should  he  setforth^  unless  the  whole  agreement  is 
annesced;  and  add:  That  the  plaintiff  duly  performed  all  the 
conditions  on  his  part.] 

•  III.  That  the  defendant  erected  said  fence,  but  did  not,  after 
its  erection,  maintain  the  same  and  keep  it  in  constant  repair ;  but, 
on  the  contrary,  in  the  month  of  ,  18    ,  he  suffered  the 

same  to  become  dilapidated  and  broken  down,  and  to  remain  in 
that  condition  from  that  time  ever  since  [oTj  until  the  day 

of  ,18    ]. 

lY.  That  by  means  thereof  the  plaintiff  suffered  great  damage 
by  the  injury  to  his  lands,  and  the  crops  thereon,  and  his  garden 
and  fruit  trees,  by  cattle  coming  through  said  broken-down  fence 
from  the  defendant's  land  upon  his  premises  [and  that  he  was 
compelled  to  repair  and  rebuild  said  fence,  and  to  pay  for  such 
repairs  and  rebuilding  dollars,  in  order  to  protect  his  land 

from  the  cattle  coming  from  the  defendant's  land*],  to  his  dam- 
age dollars. 

Whsbefobk  [eto.j  dernand  qfjudgm&wC]. 

42SL  Against  Tenant  for  Breach  of  Oovenant  to  Keep  Premises 

inBepair. 

I.  That  on  or  about  the  day  of  ,  18    ,  by  a  lease  in 

writing  then  made  between  the  plaintiff  and  defendant,  under 
their  hands  and  seals  [or^  under  the  hand  and  seal  of  the  defend- 
ant], the  plaintiff  leased  to  the  defendant  for  one  year  from  said 
date,  at  a  yearly  rent  of  ,  a  certain  dwelling-house,  with 

covenant,  it  would  be  proper,  accord-  sued  for  accrued  since  the  commence- 
ing  to  the  opinion  of  the  court  in  ment  of  the  former  action. 
Beckwithv.  Ori8wold,29Barb.(N.T.)      ^  As  to  the  right  to  recover  both 
291,  to  allege  that  he  had  brought  an  these  items  of  damage,  see  Besdi  e, 
actSoQ  and  recovered  therein  for  former  Grain,  2  N.  T.  8(L 
damagesi  and  that  the  damages  now 
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stables  and  slieds  attached,  in  the  village  of  ,  in  the  county 

of  ,  the  property  of  the  plaintiff,  known  as  No.  street, 

[o7*  otherwise  briefly  designate  the  premiaea], 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy :  ^  [copy  of  the 
covenant].^ 

[Or,  II.  That  the  defendant  in  said  lease  covenanted  that  he 
would,  during  the  said  term  of  one  year,  at  his  own  cost  and 
expense,  keep  said  dwelling-house  and  premises  in  good  repair, 
and  at  the  expiration  of  said  term  leave  the  said  dwelling-house 
and  premises  in  as  good  condition  as  he  received  the  same,  rea^ 
onable  wear  and  tear  excepted.] 

IIL  That  the  defendant  entered  upon  the  premises  and  occu- 
pied the  same  during  the  said  term  of  one  year,  under  said  agree- 
ment ;  but  that  he  has  failed  to  keep  the  said  house  and  premises 
in  good  repair ;  but,  on  the  contrary,  [state  the  condition,  as]  he 
has  left  them  in  such  condition  that  the  fences  are  broken  down, 
the  walls  and  the  roof  admit  the  water,  and,  in  consequence,  the 
plastering  has  in  many  places  fallen  down,  the  window  glass  is 
broken  [or  other  injuriss"]^  and  the  house  and  premises  are  other- 
wise injured  solely  by  reason  of  the  neglect  of  the  defendant  to 
keep  them  in  repair,  pursuant  to  his  said  agreement,  to  the  dam- 
age of  the  plaintiff  dollars. 

Wherefore  [etc.,  d&inand  of  judgmenW] 

*  The  declaration  need  not  set  out  aver  that  it  was  the  tenant's  dutj  to 
the  whole  of  the  contract,  bat  only  such  keep  the  premises  in  repair.  In  gen- 
parts  are  necessary  as  relate  to  the  eral  it  is  not  enough  to  aver  such  was 
breaches  assigned.  Sanford  v.  Halsey,  the  defendant's  duty.  The  facts  out 
2  Den.  (N.  Y.)  235.  of  which  the  duty  arose  should  be 

'  Where  the  action  is  founded  not  on  pleaded.   City  of  Buffalo  v.  HoUoway, 

an  express  covenant,  but  on  a  viola-  7  N.  Y.  493;  Congreve  c.  Morgan,  4 

tion  of  the  obligation  arising  out  of  the  Duer  (K.  Y.),  439;  Seymour  v.  Maddox, 

relation  of  landlord  and  tenant,  in  the  16  Q.  B.  826;  71  Eng.  Com.  L.  R.  ^6. 

absence  of  any  covenant,  state  the  hir-  '  Voluntary    waste    by  the  tenant 

ing  and  set  out  and  annex  a  copy  of  the  should  be  specially  stated, 
lease.     It  is  not  sufficient  merely  to 
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428.  Against  Tenant,  for  Breach  of  Covenant  to  Intartt. 

I.  [Allege  lease  as  in  preceding  form.'] 

II.  That  said  lease  contained  a  covenant  on  the  part  of  said 
defendant  as  follows :  [set  out  copy  of  covenant], 

[Or,  11.  That  by  one  of  the  covenants  in  said  lease  said 
-Jefendant  covenanted  to  keep  said  premises  insured,  for  the 
benefit  of  plaintiff,  in  the  snm  of  dollars,  and  if  at  any  time 

defendant  should  fail  to  keep  the  same  so  insured,  said  plaintiff 
might  cause  insurance  to  be  placed  on  said  premises  at  the 
expense  of  defendant,  in  the  name  and  for  the  benefit  of  plain- 
tiff.] 

III.  That  on  or  about  the  day  of  >  18  ,  the 
policy  of  insurance  theretofore  existing  upon  said  premises 
expired  ;  that  thereupon  plaintiff  notified  defendant  to  procure 
an  insurance  upon  said  premises,  but  defendant  neglected  and 
refused  so  to  do. 

IV.  That  thereafter  and  on  or  about  the  day  of  , 
18    ,  plaintiff  procured  an  insurance  on  said  premises  in  said 
sum  of            dollars,  and  expended  therefor  the  sum  of 
dollars,  no  part  whereof  has  been  repaid. 

Wherefore  [etc.j  demand  ofjitdgment], 
424.  Against  Tenant  for  Breach  of  Covenant  to  Pay  Taacea.^ 

I  and  II.  [Allege  lease  and  covenant  to  pay  taxesj  as  shown  in 
preceding  forms,]  * 

III.  That  on  or  about  the  day  of  >  18     ,  the  board 

of  supervisors  of  the  county  of  confirmed  the  taxes  of 

said  year  for  the  city  and  county  of  ;  that  the  tax  books  of 

said  year  were  opened  on  the  day  of  j  18     ,  and  that, 

by  virtue  of  said  confirmation,  the  said  demised  premises  became 

'  A  covenant  of  iParranty  and  quiet  ^  If  the  covenant  specified  the  time 
ef^oymeiU  is  not  broken  by  showing  within  which  the  tenant  whs  to  pay 
that,  at  the  time  of  the  conveyance,  the  taxes  after  they  became  liens,  al- 
the  premises  were  subject  to  the  lien  lege  such  fact  and  that  the  time  bad 
of  a  tax.  Kidder  v,  Bork,  12  Misc.  expired. 
(N.  Y.)  519. 
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subject  to  a  tax  in  the  amount  of  dollars,  which  said  tax 

thereby  became  a  lien  on  said  demised  premises. 

TV,  That  the  said  defendant  has  not  paid  the  said  tax  upon  the 
said  demised  premises,  or  any  part  thereof,  but  that  the  same, 
amounting  to  dollars,  with  interest  thereon  at  the  rate  of 

per  cent  per  annum,  has,  in  violation  of  his  said  cove- 
nant, been  left  wholly  due  and  unpaid  by  said  defendant. 

V.  That  on  or  about  the  day  of  ,  18     ,  plaintiflE 

was  compelled  to  and  did  pay  tlie  sum  of  dollars  in  settle- 

ment of  said  taxes,  and  in  extinguishment  of  the  lien  thereof,  no 
part  of  which  sum  has  been  repaid  by  defendant,  to  plaintiff's 
damage  dollars. 

Wherefore  [etc.j  demand  of  jvdgmenf]. 

426*  Against  Subsequent  Incumbrancer,  who,  with  Kotice  of  Plain- 
tifTs  Prior  Incumbrance  and  Owner's  Oovenant  to  InsnTS  for  Plains 
tifTs  Benefit,  Accepts  a  Policy  from  Owner  which  Caoses  a  Scaling 
down  of  the  Amount  of  Plaintiff's  Policy  upon  a  Loss,  and  who  Ool- 
leots  the  Proportion  on  his  own  Policy.* 

[From  Kirchgraber  'o.  Park,  57  Mo.  App.  35.] 

I.  That  at  all  times  hereinafter  stated  plaintiff  was  the  holder 
of  a  deed  of  trust  on  certain  land,  made  to  secure  a  debt  of 
$4,000,  which  deed  of  trust  contained  a  covenant  on  the  part  of 
the  maker  to  insure  the  premises  described  therein  in  the  sum  of 
$4,000  for  the  benefit  of  plaintiff ;  that  thereupon  one  H.  M.  H., 
the  maker  of  said  trust  deed,  in  accordance  with  this  covenant, 
took  out  two  policies  of  insurance  for  $2,000  each  for  the  beneiit 
of  plaintiff. 

II.  That  defendant  afterwards  procured  a  second  deed  of  trust 
on  said  premises,  and  became  the  beneficiary  under  a  third  policy 
of  insurance  taken  out  by  said  H.  on  said  property  for  the  sum 
of  $1,000  ;  that  at  the  time  of  these  transactions  defendant  well 

>  It  must  appear,  in  order  to  sustain  the  covenant  to  insure  for  plaintiff's 

the  action,  that  the  defendant's  policy  benefit;  otherwise  no  cause  of  action 

necessarily  impaired  or  diminished  the  is  shown.  Kirchgraber  v.  Pmk,  87  Mo. 

fund  going   to    plaintiff    under   the  App.  85. 
Insurance  taken  out  in  fulfillment  of 
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knew  of  the  covenant  between  said  H.  and  the  plaintiff  touching 
the  insurance  of  said  premises  for  the  benefit  of  plaintiff. 

III.  That  snch  last-mentioned  insurance  was  had  without  the 
knowledge  and  consent  of  the  plaintiff ;  that  while  the  said  poli- 
cies, aggregating  the  sum  of  $5,000,  were  in  full  force  and  effect, 
a  fire  occurred,  resulting  in  the  total  destruction  of  the  premises 
insnred ;  that  thereupon  the  defendant  and  said  H.,  without  the 
consent  of  plaintiff,  adjusted  the  loss  at  the  sum  of  $4,000 ;  that 
the  policies  held  by  plaintiff  each  provided  that  in  case  there 
should  be  any  other  insurance  on  said  property,  those  companies 
should  not  be  liable  for  any  greater  proportion  of  the  loss  than 
their  policies  bore  to  the  entire  amount  of  insurance ;  that  by 
reason  of  this  clause  and  the  conduct  of  defendant  and  said  H.,  in 
procuring  other  insurances,  the  two  companies  whose  policies 
plaintiff  held  only  became  liable  for  a  four-fifths  of  said  $4,000, 
to  wit,  $3,200,  which  sum  was  paid  to  plaintiff  by  each  of  said 
companies,  leaving  the  balance  due  him  of  $800. 

IV.  That  against  the  protest  of  plaintiff,  said  defendant  received 
from  said  Orient  Insurance  Company  the  sum  of  $800,  which  in 
equity  and  good  conscience  was  due  and  payable  to  plaintiff ;  that 
said  H.  is,  and  was  at  the  time  of  said  loss,  and  since  has  been, 
wholly  insolvent ;  that  in  equity  and  good  conscience  said  defend- 
ant should  not  be  permitted  to  take  advantage  of  his  own  wrong 
in  reducing  the  security  of  plaintiff,  which  he  is  equitably  entitled 
to,  and  to  appropriate  any  portion  of  the  entire  insurance  fund 
until  said  plaintiff  has  been  paid  the  sum  of  $4,000. 

V.  That  the  ground  was  sold  by  plaintiff  under  said  deed  (  f 
trust  and  brought  the  sum  of  $100,  and  the  same  was  only  worth 
$100  without  improvements. 

VI.  That  plaintiff  is  remediless  in  law  and  therefore  prays 
that  said  funds  so  received  by  defendant  be  declared  a  trust 
fund,  and  that  plaintiff  have  such  other  relief  as  the  court  may 
deem  proper. 

65 
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426.  Ag^ainst  Tenant  on  Covenant  to  keep  in  Bepair,  and  Execute  all 

Orders  of  the  Board  of  Health.^ 

I.  That  on  or  about  tlie        day  of  ,  18    ,  the  above 
named  defendant  hired  and  took  of  and  from  the  above-named 
plaintiff  the  premises  No.                        street,  in  the  city  of  New 
York,  by  a  certain  agreement  which  is  hereto  annexed,  and  which 
plaintiff  makes  a  part  of  this  complaint. 

\_A71  agreement  was  anneoced  which  provided^  among  other 
things : 

"  2nd.  That  the  tenant  shall  take  good  care  of  the  honse  and 
its  fixtures,  and  suffer  no  waste,  and  shall,  at  his  own  cost  and 
expense,  make  and  do  all  repairs  required  to  the  plumbing  work 
and  pipes,  furnace,  range  and  fixtures  belonging  thereto,  and 
shall  keep  the  Croton  pipes  and  the  connections  with  the  Croton 
main  free  from  ice  and  other  obstruction  at  his  own  expense.  And 
the  tenant  shall  keep  the  sewer  connections  free  from  obstruction 
to  the  satisfaction  of  the  municipal  and  police  authorities. 

"  3rd.  That  the  tenant  shall  further  and  promptly  execute  and 
fulfill  all  the  ordinances  of  the  city  corporation  applicable  to  said 
premises,  and  all  orders  and  requirements  imposed  by  tlie  board 
of  health  and  the  police  department  for  the  correction,  preven- 
tion and  abatement  of  nuisances,  or  other  grievances  in,  upon  or 
connected  with  said  premises  during  said  term,  or  other  griev- 
ances, at  his  own  expense."] 

II.  That  defendant  entered  into  possession  of  said  premises, 
and  while  in  possession  of  the  same  made  a  complaint  to  the 
board  of  health  in  said  lease  referred  to,  of  the  plumbing  in  said 
house,  which  board  thereupon  required  plaintiff  to  make  certain 
repairs  in  said  premises,  and  of  which  request  defendant  was  duly 
notified,  and  refused  to  comply  therewith  ;  that  thereupon  plain- 
tiff was  sued  by  said  board,  of  which  suit  defendant  was  notified 
and  requested  to  defend  said  suit,  which  he  refused  to  do. 

III.  That  thereupon  plaintiff  was  obliged  to  make  said  repairs 
and  alterations  at  his  own  expense,  and  which  were  reasonably 


>  Complaint  in  Hull  0.  Burns,  17  Abb.    was  sustained. 
N.  C.  (N.  Y.)  817,  where  the  action 
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worth,  and  for  which  plaintiff  paid  the  sum  of  dollars, 

and  which  defendant  ref ased  to  pay  when  requested  so  to  do. 

IV.  That  defendant  has  failed  to  comply  with  the  conditions 
of  said  agreement  in  not  keeping  said  premises  in  repair,  and  not 
complying  with  the  requirements  of  said  board,  to  plaintiffs  dam- 
age in  the  sum  of  dollars. 

Wherefore  [etc.j  demand  of  judgment]. 

427.  Gomplaint  to  Exgoin  Subletting  without  Lessor's  Consent,  in  Vio- 
lation of  Covenant  not  to  Sublet.  > 

I.  That  the  plaintiflE  is  a  domestic  corporation,  created  and 
organized  under  the  laws  of  the  State  of  ,  having  the 
power  to  hold  and  lease  the  real  estate  and  apartments  hereinafter 
mentioned. 

II.  That  on  the  day  of  ,18  ,  at  the  city  of  , 
the  plaintiff  and  the  defendant  Y.  Z.  made  a  certain  agreement 
in  writing,  under  their  respective  hands  and  seals,  whereby  the 
plaintiff  as  lessor  did  let  to  said  Y.  Z.  all  that  certain  apartment 
or  suite  of  rooms  known  as  the  ,  on  the  first  floor  of  the 
apartment  building  Nos.  and  street,  in  the  city 
of  ,  together  with  the  kitchen,  servants'  room  and  store- 
room in  the  basement,  on  the  westerly  side  of  the  building,  the 


1  The  action  was  sustained  on  this  specific  performance  to  restrain  the  vio- 
complaint  in  Barrington  Apartment  lation  by  a  tenant  of  his  agreement. 
A£«oc.  «.  Watson,  88  Hun (K.Y.X 545.  as  Citing  Eden  on  Injunctions  (1st  Am 
to  the  main  defendant.   The  court  say  :   ed.)  and  cases  cited;  Taylor's  Land.  & 
**  The  learned  counsel  for  the  appel-   Ten.  829,  880. 

lant  seems  to  think  it  was  necessary  "The  plaintiff  having  been,  as  al- 
to show  the  contemplated  act,  one  ready  shown,  organized  for  occupation 
-which  would  occasion  injury,  and  that  by  the  original  projectors  and  stock- 
none  was  shown,  nor  was  it  demon-  holders.the  propriety  of  enforcing  rules 
strated  that  irreparable  damage  would  by  which  the  objects  of  the  organiza- 
result  from  the  act  designed,  which  tion  should  be  carried  out  is  manifest, 
-was  necessary  in  order  to  entitle  the  and  for  that  purpose  the  covenant 
pliilntiff  to  the  injunction  sought,  against  subletting  was  restrictive,  and 
This  may  be  regarded  as  the  general  to  allow  a  violation  of  it  and  remit  the 
rule.  Citing  T.  &  B.  R.  R.  Co.  v.  B..  plaintiff  to  damages  would  be  in  effect 
H.  T.  &  W.  R  R.  Co.,  86  N.  Y.  107.  an  invasion  and  demolition  of  the  de- 
But  courts  of  equity  very  frequently  sign  of  constniction." 
g^rant  injunctions  in  the  nature  of  a 
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bedroom  on  the  northerly  side  of  the  top  floor,  marked  Ko.  , 
the  trunkroom  on  the  easterly  side  of  top  floor  marked  No,  , 
and  room  m  the  cellar  for  the  storage  of  coal  and  wood,  to  be 
occupied  as  a  private  dwelling  only,  and  not  otherwise,  for  a  term 
of  years,  to  commence  on  the  day  of  ,  18       at 

the  annual  rent  of  dollars,  such  rent  to  be  due  and  payable 

1  in  equal  monthly  payments  at  the  end  of  each  month ;  that  is  to 
say,  in  each  year  until  the  expiration  of  the  term,  payable  to  the 
plaintiff  in  tlie  city  of 

III.  That  in  and  by  said  agreement  the  said  plaintiff  and  the 
said  defendant  Y.  Z.  did  also  further  agree  that  neither  the  said 
premises  nor  the  said  lease,  nor  any  part  thereof,   should   be 
assigned,  or  let  or  underlet,  or  used,  or  permitted  to  be  used,  for 
any  purpose  other  than  above  mentioned,  without  the  written  con- 
sent of  said  lessor  or  its  legal  representatives,  duly  executed  and 
proven,  and  if  so  assigned,  let  or  underlet,  used  or  permitted  to 
be  used,  without  such  written  consent,  the  said  lessor  might  re-en- 
ter and  relet  the  said  premises  for  itself,  or  as  agent  for  said  les- 
see, and  itself  receive  and  retain  the  rent  therefor,  the  lease,  at 
the  option  of  plaintiff,  the  lessor,  thereupon  to  become  void.    That 
in  and  by  said  lease  or  written  agreement  the  said  parties,  the 
plaintiff  and  the  defendant  Y.  Z.,  did  further  agree  that  any  con- 
sent to  an  assignment,  letting,  subletting,  or  use  for  such  other 
purpose,  should  not  be  deemed  a  consent  to  any  subsequent  assign- 
ment, letting  or  subletting,  or  use  for  such  other  purpose,  but  that 
for  every  such  subsequent  or  successive  letting,  subletting,  or  use 
for  such  other  purpose,  the  express  consent  in  writing  of  the  les- 
sor should  be  required,  and  that  in  case  of  such  assignment,  let- 
ting, subletting,  or  use  without  such  consent,  the  said  plaintiff, 
lessor,  Tnight,  after  reasonable  notice,  prevent  the  ingress  of  per- 
sons to  the  premises  claiming  under  such  assignment,  letting  or 
subletting,  or  making  such  use  of  the  premises,  and  might,  for  the 
purpose  of  such  prevention,  use,  without  liability,  all  necessary 
force. 

lY.  That  it  was  in  and  by  said  written  agreement  or  lease  far- 
ther understood  and  agreed  between  the  plaintiff  lessor  and  the 
said  defendant  Y.  Z.,  that  in  case  of  the  violation  of  the  cove- 
nants, agreements  and  conditions,  or  any  continued  violation  of 
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the  reasonable  rales  or  regulations  then  or  thereafter  to  be 
established,  or  either  of  them,  by  the  said  lessee,  after  notice  by 
the  said  lessor  to  desist  from  the  said  violation,  the  said  lease 
should  thenceforth  at  the  option  of  the  said  lessor  become  null 
and  void,  and  the  said  lessor  might  re-enter  without  notice  upon 
said  premises  and  rent  in  such  case  should  become  due  and  be 
apportioned  on  and  up  to  the  date  of  such  entry. 

Y.  That  thereafter  and  in  or  about  the  month  of  >  18    , 

the  said  defendant  Y.  Z.  did  sublet  the  premises  leased  by  the 
said  written  lease  with  the  consent  of  the  plaintiff  to  the  defend- 
ant W.  Z. 

YI.  That,  as  the  plaintiff  is  informed  and  verily  believes,  in 
the  month  of  >  18     ,  and  on  or  about  the  day  thereof, 

the  said  defendant  W.  Z.  made  a  sublease  of  said  premises  to  the 
defendant  S.  Z. 

YTI.  That  the  plaintiff  has  not  consented  to  such  sublease  by 
said  defendant  Y.  Z.  to  said  defendant  S.  Z.  either  in  writing  or 
otherwise.  That  the  plaintiff  has  given  notice  to  the  defendant 
W.  Z.  and  said  defendant  S.  Z.  that  the  said  sublease  from  W.  Z. 
to  said  S.  Z.  is  made  without  the  consent,  written  or  otherwise,  of 
the  plaintiff,  and  that  the  plaintiff  forbids  said  S.  Z.  from  enter- 
ing upon  the  premises  mentioned  and  described  in  said  lease,  and 
from  making  any  use  thereof. 

Ym.  That,  as  the  plaintiff"  is  informed  and  verily  believes,  the 
said  defendant  S.  Z.,  in  violation  of  the  rights  of  the  plaintiff, 
intends  to  enter  upon  said  premises  and  use  the  same. 

IX.  That  the  plaintiff  was  incorporated  mainly  for  the  pur- 
pose of  constructing  apartments  to  be  occupied  by  its  original 
projectors  and  stockholders.  That  the  greater  number  of  the 
apartments  in  the  building,  wherein  are  the  premises  before  men- 
tioned in  this  complaint,  are  no\^  occupied  by  said  original  pro- 
jectors and  stockholders  of  the  plaintiff  corporation,  and  it  is 
important  for  the  comfort  of  said  projectors  and  stockholders 
tliat  no  persons  should  be  admitted  to  the  occupation  of  said 
premises,  other  than  persons  who  are  thoroughly  acceptable  in 
every  respect  to  the  persons  already  owning  or  occupying  other 
apartments  in  the  building.  That  for  that  reason  the  agreements 
before  mentioned  in  the  said  agreement  of  lease,  requiring  the 
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consent  of  the  lessor  to  any  assignment  or  subletting  of  lease  or 
premises,  were  inserted  therein,  and  for  the  same  reason  the  same 
clause  is  inserted  in  all  leases,  which  are  made  by  the  plaintiff  for 
any  of  its  apartments  in  its  said  building.  That  the  defendant 
S.  Z.  is  a  person  who  is  objectionable  to  the  plaintifp,  and  to  some 
of  the  stockholders  of  the  plaintiff,  parties  who  own  and  occupy 
apartments  in  the  plaintiffs  said  building.  That  the  remedy  of 
the  plaintiff  in  damages  or  in  an  action  at  law  will  be  entirely 
inadequate  to  protect  the  rights  of  the  plaintiff  in  the  premises, 
and  of  its  stockholders,  and  that  an  injury  will  be  done  to  the 
plaintiff  and  its  stockholders  which  cannot  be  compensated  in 
money  if  the  defendant  S.  Z.  is  allowed  to  occupy  the  premises 
aforesaid. 

Wherefore,  the  plaintiff  demands  judgment  that  the  lease  or 
sublease  of  said  W.  Z.  to  the  defendant  S.  Z.  be  adjudged  void 
as  to  the  plaintiff,  that  the  defendant  W.  Z.  may  be  enjoined  and 
restrained  by  the  judgment  or  decree  of  this  court  from  making, 
executing  or  delivering  without  the  written  consent  of  the  plain- 
tiff any  lease,  sublease  or  assignment  of  lease  of  the  premises  in 
question,  in  writing  or  otherwise,  to  the  defendant  S.  Z.  or  any 
other  person,  and  that  the  defendant  S.  Z.  be  enjoined  and 
restrained  by  the  judgment  or  decree  of  this  court  from  entering 
upon,  or  using,  or  occupying  said  premises,  or  any  portion  thereof 
under  any  alleged  lease,  sublease  or  assignment  of  lease  made 
without  the  written  consent  of  the  plaintiff  from  the  defendant 
W.  Z.,  or  any  other  person,  and  that  pending  the  determination 
of  this  action  and  until  the  final  judgment  therein,  and  until  the 
furtlier  order  of  the  court,  the  said  defendants  W.  Z.  and  S.  Z. 
may  be  enjoined  and  restrained  by  the  order  of  this  court  as 
hereinbefore  last  specified,  and  that  the  plaintiff  may  have  such 
other  and  further  relief,  together  with  its  costs  and  disbursements 
of  this  action,  as  to  the  court  may  seem  just. 

428.    Complamt   by   Lessee   against   Lessor   for   Befasal   to    Give 

PossessiozL 

I.  [Allege  execution  of  lease  as  in  Form  427.] 

^,  \If  rent  is  payable  in  advance^     That  on  or  about  the 
day  of  >  18    ,  plaintiff  paid  [w,  tendered]  to  the 
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defendant  the  sum  of  .  dollars,  being  payment  in  advance  of 

the  rent  of  said  premises  for  the  month  of  >  18     ,  in  accord- 

ance with  the  terms  of  said  lease. 

III.  That  on  the  day  of  ?  18     ,  the  plaintiff,  as  les- 

see aforesaid,  demanded  of  defendant,  as  lessor  aforesaid,  posses- 
sion of  the  said  demised  premises,^  but  the  defendant  refused  to 
give  plaintiff  possession  thereof,  and  still  refuses,  and  plaintiff 
was  thereby  and  still  is  deprived  and  kept  out  of  the  possession 
of  said  premises. 

IT.  That,  as  defendant  well  knew,  plaintiff  was  at  the  time  of 
making  said  agreement  engaged  in  the  business  of  saddlery  and 
harness  making,  and  had  hired  the  said  store  for  the  purpose  of 
continuing  his  said  business  therein  after  the  said  day  of 

,  18  ,  the  said  store  being,  by  its  location  and  construc- 
tion, especially  adapted  to  the  prosecution  of  his  said  business ; 
that  the  value  of  the  ase  of  said  premises  to  the  plaintiff  was  the 
sum  of  at  least  dollars  per  m6ntli.^ 

V.  That  plaintiff  has  suffered  damage  dollars. 

Wherefore  [etc,,  demand  of  judg7nen€\, 

429.  AgainBt  Landlord,  for  Breach  of  Covenant  to  Keep  Premises  in 

Bepair,  with  Special  Damage.' 

I.  That  on  or  about  the  day  of  ,  18  ,  by  a  lease  in 
•writing,  then  made  between  the  plaintiff  and  the  defendant,  under 
their  hands  and  seals  \or^  under  the  hand  and  seal  of  the  defend- 
ant], the  defendant  leased  to  the  plaintiff  the  premises  known  as 
N^o.  street,  in  the  city  of  New  York,  for  [one]  year  from  that 
(late,  at  the  yearly  rent  of            dollars. 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 

*  It  is  not  necessary  to  aver  that  the  damage  the  value  of  plaintiff's  time 
clemand  was  made-on  the  land  or  at  the  in  seeking  carpenters  and  painters  to 
last  convenient  hour  of  the  day.  Car-  make  alterations  and  time  spent  in 
roll  r.  Peake,  1  Pet.  18.  searching  for  other   premises.     Cole- 

•  The  measure  of  damages  is  the  man  «.  King,  19  Weekl.  Dig.  (N.  Y.) 
value  of  the  use  of  the  premises  less   551. 

rent  due.  Adair  v.  Bagh  20  Iowa,  '  A  land  lord  is  not  bound  to  make 
288.  It  is  error  to  instruct  the  jury  repairs  in  absence  of  a  covenant  so 
that  they  may  consider  as  elements  of  to  do. 
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defendant,  of  which  the  following  is  a  copy  [oopt/  of  oavenani  to 
keep  in  repair]. 

III.  That  the  plaintiff  entered  into  possession  of  said  premises 
under  said  lease,  and  used  the  same  as  a  store  and  warehouse  for 
storing  and  selling  various  articles  of  dry  goods. 

IV.  That  the  defendant  has  failed  to  perform  said  covenant 
and  keep  the  premises  in  repair,  but  has  allowed  the  walls  and  roof  to 
become  and  remain  leaky,  by  means  wher(K>f  the  water  has 
entered  said  premises  and  utterly  ruined  a  portion  of  his  said 
goods,  and  seriously  injured  others,^  to  the  damage  of  the  plaintiff 

dollars. 

Whsbefobb  [eto.^  demand  of  judgment], 
480.  Against  Landlord  for  Breach  of  Gtovenant  for  Q>niet  PoMession, 

I.  That  on  or  about  the  day  of  ,  the  plaintiff 
and  the  defendant  entered  into  an  agreement,  under  their  hands 
and  seals  [or,  under  the  hand  and  seal  of  the  defendant],  whereby 
the  plaintiff  hired  and  the  defendant  leased  for  the  term  of 
years  from  said  date,  at  a  yearly  rent  of  dollars  \heTe 
hriefiy  designate  the  premises  as  in  preceding  forms  under  this 
title']. 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy :  [ccpy  of  covenant 
for  quiet  possession]. 

[(?r,  II.  That  the  defendant  in  said  lease  covenanted  with  the 
plaintiff  that  he  should  peaceably  and  quietly  occupy  and  enjoy 
the  premises  aforesaid  for  the  said  term  of  years.] 

III.  That  the  plaintiff  has  not  been  permitted  peaceably  to 
occupy  and  enjoy  the  possession  of  said  premises ;  but,  on  the 
contrary,  after  the  commencement  of  the  term,  and  on  or  about 
the  day  of  >  18  ,  one  M.  N.,  who  was,  at  the 
time  of  making  said  lease,  and  thereafter  until  the  last-mentioned 
day,  the  lawful  owner,*  under  title  paramount  to  the  title  of  the 

*  Defendant  on  application  would  be  *  The  breach  of  the  covenant  for  the 
awarded  a  bill  of  particulars  of  the  quiet  enjoy  men  t  is  an  actual  disturb- 
characterof  goods  and  items  of  injury,   ance  of  possession  by  reason  of  some 
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defendant  [ar^  lawf nlly  entitled  to  the  possession]  of  said  prem- 
ises, entered  upon  the  same  and  ejected  this  plaintiff  therefrom 
by  dne  process  of  law,  and  has  ever  since  kept  him  oat  of  posses- 
sion of  the  same  [or  designate  what  parf]^^  to  his  damage 
dollars. 

IV.  [Allege  special  damage,  if  any,  e.  g,,  as  follows ;]  That 
the  plaintiff,  confiding  in  the  covenant  of  the  defendant  afore- 
mentioned, had  purchased  a  number  of  farming  nteusils  and 
implements  of  husbandry  for  the  cultivation  of  said  premiBes, 
and  had  entered  upon  said  premises  and  commenced  to  raise  grain 
and  fruit  thereon,  when  he  was  so  ejected ;  and  that  by  reason  of 
the  defendant's  failure  to  fulfill  said  covenant,  said  farming  uten- 
sils and  implements  became  of  little  or  no  value  to  him,  and  he 
was  deprived  of  the  result  of  his  time  and  labor  in  cultivating 
said  premises,  and  necessarily  incurred  and  paid  expenses  and 
costs  amounting  to  the  sum  of  dollars  in  defending  against 

an  action  of  ejectment  brought  against  him  by  said  M.  N.  to 
recover  possession  thereof,  to  the  damage  of  the  plaintiff 
dollars. 

[Or,  IV.  That  the  plaintiff  was  thereby  prevented  from  con- 
tinuing his  business  of  (a  hatter)  at  the  place  aforesaid,  and  was 
compelled  to  expend  dollars  in  removing  therefrom,  and 

lost  the  custom  of  his  said  business  by  said  removal,  to  his  dam- 
age dollars.] 

Whebefobb  [etc.,  demand  of  jtidgm^nt']. 

adverse  and  superior  right  existing  at  v.  Hollenback,  7  Johns.  (N.  T.)  876. 
tbe  time  of  the  making  the  covenant;   For  other  averments  of  ouster,   see 
not  a  tortious  disturbance,  nor  a  law-  Forms  412  and  414. 
ful  disturbance  by  an  adverse  right       ^  In  an  action  for  breach  of  covenants 
subsequently    acquired.    Greenby  v,   of  warranty  and  quiet  enjoyment  in  a 
Wilcocks.  2  Johns.  (N.  Y.)  1;  Grannis  lease,  the  declaration  must  state  the 
V.  Clark,  8  Cow.  (N.  T.)  86;  see  cases   particulars  of  the  plaintifiTs  being  pre- 
cited.  2  Greenl.  on  Ev.  289/ §  248.    It   vented  from  taking  or  retaining  pos- 
must,  therefore,  be  averred  and  proved  session  of  the  premises;  that  is.  as  to 
tbat  such  ouster  was  by  a  person  who  the  person  or  persons  who  thus  pre- 
had  lawful  title  superior  to  that  held   vented  him;  and  by  what  right;  and 
by  the  defendant  at  the  time  of  mak-   show  a  title  at  or  before  the  date  of  the 
ing  the  covenant.    Chestnut  v.  Tyson,   lease  declared  on.    Grannis  v.  Clark, 
105  AU.  149;  16  So.  Rep.  728.    As  to  8  Cow.  (N.  T.)  86. 
entry  by  the  landlord,  see  Sedgwick 
66 
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481.  Against  Landlord,  for  Breach  of  Agreement  to  Ck>mplete  DemiBed 

Premises. 

[From  the  complaint  in  Tuller-y.  Davis,  4  Dner  (N.  Y.),  187.] 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
tlie  said  plaintiffs  entered  into  an  agreement,  in  writing,  with  the 
defendants,  bearing  date  on  that  day,  of  which  agreement  the  fol- 
lowing is  a  copy  :  [copy  of  an  agreement  to  complete  an  unfin- 
ished warehouse^  in  the  same  manner  as  an  adjoining  building ^ 
amd  to  Ut  it  to  the  plaintiffs  giving  possession  on  a  day  named], 

II.  That  after  the  making  of  this  agreement,  and  on  or  about 
the  day  of  j  IS  ,  the  defendants  delivered,  and  the 
plaintiffs  took  possession  of  the  first  floor  and  basement  of  said  build- 
ing, under  and  in  pursuance  of  said  agreement,  no  lease  or  other 
agreement  having  been  made  or  executed  between  the  parties,  and 
the  plaintiffs  took  possession  thereof  upon  the  faith  and  assurance 
of  the  defendants,  and  in  the  full  belief  that  the  said  premises 
were  finished  in  the  same  manner  as  the  store  then  occupied  by 
M.  N.,  in  the  same  street,  and  in  accordance  witli  the  terms  of 
said  agreement. 

III.  That  the  said  premises  were  not  finished  in  the  same  man- 
ner as  the  store  at  the  time  of  making  said  agreement,  occnpied 
by  M.  N.,  in  the  same  street,  bat,  on  the  contrary  thereof  [cUl^e 
particularly  the  nature  of  the  default^  as\  the  roof  of  the  build- 
ing, and  the  gutters,  watercourses  and  leaders  therefrom,  were 
constructed  and  finished  in  a  different  and  less  perfect  manner  than 
those  upon  that  store,  and  an  obstruction  was  placed  over  the  top 
of  the  leader  that  conducted  the  water  from  the  said  roof  of  the 
building,  which  obstructed  and  prevented  the  water  from  passing 
off  from  said  roof,  whereas  no  sucli  obstruction  was  placed  over 
the  top  of  the  leader,  or  gutter,  or  watercourse  from  the  roof  of 
the  store  then  occupied  by  said  M.  N.,  in  the  same  street. 

IV.  [Allege  any  special  damage  resulting^  as]  That,  in  conse- 
quence thereof,  the  water  falling  upon  the  root's  of  said  building 
mentioned  in  said  agreement,  was  obstructed  and  prevented  from 
passing  off  through  the  gutters,  watercourses  or  leader,  and  was 
forced  back  upon  and  ran  through  the  skylight  in  the  roof,  and 
down  into  the  said  first  floor  and  basement,  and  upon  the  goods 
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of  the  said  plaintiffs  kept  therein*  and  greatly  injured  the  same,  to 
the  damage  of  the  plaintiffs  dollars. 

Whebbfobe  [eto.^  demand  of  judgmenf], 

432.  The  Same — Allegations  of  Special  Damage  Besulting  from  Land- 
lord's Failure  to  Ck>mplete  Annex  to  HoteL 

[From  complaint  in  Hexter  v,  Knox,  63  N.  Y.  561.] 

That  defendant  did  not  in  or  about  September,  18  ,  repair 
and  paint  the  said  hotel  roof  so  as  to  be  water  tight,  but  neglected 
and  refused  so  to  do,  and  that  he,  his  workmen  and  servants,  with- 
out any  right,  permission  or  authority,  while  the  aforesaid  works 
were  in  progress,  placed  large  quantities  of  lumber  on  said  roof 
and  used  the  said  roof  as  a  place  for  the  performance  of  carpen- 
ter and  other  work,  for  which  acts  and  neglect  and  refusal  of 
defendant  and  from  the  removal  of  the  fence  or  balustrade 
hereinafter  mentioned  the  said  roof  was,  and  remained  until 
about  the  month  of  November  in  such  defective  and  imperfect 
repair  and  condition  that  the  rain  leaked  through  into  several  of 
the  halls  and  chambers  of  said  hotel  and  damaged  and  destroyed 
the  plastering  on  the  walls  and  ceilings  thereof  and  injured  and 
damaged  the  painting  on  the  woodwork  thereof,  and  rendered 
the  said  halls  and  chambers  untenantable  and  useless  to  plaintiff 
in  the  said  hotel  business  and  caused  him  great  expense,  labor 
and  inconvenience  by  the  damage  thereby  done  to  his  furniture 
and  in  removing  and  storing  the  same,  and  also  by  the  increased 
labor  rendered  necessary  to  keep  the  said  premises  clean  and  in 
proper  order  and  condition. 

That  in  or  about  the  month  of  October  18  ,  defendant,  with- 
out any  right  or  authority  so  to  do,  took  down,  removed  and  car- 
ried away  a  large,  high  and  substantial  balustrade  or  fence  erected 
and  standing  on  the  walls  of  the  old  Prescott  House  building 
fronting  Broadway  and  Spring  street,  above  the  roof  of  said  build- 
ing, and  in  so  doing  greatly  damaged  and  injured  the  said  roof, 
whereby  the  same,  which  was  and  is  used  as  a  place  for  drying 
linen,  clothes  and  other  articles,  became  and  still  remains  without 
proper  protection  against  the  wind,  and  many  of  the  clothes  and 
other  articles  have  been  in  consequence  thereof  and  still  are  liable 
to   be  blown  away   and   lost  to  plaintiff.     Also  that  from  the 
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neglect  and  delay  of  defendant  in  completing  the  parts  of  said 
new  building  demised  to  plaintiff,  he  was  kept  oat  of  possession 
thereof  for  about  live  months  after  said  September,  18     , 

and  thereby  suffered  great  loss  and  damage  in  his  said  business 
from  being  deprived  of  the  use  of  said  rooms  therein  for  the 
accommodation  of  guests  and  boarders. 

That  for  the  purpose  of  affording  communications  between 
the  premises  known  as  the  Prescott  House  and  the  new 
building  erected  by  the  defendant,  the  defendant  in  or 
about  the  month  of  September,  18  ,  caused  large  open- 
ings to  be  made  in  the  wall  dividing  the  said  buildings  on  each 
iive  upper  stories,  and  notwithstanding  frequent  notice  and 
remonstrance  by  plaintiff,  defendant  without  any  necessity  or 
excuse  left  and  continued  the  same  in  such  state  and  condition 
until  the  month  of  November,  18  ;  that  the  old  or  Prescott 
House  building,  which  was  then  occupied  by  plaintiff's  family  and 
his  guests  and  boarders  and  their  goods  and  property,  was  thereby 
open  to  theft  and  depredation,  and  the  rooms  occupied  by  them 
were  thereby  exposed  to  great  inconvenience  and  annoyance  by 
the  draft  and  strong  currents  of  wind  coming  through  said  open- 
ings so  that  many  of  the  said  rooms  were  thereby  rendered 
unhealthy  and  uninhabitable  and  remained  so  for  a  long  space  of 
time,  and  many  of  the  said  guests  and  borders  were  thereby  com- 
pelled to  and  did  quit  said  hotel,  whereby  the  said  rooms  were 
and  remained  vacant  and  plaintiff  was  deprived  of  large  gains 
and  profits,  which  he  otherwise  would  have  obtained  in  his  said 
business  and  was  also  put  to  considerable  trouble  and  expense  in 
protecting  the  property  of  himself  and  family  and  his  guests  and 
boai*ders  in  said  hotel. 

Tliat  by  reason  of  the  said  wrongful  acts,  omissions  and  defaults 
of  defendant,  plaintiff  has  been  compelled  to  and  has  laid  out, 
expended  and  incurred  the  sum  of  dollars  or  thereabouts 

in  the  performance  and  completion  of  the  work  so  covenanted  to 
be  perforiTied  by  defendant  in  repairing  and  making  good  the 
defects  and  imperfections  in  the  work  to  be  performed  by  him, 
and  on  or  about  the  several  matters  hereinbefore  set  forth,  by 
reason  of  the  loss  of  custom  in  his  said  business,  the  inconven- 
ience, trouble  and  labor  arising  from  the  facts  aforesaid,  plaintiff 
has  sustained  damage  to  a  further  amount  of  dollars. 


Bbbaoh  of  Contbaot  of  Employment.  446 


CHAPTER  XXIY. 

COMPLAINTS  IN  ACTIONS  FOR  BREACH  OF  CONTRACT  OF 

EMPLOYMENT.* 

PAOS. 

488.  By  an  employee,  wrongfully  discharged 446 

484.  Action  for  employer's  dismissal  of  agent  In  yiolation  of  contract  to 

pay  salary  and  commissions 447 

485.  Against  employee  for  leaving  service  before  expiration  of  contract 

period 448 

436.  Complaint  against  engineer  for  breach  of  contract  to  run  engine  and 

furnish  power,  and  damage  for  negligent  use 449 

487.  By  apprentice  against  master 452 

438.  By  the  master  against  the  lather  of  apprentice 453 

439.  For  breach  of  contract  to  manufacture  goods 4^8 

440.  For  goods  made  at  defendant's  request  and  not  accepted 454 

441.  The  same,  on  a  promise  to  manufacture 455 

442.  Against  agent  for  breach  of  instructions  in  selling  for  less  price 456 

448.  Against  stockbroker  for  failure  to  fill  plaintiff's  orders 456 

444.  Against  printer  for  not  fulfilling  agreement  to  print,  and  for  negli- 

gent injury  to  the  stereotype  plates 457 

445.  Against  a  builder  for  not  completing  his  work,  with  special  damage 

by  loss  of  rent 458 

446.  Against  the  same,  for  not  properly  finishing  a  building 459 

447.  By  sub-contractor,  for  damages  caused  by  principal's  failure  to  ful- 

fill his  agreement  to  complete  to  a  certain  point  at  a  specified  date.  460 

488.  By  an  Employee,  Wrongfully  Discharged.* 

[From  complaint  in  Linton  v.  The  Unexcelled  Fireworks  Co., 
134  N.  Y.  538.] 

I.  [Allege  defendant  %  corpordte  capacity  vn,  proper  case.'] 

IL  That  on  or  about  the  defendant  entered  into  an 

agreement  with  the  plaintiff  whereby  it  hired  the  plaintiff  to  work 

>  See  notes  of  recent  cases  in volying  under  the  broken  contract  for  **  con- 
questions  of  pleading  arising  in  this  structiye  services;"  such  a  doctrine 
species  of  actions,  at  end  of  Chapter  has  heen  repudiated  in  England, 
YII.  where  it  had  its  origin,  as  well  as  in 

'  The  action  Is  for  damages  for  the  this  country,  and  is  declared  in  How- 
discharge,  and  not  for  wages  unpaid,  am  v.  Daly,  supra,  to  be  "so  opposed 
Howard  «.  Daly,  61  N.  Y.  861;  19  to  principle,  so  clearly  hostile  to  the 
Am.  Rep.  285.  In  other  words,  the  the  great  mas»  of  authority,  tliat  it 
employee  is  not  entitled  to  recover,  cannot  be  accepted."    The  same  rule 
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for  it  [as  superintendent  of  its  factory]  for  the  term  of 
years  beginning  on  the  day  of  9  ^^    9  ^^^  agreed  to 

pay  liim   tl)erefor  the  sum   of  dollars  per  year  in  equal 

weekly  payments ;  and  the  plaintifE  agreed  with  defendant  so  to 
work  and  serve  for  the  said  time  and  for  the  said  compensation. 

III.  That  the  plaintiff  entered  upon  said  service  and  continued 
therein  until  on  or  about  the  day  of  >  1^     j  when 


has  been  applied  in  New  York,  in  bound  hj  the  contract  rate),  and  he 
ppjry  T.  American  Opera  Co.,  19  may  also  bring  a  separate  action,  or 
Abb.  N.  C.  269,  in  Ohio,  in  James  v.  join  in  the  same  action,  his  demand 
Allen  County,  44  Ohio  St.  226;  25  Am.  for  damages  for  the  wrongful  dis- 
L.  Reg.  521;  in  Maryland,  in  Olmstead  charge.  Olmstead  v.  Bach,  78  Md. 
r.  Bach,  78  Md.  132;  27  Atl.  Rep.  501.  123;  27  Atl.  Rep.  501;  Perry  v.  Dicker- 
The  result  of  the  weight  of  authori-  son,  85  N.  Y.  345;  8  Abb.  N.  C.  474. 
ties  upon  the  employee's  action  may  be  (4)  If,  after  services  have  been  ren- 
stated  thus:  dered,  same  of  tchich  hate  been  paid  for, 

(1)  If  before  services  have  been  ren-  and  others  remain  unpaid  for^  there  is 
dered  or  wages  earned  under  the  con-  also  a  wrongful  discharge,  the  remedy 
tract,  the  employer  discharges  or  re-  is  to  sue  on  the  contract  for  those  uu- 
fuses  to  receive  the  employee,  the  lat-  paid  for,  and  to  join  in  the  same  ac- 
ter  cannot  sue  for  wages,  but  his  rem-  tion,  or  bring  a  separate  action  for 
edy  is  only  for  damages  by  breach  of  the  demand  for  damages  for  wrongful 
the  contract.  Howard  t.  Daly,  61  N.  dismissal.  Perry  v,  Dickcrson,  85  N. 
Y.  862.  Y.  845. 

(2)  If  after  services  have  been  ren-  The  cause  of  action  for  wages  un- 
dered  and  paid  for,  the  employer  der  the  contract,  and  that  for  wrong- 
wrongfully  dismisses  the  employee  be-   f ul  dismissal  are  distinct.     Id. 

fore  any  further  services  have  been       Recovery  of  damages  for  wrongful 
rendered,  the  remedy  is  the  same,  only   dismissal  only  does  not  bar  a  subae 
an  action  for  damages.     Olmstead  ti.   quent    action    for   wages  previously 
Bach,   78  Md.  132;  27  Atl.  Rep.  501;   earned  under  the  ^contract  by  services 
Keedy  v.  Long,  71  Md.  892;  18  Atl.    actually  rendered.    Id. 
Rep.  704.  But  there  can  be  but  one  recovery 

(3)  If,  after  services  have  been  ren-  for  damages  for  a  wrongful  dismissal, 
dered  which  all  remain  unpaid  for,  the  and  all  the  damages  up  to  the  time  of 
employer  wrongfully  discharges  the  trial  may  be  included.  Olmstead  v. 
employee,  the  latter  may  either,  (a)  Bach,  78  Md.  132;  27  Atl.  Rep.  501; 
treat  the  contract  as  rescinded  and  sue  Parry  v.  American  Opera  Co.,  19  Abb. 
for  the  value  of  his  services,  which  N.  C.  (N.  Y.)  269;  Everaonc.  Powers^ 
would  not  then  be  controlled  by  the  89  N.  Y.  527. 

limit  of  rate  fixed  by  the  contract,  for  On  the  question  whether  future 
he  would  be  entitled  to  recover  a  damages  may  be  recovered  beyond  the 
quantum  meruit ;  or,  (6)  he  may  sue  on  time  of  trial,  the  cases  are  in  conflict, 
the  contract  for  wages  for  services  That  they  can  has  been  held  in  Massa- 
actually  rendered  (in  which  case  he  is  chusetts  (163  Mass.  95),  Vermont  (81, 
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defendant  broke  the  said  contract  and  [without  right  or  cause]  ^ 
discharged  the  plaintiff  from  its  said  employment,  by  reason  of 
which  plaintiff  has  6een  deprived  of  the  benefit  of  said  contract 
and  the  means  of  earning  his  living,'  to  his  damage  m  the  sum  of 
dollars. 

"Wherefore  [etc^  demand  of  judgment], 

4d4.  Action  for  Employer's  Dumissal  of  Agent  in  Violation  of  Con- 
tract to  Pay  Salary  and  Conunissionfl.' 

I.  That  on  or  about  the  day  of        j  18     ,  the  defendant 

entered  into  an  agreement  with  the  plaintiff,  by  which  it  was 
agreed,  among  other  things,  that  the  plaintiff  should  act  as  the 
agent  of  the  defendant,  subject  to  his  direction  and  control,  in 
aiTanging  agencies  and  in  the  sale  of  the  products  of  the  defend- 
ant in  certain  territory  within  the  United  States  for  the  period  of 
one  year  from  ,  18     . 


Vt.  582),  Maine  (67  Me.  64),  Pennsyl-  amount  stipulated  to  be  paid,  and  the 
▼ania  (68  Pa.  St.  168);  contra.  New  burden  is  on  the  defendant  to  show 
York  (10  Misc.  [N.  Y.]  672),  Alabama  that  plaintiff  did  obtain  or  might 
(24  Ala.  194),  Texas  (75  Tex.  196),  with  reasonable  diligence  hare  ob- 
Wiflconsin  (7  Wise.  355).  tained  other  employment  during  the 

>  It  is  not  necessary  or  material  to  term.  Costigan  v.  Mohawk  Co..  2 
aver  in  the  complaint,  or  prove  as  a  Den.  (N.  Y.)  609;  Howard  v.  Daly,  61 
part  of  plaintiflrs;w^*OTtf/a«t«  case,  that  n.  y.  862;  Wallace  v,  Devlin,  36* 
the  discharge  was  without  cause,  as  a  Hun  (N.  Y.),  275. 
dischjirge  before  the  determination  of  Nor  need  he  show  that  he  continued 
the  stipulated  period  is  prima  facie  a  to  be  ready  and  willing  to  perform 
violation  of  the  agreement  of  employ-  after  the  breach.  Bond  v.  Carpenter, 
ment.  Linton  «.  U.  F.  Co.,  124  N.  Y.  (R.  I.  1887)  8  N.  E.  Rep.  633.  He 
633.  If  the  agreement  provides  that  must  accept  other  employment  of  the 
the  employment  shall  continue  a  speci-  same  character,  even  thougli  offered 
lied  term,  "provided  plaintiff's  serv-  him  by  the  employer.  BigelowtJ.  Am., 
ices  should  be  satisfactory  to  defend-  etc.,  Mfg.  Co.,  39  Hun  (N.  Y).  599. 
ant,"  a  complaint  which  charges  a  ap^m  the  complaint  in  Bigelow  r. 
discharge  without  any  reasonable  Am.  Forcite  Powder  Mfg.  Co.,89Hun 
<-aufio  whatever  is  good  on  demurrer.  (N.  Y.),  599,  where  it  was  held  that 
Foley!?.  Mail,  eic,  Co.,  8  Misc.  (N.  Y.)  evidence  was  admissible  in  reduction 
^'-  of  damages  that  plaintiff  would  not 

•Plaintiff  need  not  allege  that  he  accept  employment  offered  him,  which 
hns  used  reasonable  diligence  to  obtain   he  was  bound  to  do,  although  such 
other  employment.    Merrill  v,  Blan-   employment  was  offered  by  the  de- 
chard,  7  App.  Div.  (N.  Y.)  167.  Prima  fendant. 
Jftcie  the  measure  of  damages  is  the 
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n.  That  the  defendant  agreed  to  pay  to  the  plaintiff  for  his 
said  services  the  sum  of  dollars  per  annum,  and  the  addi- 

tional sum  of  [ten]  per  cent  on  all  sales  over  and  above  the  sum 
of  dollars,  together  with  all  traveling  expenses. 

III.  That  the  said  plaintiff  entered  upon  the  performance  of 
his  said  contract  and  performed  the  same  fully  and  entirely  until 
the  day  of  ,  18     . 

IV.  That  on  or  about  the  said  day  of  »  18  ,  and 
while  the  plaintiff  was  engaged  in  carrying  out  his  said  contract  of 
employment,  the  defendant  [without  the  fault  of  the  plaintiff, 
wrongfully]  discharged  the  said  plaintiff  from  liis  said  employ, 
and  refused  to  permit  him  to  cany  out  said  agreement. 

V.  That  by  reason  of  the  conduct  of  the  said  defendant,  the 
plaintiff  has  and  will  suffer  damages,  to  wit,  in  the  sum  of  money 
that  he  would  and  could  have  made  in  percentages  of  sales  exceed- 
ing dollars,^  and  the  unpaid  salary  due  and  to  grow  due  under 
said  agreement,  and  his  disbursements  and  expenses,  amounting 
altogether  to  the  sum  of  dollars. 

Whebefobe  [etc.y  demand  of  JtidffmerW]. 

486.  Against  EmploTee  for  Leaving  Service  befiire  Bxpiratiozi  of 

Ck>ntract  Period. 

That  on  or  about  the  day  of  >  IS    ,  the  plaintiff 

hired  the  defendant  for  the  term  of  [one]  year  from  said  date,  at 
a  salary  of  dollars ;  and  the  defendant,  in  consideration  of 

said  salary  so  agreed  to  be  paid,  agreed  to  render  his  services  to 
the  plaintiff  in  his  business,  for  the  space  of  [one]  year,  and  did, 
on  said  ,  18     ,  enter  into  the  service  of  the  plaintiff  under 

said  agreement,  and  continued  in  the  employment  of  the  plaintiff 

*  In  Stem  v,  Rosenheim,  56  Md.  577;  and  that  what  he  might  have  sold  if 
8  Centr.  Rep.  881,  it  was  held^  under  a  he  had  been  aUowed  to  remain  for  six 
contract  for  employment  for  a  year  at  months  was  too  speculative  to  enter 
a  fixed  salary,  with  a  commission  on  into  the  calculation  of  damages  which 
all  goods  sold  over  a  certain  amount,  he  was  entitled  to  recover  on  being 
with  a  right  to  the  employer  to  dis-  discharged  before  the  six  months  ex- 
charge  the  employee  at  the  end  of  six  pired.  Compare,  however,  on  this 
months,  that  the  employee's  right  to  point,  Wakeman  «.  Wheeler,  etc., 
commissions  only  began  when  he  had  Mfg.  Co. ,  102  N.  Y.  205;  Reed  v.  Mc- 
sold  the  amount  of  goods  specified,  Connell,  17  K.  Y.  Weekl.  Dig.  575. 
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until  the        day  of        »  18     ,  when  the  defendant,  without  any 
just  cause,  quit  the  service  and  employment  of  the  plaintiff,^  and 
has  ever  since  neglected  and  refused  to  render  his  services  to  the 
plaintiff,  according  to  said  agreement,  to  his  damage 
dollars. 

Whebefobe  [etc.y  demand  of  jtuigment]. 

486.  Complaint   agaixuit  Bngineer  for  Breach  of  Ck>ntract  to  Bun 
Bngine  and  Fumi«h  Power,  and  Damages  for  Negligent  Use. 


JPzrst :  For  a  first  cause  of  action : 

I.  That  the  plaintiff  is  the  owner  of  certain  steam  boilers  and 
engine,  and  the  appliances  and  apparatus  connected  therewith, 
situated  and  used  by  him  upon  the  premises  known  as  No. 
street,  in  the  city  of  ;  and  also  owner  of  certain  shafts, 
belts  and  pipes,  and  the  appurtenances  thereto  belonging,  which 
connected  said  steam  boilers  and  engine  with  other  premises  upon 

street,  in  the  city  of  ,  tlirough  or  by  means  of 

which  the  plaintiff  has  furnished  ever  since  before  the  term  of 
his  employment  of  the  defendant,  as  hereinafter  stated,  and  does 
now  furnish  steam  power  for  running  machinery,  steam  heat  by 
radiation  through  pipes  and  live  steam  to  and  for  his  own  use  and 
benefit,  at  or  upon  premises  occupied  by  him,  and  also  to  and  for 
the  use  of  other  persons  and  firms  having  contracts  therefor  at 
certain  rates  of  compensation  paid  by  them  respectively  to  the 
plaintiff,  at  or  upon  neighboring  premises. 

II.  That  heretofore,  and  on  or  about  the  day  of  , 
18  ,  the  plaintiff  employed  and  authorized  the  defendant,  and 
the  defendant  agreed  and  undertook,  as  the  servant  and  agent  of 
the  plaintiff,  for  a  compensation  to  be  paid  to  the  defendant  by 
the  plaintiff,  to  take  the  entire  charge  of  and  keep  running  in 
first-class  running  order,  the  plaintiff's  steam  boilers  and  engine,  and 
the  appliances  and  apparatus  connected  therewith,  and  the  plain- 
tiff's shafts,  belts,  pipes  and  appurtenances  aforesaid,  and  to  furnish 
at  at  his  own  expense  the  fuel,  help,  oil  and  repairs  necessary  to 

>  Or,  where  the  defendant  refused  said  agreement,  to  the  plaintilf s  dam- 
to  commence  service  allege:  That  the  age  dollars. 
defendant  wholly  refused  to  perform 

67 
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keep  them  running  for  [ten]  hoars  each  working  day  [holidays 
and  four  other  days  excepted],  for  the  period  of  years  from 

the  day  of  9 1^    9  ^<^^  the  sole  use  and  benefit  of  the 

plaintiff  under  and  by  virtue  of  a  certain  agreement  in  writing, 
of  which  the  following  is  a  copy,  namely : 

[Sere  insert  copy.'] 

III.  That  the  defendant  thereupon  entered  upon  the  discharge 
of  his  duties  under  said  employment  and  agreement,  and  received 
the  charge  and  running  of  said  steam  engine  and  boilers,  shafts, 
belts,  pipes,  and  appurtenances  connected  therewith,  as  the  servant 
and  agent  of  the  plaintiff,  and  for  his  sole  use  and  benefit,  and 
continued  to  be  so  employed  by  the  plaintiff  until  on  or  about  the 

day  of  ,18 

IV.  That  on  or  about  the  '  day  of  ,  18  ,  the  terms  of 
said  agreement  were  modified  in  certain  particulars  by  a  further 
agreement,  in  writing,  between  the  plaintiff  and  the  defendant,  of 
which  the  following  is  a  copy,  namely : 

[Here  insert  copy.'] 

Y.  That,  as  the  plaintiff  is  informed  and  believes,  the  defend- 
ant, disregarding  and  in  violation  of  his  duty  as  the  servant  and 
agent  of  the  plaintiff,  under  and  by  virtue  of  said  employment  and 
agreements,  failed  to  exercise  all  his  skill,  ability  and  industry  in 
favor  of  the  plaintiff,  and  used  his  position  of  trust  in  having  the 
charge  and  running  of  the  plaintiff's  said  steam  engine,  and  the 
control  of  the  plaintiff's  said  steam  boilers,  shafts,  belts,  pipes  and 
appurtenances  connected  therewith,  to  his  own  advantage  and  to 
the  injury  of  the  plaintiff,  and  wrongfully  made  certain  agree- 
ments in  his  own  name  and  for  his  own  benefit,  without  tlie 
knowledge  or  approval  of  the  plaintiff,  with  certain  persons  and 
firms,  to  wit  [naming  them],  and  other  persons  and  firms  whose 
names  are  unknown  to  the  plaintiff ;  for  the  furnishing  to  them  or 
upon  their  premises  respectively,  steam  power,  steam  heat,  and 
live  steam,  through  or  by  means  of  said  steam  engine  and  boilers, 
and  the  shafts,  belts  and  pipes  and  appurtenances  in  connection 
therewith  ;  and,  in  fact,  so  wrongfully  used  said  steam  engine  and 
boilers,  and  the  shafts,  belts  and  pipes  and  appurtenances  in  con* 
nection  therewith,  for  his  own  use  and  benefit,  and  to  the  injury 
of  the  plaintiff,  from  about  the  time  of  his  employment  by  the 
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plaintiff,  as  aforesaid,  to  on  or  about  the  day  of         9  18    , 

and  diverted  the  steam  power,  steam  heat,  and  live  steam  pro- 
duced and  conveyed  thereby,  from  the  use  and  benefit  of  the  plain- 
tiff, to  his  own  use  and  benefit ;  and  furnished  steam  heat  to  said 
[namzTig  j[>er8ons],  at  the  premises  known  as  No.  street, 

and  steam  power,  steam  heat  and  live  steam  to  other  persons  and 
firms  at  neighboring  premises  [whose  names  and  places  where  the 
same  was  furnished  are  unknown  to  the  plaintiff,  but  which  he 
prays  leave  to  insert  in  this  complaint  when  ascertained]  ;  for  com- 
pensation which  was  paid  to  the  defendant  by  said  [naminff  the 
persons]^  and  which  was  received  and  appropriated  by  the  defend- 
ant to  his  own  use ;  and  that  the  defendant  thereby  wrongfully 
made  large  profits  and  received  large  sums  of  money,  and  appro- 
priated the  same  to  his  own  use,  and  prevented  the  plaintiff  from 
having  the  full  use  and  advantage  of  his  said  steam  engine  and  boil- 
ers, and  the  shafts,  belts,  pipes  and  appurtenances  in  connection 
therewith,  and  of  the  defendant's  services  in  the  management  and 
running  of  the  same. 

YI.  That  by  reason  of  the  premises  the  plaintiff  has  suffered 
damage  in  the  sum  of  dollars. 

Second:  For  a  second  cause  of  action  the  plaintiff,  repeating 
the  allegations  of  the  first  four  paragraphs  of  the  first  cause  of 
action  herein  as  a  part  of  this,  further  alleges,  on  information  and 
belief,  as  follows : 

That  the  defendant  failed  and  neglected  to  perform  the  said 
agreements  to  take  the  charge  of  and  keep  in  first-class  running 
order  the  said  steam  engine  and  boilers,  and  shafts,  belts,  pipes 
and  appurtenances,  and  to  keep  the  same  in  repair  to  keep  them 
running  ten  hours  each  working  day  [holidays  and  four  other  days 
excepted]  ;  that  on  the  contrary  the  defendant  has  not  kept  the 
same  in  first-class  running  order,  nor  made  reparation,  supply  of 
loss  and  restoration  after  dilapidation  of  said  property,  and  has 
allowed  it  to  be  in  such  condition  that  on  or  about  the  day 

of  )  18    ,  when  the  defendant  ceased  to  be  employed  by  the 

plaintiff  as  aforesaid,  the  said  engine  was  found  to  be  run  and 
strained  many  horse  power  beyond  its  nominal  horse  power,  and 
racked  nearly  to  pieces,  and  its  life  materially  shortened  thereby ; 
that  various  parts  of  the  said  steam  engine  and  boilers  and  of  the 
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appurtenances  thereto  belonging  were  broken  and  out  of  order 
and  lost  and  altogether  wanting  and  otherwise  injured ;  that  the 
cut-off  was  worn  out,  and  the  induction  valve  was  broken,  and 
the  piston  rings  were  without  springs,  and  the  valves  were  out  of 
place,  and  the  glass  water  gauges  were  broken  and  out  of  order ; 
and  the  safety  valves  were  loaded  beyond  their  capacity  and 
beyond  the  ball  weight,  and  that  the  said  pipes  were  out  of  order 
and  the  joints  thereof  were  improperly  cared  for  and  leaked,  and 
that  the  said  belts  were  damp  and  worn  in  parts  and  otherwise 
injured  and  unfit  for  use,  and  that  the  said  steam  engine  and 
boilers  and  shafts,  belts,  pipes  and  appurtenances  were  so  injured 
by  reason  of  the  defendant's  unskillf ulness  and  neglect  to  care  for, 
repair  and  run  the  same  pursuant  to  said  employment  and  agree- 
ment; that  the  plaintiffs  said  property  has  been  greatly  injured, 
and  the  plaintiff  has  been  put  to  expense  to  repair  and  preserve 
the  same  in  proper  running  order,  and  have  suffered  damage  in 
the  sum  of  dollars. 

Whkrkfork  [etc,j  demand  of  judgmenf]. 

487.  By  Apprentice  against  Kaster.^ 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant,  made  an  indenture  under  his  hand  and  seal  with 
the  plaintiff,  with  his  [father],  M,  N.,  a  copy  of  which  is  annexed 
and  made  a  part  of  this  complaint. 

II.  That  the  plaintiff  has  duly  performed  all  the  conditions 
thereof  on  his  part. 

III.  That  the  defendant  has  not  instructed  the  plaintiff  in 
the  business  of  ,  according  to  his  covenant ;  to  his  damage 

dollars. 

lY.  And  for  a  further  breach  tlie  plaintiff  alleges  that  the 
defendant  has  not  allowed  or  provided  for  the  plaintiff,  meat, 
drink,  washing,  lodging,  and  other  necessaries  according  to  his 
covenant ;  to  his  damage  doll&rs. 

Wherefore  [etc,y  demand  of  judgment']. 

>  That  this  action  will  lie,  even  with-   Miller,  1  Cranch  Cir.  Ct.  S. 
out  a  formal  indenture,  see  Adams  v. 
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488.  By  the  Master  against  the  Father  of  Apprentice. 


I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  M.  N. 
[the  apprentice]^  with  the  consent  of  the  defendant,  made  an  inden- 
ture under  ]iiB  hand  and  seal,  a  copy  of  which  is  annexed  as  a 
part  of  this  complaint,  and  marked  Exiiibit  A. 

II.  That  at  tlie  same  time  and  place,  the  defendant  made  an 
agreement,  under  his  hand  and  seal,  a  copy  of  which  is  also 
annexed  as  a  part  of  this  complaint,  and  marked  Exhibit  B. 

III.  That  the  plaintiff  duly  performed  all  the  conditions  of 
said  indenture  and  agreement  on  his  part.^ 

IV.  That  from  and  ever  since  the  day  of  j  18  , 
the  said  M.  N.  has  willfully  absented  himself  and  refused  to  serve 
the  plaintiff,^  to  tlie  damage  of  tlie  plaintiff            dollars. 

Whebefobk  [etCy  demand  ofjudgmenf]. 

480.  For  Breach  of  Ck>ntract  to  Manufacture  Goods.* 

I.  That  on  or  about  the  day  of  ,  18     ,  at  , 

the  defendant  promised  and  agreed  with  the  plaintiff  to  manu- 

*  It  has  been  held  that  the  usual  rules  are  common/'  etc.    The  breach 

covenants  in  an  apprentice's  indenture  alleged  was,  that  the  son,  after  having 

are   independent,    and    the    plaintiff  been  in  the  service  of  the  plaintiff, 

need  not  aver  performance  on  his  part,  under  the  contract,  about  three  years 

Phillips  V.  Clift,  4  Hurl.  &  Nor.  167;  and     a    half,  left    and    abandoned 

1  Saund.  235.  said  service,  and  has  not  returned,  and 

'  In  an  action  upon  a  contract  of  ap-  that  the  defendant  '*  has  not  used  any, 

prenticeship  between  father  and  mas-  or  his  best  endeavors  to  have  the  said 

ter,  containing  the  following  clause :  Henry  serve  the  said  plaintiff  as  such 

•*  We  the  undersigned  bind  ourselves,  apprentice,"  etc.,  "  but  the  defendant 

so  far  as  it  is  in  our  power,  to  see  the  has  neglected  and  refused  to  fulfill  said 

following  contract  fulfilled.  I,  John  G.  agreement."  etc.     i/<?W,  on  demurrer, 

Young,  on  my  part,  that  my  son  Henry  that  the  allegations  that  defendant  had 

shall  work  as  an  apprentice  to  Fred-  not  used  any  endeavors,  and  refused  to 

erick  Van  Dom,  five  years  from  the  do   anything,    sufficiently  showed  a 

first  day  of  November,  in  the  year  breach.   Van  Dorn  v.  Young,  18  Barb. 

1846;  that  the  said  Henry  shall  be  a  (N.  Y.)  286. 

good,  faithful,  and  obedient  appren-  '  The  distinction  between  a  contract 

tice.    That  he  shall  comply  with  the  for  sale  and  one  for  production  or 

rules    and  regulations  of   said    Van  manufacture  is  important  by  reason  of 

Dorn's  house  and  shop,  so  far  ns  such  the  fact  that  the  provision  of  the  Stat- 


I 
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facture  and  deliver  to  the  plaintiff  on  or  before  the  day  of 

,  18      [state  briefly  the  character  and  amount  qfgoods]^ 

for  which  the  plaintiff  agreed  to  pay  the  defendant  doUai-s. 

II.  That  the  plaintiff  duly  perfornied  all  the  conditions  of  said 
agreement  on  his  part,  and  at  all  times  before  and  on  said 

day  of  J  IS    J  WM  ready  and  willing  and  offered  to  defend- 

ant to  receive  and  pay  for  said  [goods'].   • 

III.  That  defendant  wholly  refused  and  neglected  to  deliver 
said  [goods]  or  any  part  thereof,  to  plaintiff's  damage        dollars. 

Wherefore  [etc.y  demand  of  judgment], 
440.  For  Qoods  Made  at  Defendant's  Bequest,  and  not  Accepted.* 

[Sustained  in  Lefler  -y.  Sherwood,  21  Hun  (N.  Y.),  573.] 

I.  That  during  the  month  of  9  I^  »  plaintiff  was  a 
[surgeon-dentist],  doing  business  in  the  city  of 

II.  That  during  said  month,  defendant  employed  plaintiff  to 
manufacture  for  him,  said  defendant,  [a  set  of  teeth],  and  agreed 
to  pay  plaintiff  therefor  the  sum  of  dollars  upon  the  com- 
pletion thereof. 

III.  That  pursuant  to  such  employment  and  agreement,  plain- 
tiff  did,  within  days  thereafter,  manufactui*e  for  defendant 

ute  of  Frauds  as  to  sales  does  uot  ap-  Warren  Chem.  Co.  'c.  Holbrook,  118 
ply  to  the  latter,  and  the  provision  as  N.  Y.  586,  593.  Different  views  pre- 
to  contracts  by  their  terms  not  to  be  vail  in  some  other  States.  See  Ticde- 
performed  within  one  year,  is  not  man  on  Sales,  §  58,  and  cases  cited, 
likely  to  apply  to  the  former.  If  the  Under  a  complaint  for  goods  sold, 
contract  of  a  portrait  painter  were  etc.,  a  recovery  for  work  and  laboi  in 
deemed  a  contract  of  sale  because  the  producing  them  cannot  be  had  against 
property  in  the  canvas  and  the  oils  objection  unless  it  is  a  case  for  amend- 
and  pigments  thereon  must  sooner  or  ment.  Schrimpton  &  Sons  9.  Dwor- 
later  pass  to  the  sitter,  the  statute  sky,  21  N.  Y.  Supp.  461;  2  Misc.  123; 
might  be  fatal  to  an  oral  contract  by  49  N.  Y.  State  Rep.  29. 
reason  of  the  amount  of  the  payment  For  forms  on  seller's  breach  of  con- 
agreed.  The  New  York  rule  is  to  in-  tract  of  sale,  see  pMt  under  title, 
quire  whether  the  claimant's  skill  was  Sales  of  Personal  Property. 
the  thing  bargained  for ;  if  so  the  al-  *  See  note  1  to  preceding  form,  on 
legation  should  be  of  services  and  ma-  distinction  between  a  contract  of  sale, 
terials  found  and  not  of  sale.  Passaic  and  a  contract  for  the  manufacture,  of 
Mfg.  Co.  9.  Hoffman,  8  Daly,  495 ;  goods. 
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[snch  set  of  teeth],  and  upon  the  completion  thereof  tendered  and 
offered  it  to  the  defendant  and  demanded  payment  therefor,  all 
of  which  defendant  declined  and  refused  [o7%  preferably^  but 
defendant  neglected  and  refused  to  accept  the  same,  or  to  pay 
therefor],  to  the  damage  of  the  plaintiff  in  the  sum  of 
dollars.* 

Wherefore  \etc,^  demand  of  judgm^nf], 

441.  The  Seune,  on  a  Promise  to  Manufacture.' 

I.  That  on,  etc,^  at,  etc,^  the  defendant,  in  consideration  that 
the  plaintiff  had  delivered  to  him  [fifteen  bags  of  wool],  of  the 
value  of  dollars,  to  be  manufactured  into  [satinets]  for  a 
reasonable  compensation,  to  be  paid  him  by  the  said  plaintiff,  the 
defendant  undertook  to  cause  the  said  wool  to  be  manufactured 
into  satinets,  and  deliver  the  same  to  the  said  plaintiff  early  in  the 
next  spring  thereafter,  or  as  soon  afterwards  as  the  same  could  be 
done  by  the  defendant  and  his  servants. 

II.  That  the  said  [wool]  was  so  manufactured  by  the  said  defend- 
ant, before  the  day  of  ,  18  ,  on  which  day  the  plain- 
tiff, at  ,  demanded  said  [satinets]  of  the  defendant,  and  then 
and  there  offered  to  pay  him  the  sum  of  dollars,  which 
was  a  reasonable  compensation  for  his  services  in  the  said 
manufacturing. 

III.  That  the  defendant  then,  and  ever  since,  refused  and  neg- 
lected to  deliver  the  same,  and  has  converted  them  to  his  own  use, 
to  the  damage  of  the  plaintiff  dollars. 

[(?r,  II.  That  the  defendant  did  not  manufacture  said  wool  into 
satinets,  although  a  reasonable  time  therefor  elapsed  before  tliis 
action,  to  the  damage  of  the  plaintiff  dollars.] 

[<?r,  III.  That  the  defendant  so  negligently  and  unskillfully 


'  Where  the  complaiDt  alleges  that  plaintiff   had   suffered   damage;    the 

defendant  employed  plaintiff  to  maDu-  complaint  was  held  good  as  for  the 

facture  certain  castings  at  an  agreed  measure  of  damages  at  the  contract 

price  per  pound;  that  plaintiff  did  so  price.     Mahoney    v,    Thompson,    24 

and  furnished  same;  that  defendant  Wkly.  Dig.  (N.  Y.)  204. 

neither  accepted  nor  paid  for  them;  ^  See  Enos  v,  Thomas,  4  How.  Pr. 

but  the  complaint  failed  to  allege  that  (N.  Y.)  48. 
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mannfactnred  said  wool  that  the  satinets  were  of  no  value,  to  the 
damage  of  the  plaintiff  dollars.]^ 

WnKREFORK  [etc.,  demand  of  j'tidgmenf]. 


442.  Against  Agent  for  Breach  of  InstructionB  in  fitolling  for  Less 

Price." 

[Form  as  suggested  in  Monks  v,  Bruce,  3  N.  Y.  Supp.  419.] 

I.  That  at  and  on  or  about  the  day  of  >  18  , 
plaintiff  delivered  to  the  defendant,  as  his  agent  to  make  sale 
thereof  [a  blooded  mare]  belonging  to  plaintiff,  to  be  by  defend- 
ant taken  to  ,  and  there  sold  for  a  sum  not  less  than  the 
sum  of  dollars,  and  if  not  so  sold  to  be  returned  to 
plaintiff. 

II.  That  the  defendant,  in  violation  of  his  said  instructions, 
wrongfully  sold  the  mare  for  a  sum  less  than  said  sum,  to  wit,  for 
[inserting  the  price  for  which  the  m^are  was  8old\  whereby  and 
by  reason  of  which  misconduct  on  the  part  of  the  defendant  the 
plaintiff  suffered  damage  to  the  amount  of  [stating  the  difference 
between  the  two  sums^. 

Wherefore  [etc.,  demand  of  judgment]. 

448.  Against  Stock  Broker  for  Failure  to  Fill  Plaintiff's  Orders. 

[Adapted  from  Ryder  v.  Sistare,  2  N.  Y.  Supp.  715.] 

I.  That  at  all  times  hereinafter  mentioned  defendants  were 
co-partT)er8  doing  business  as  stock  brokers. 

II.  That  on  or  about  the  day  of  ,  18  ,  plaintiff 
entered  into  an  agreement  with  defendants  by  which  defendants 
promised,  in  consideration  of  specified  commissions,  to  be  paid  to 
them  by  plaintiff,  to  buy  and  sell  for  the  account  of  the  plaintiff, 


*  For  notes  of  cases  on  measure  of  for  breach  of  instructions.  The  sale 
damages,  see  post  under  chapter  on  made  by  the  agent  effectually  trans- 
Sales  of  Personal  Property.  ferred  the  title  to  the  purchaser,  and 

^  An  agent  authorized  to  sell  at  a  the  piincipal's  remedy  for  the  wit>ng 
specified  price,  as  in  this  case,  is  not  is  breach  of  duty  on  the  part  of  the 
liable  in  trover  for  selling  at  a  price  agent.  Laverty  v.  Snethen,  68  N.  Y. 
below  instructions,  the  remedy  being  522. 


Bbbaoh  of  Contract  of  Employment.  457 

upon  his  order  and  direction  so  to  do,  any  of  the  stocks  which  are 
bought  and  sold  on  the  New  York  Stock  Exchange,  upon  plain- 
tiffs accompanying  his  order  with  an  amount  aggregating  [ten] 
per  cent  of  the  par  value  of  the  securities  ordered  to  be  bought. 

III.  That  on  the  day  of  ,  18  ,  plaintiff  gave  to 
said  defendants  his  order  to  buy  [one  hundred]  shares  of  the 
stock  of  the  Company,  which  stock  was  at  that  time  bought 
and  sold  on  said  exchange,  and  plaintiff  accompanied  said  order 
with  the  sum  of  [one  thousand]  dollars,  which  was  [ten]  per  cent 
of  the  par  value  of  said  stock. 

IV.  That  said  order  could  have  been  executed  by  said  defend- 
ants upon  said  day  by  the  exercise  of  reasonable  diligence,  and  said 
stock  could  have  been  bought  for  plaintiff  at  a  price  not  exceed- 
ing dollars  per  share,  but  the  defendants  failed  and  neg- 
lected so  to  do. 

V.  [^Show  special  damage  reauUingy  as ;]  That  thereafter  and 
on  or  about  the  day  of  >  18  j  plaintiff  purchased  said 
shares  of  stock  and  was  compelled  to  pay  therefor  the  sum  of 

dollars  per  share,  which  was  the  lowest  price  at  which  said 
stock  could  then  be  bought. 

YI.  By  reason  of  the  premises  plaintiff  has  been  damaged 
dollars. 

Whebefobe  [etCj  demand  of  Judgment]. 

444.  Agaiimt  Printer  for  not  Fulfilling  Agreement  to  Print,  and  for 

Negligent  I^juxy  to  the  Stereotype  Plates.* 

First,  For  a  first  cause  of  action  : 

I.  That  on  or  about  the        day  of  j  18     ,  the  plaintiff 

made  a  contract  with  the  defendant,  whereby  the  defendant 
agreed  to  furnish  paper  for,  and  to  print  and  bind  for  the  plain- 
tiff, within  [thirty]  days,  [two]  thousand  copies  of  a  book  of 
memoirs,  for  the  price,  and  at  the  rate  of  dollars  for  each 

thousand  copies,  payable  at  [three]  months  from  the  completion 
of  the  work. 

*  Tbis  is,  in  substaDce,  the  complaint  modified  to  meet  the  objection  r.ii  ^c-l 
Id  BatJger  t.  Benedict  (1  Hilt.  [N.  Y.]  in  that  case,  to  its  stating  bolh  as  i:lo 
414;  affirmii!';  4  Abb.  Pr.  [N.  Y.]176),    cause  of  action. 

58 


458  Abbott's  Fobms  op  Pleading. 

II.  That  in  accordance  with,  and  for  the  purpose  of  fulfilling 
the  contract,  the  defendant  received  into  his  possession,  from  the 
plaintiff,  the  stereotype  plates  of  the  book  of  the  value  of 
dollars. 

III.  That  after  so  receiving  them  he  neglected  to  fulfill  the 
contract,  and  afterwards  refused  to  fulfill  it,  unless  the  plaintiff 
would  advance  thereon  about  dollars. 

IV.  Tliat  accordingly  the  plaintiff  did,  about   the         day  of 

,  18     ,  advance  thereon  to  the  defendant  dollars, 

but  after  receiving  the  money  defendant  refused  to  fulfill,  or  to 
return  the  plates  or  the  moneys  thus  advanced,  to  the  plaintiff's 
damage  dollars. 

Second,  For  a  second  cause  of  action  the  plaintiff  alleges : 

V.  That,  by  the  gross  carelessness  and  negligence  of  the 
defendant  and  his  servants,  the  stereotype  plates  delivered  to 
defendant,  as  hereinbefore  alleged,  were  destroyed,  so  that  they 
were  entirely  lost  to  the  plaintiff,  and  by  reason  of  which  he  was 
put  to  a  great  additional  expense  in  printing  the  two  thousand 
copies  agreed  on,  viz.,  dollars,  and  was  also  subjected  to 
other  expense  and  damage  by  reason  of  the  delay  in  the  publica- 
tion, in  consequence  of  which  the  sale  of  the  book  was  greatly 
injured,  to  his  damage                dollars. 

Wherefore  [etc.,  demand  of  jvdgmenf], 

446.  Against  a  Builder,  for  Not  Ck>mpleting  his  Work ;  with  Special 

Damage  by  Loss  of  Bent. 

I.  That  on  or  about  the  day  of  ,  18    ,  at  , 

the  plaintiff  and  the  defendant  entered  into  an  agreement,  under 
their  hands  and  seals,  of  which  a  copy  is  annexed  as  a  part  of  this 
complaint  [or  state  its  legal  effect,  e,  g.,  thus,  whereby  the  defend- 
ant agreed  to  erect,  in  a  substantial  manner,  a  two-story  frame 
house  in  the  village  of  ,  county  of  ,  and  to  have  the  said 
house  completed  and  ready  for  occupancy  on  or  before  the  day 
of  J  18     ,  for  which  this  plaintiff  agreed  to  pay  him 

dollars,  payable  as  follows  :  When  the  foundations  should  be  laid, 
the  sum  of  dollars ;  when  the  first  story  should  be  up  and 

the  second  tier  of  beams  laid,  dollars ;  when  the  second 
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story  should  be  up  and  the  third  tier  of  beams  laid,  dollars  ; 

and  when  the  roof  should  be  on,  dollars ;  and  when  the 

house  should  be  entirely  completed,  the  balance  of  dollars]. 

II.  That  the  plaintiff  duly  performed  all  the  conditions  thereof 
on  his  part. 

III.  That  the  defendant  entered  upon  the  performance  of  the 
work  under  said  contract,  and  laid  the  foundations  of  the  said 
house,  and  commenced  the  erection  of  the  first  story  thereof ; 
but  has  neglected  to  finish  the  said  building  pursuant  to  said  con- 
tract, and  lias  left  tlie  same  with  the  foundations  laid,  and  the 
walls  of  the  first  story  partly  up,  and  that  although  the  time  for 
the  completion  of  said  building  expired  l)efore  tliis  action,  he  has 
neglected  and  refuses  to  complete  the  same,  except  as  aforesaid.' 

IV.  That  the  plaintiff,  on  or  about  the  day  of  ?  18     , 
at             ,  made  an  agreement  witli  one  M.  N.,  whereby  he  agreed 
to  let,  and  said  M.  N.  agreed  to  hire,  tlie  said  building  for  one 
year  from  the            day  of              ,  at  the  yearly  rent  of 
dollars,  of  which  the  defendant  had  due  notice. 

V.  That  by  reason  of  tlie  defendant's  failure  to  complete  the 
contract  aforesaid  upon  his  part,  the  plaintiff  has  been  unable  to 
complete  said  house  so  as  to  give  said  M.  N.  occupancy  thereof, 
and  has  been  thereby  deprived  of  the  profits  of  said  lease,  and  has 
been  otherwise  greatly  injured,  to  his  damage  dollars.' 

"Wherefore  [etc,  demand  of  judgmenf], 

446.  Against  the  Seune  for  not  Properly  Finishing  a  Building. 

I.  That  on  or  about  the  day  of        ,  18     ,  at  ,  this 

plaintiff  and  the  defendant  entered  into  an  agreement,  in  writing, 
under  their  hands  and  seals,  of  which  a  copy  is  annexed,  as  a  part 
of  this  complaint. 

'  In  an  action  for  breach  of  a  con-  particular  the  contract  was  broken  or 

tract  to  build  according  to  a  plan  and  departed  from.    So  held^  in  an  action 

specifications,    an  averment    merely  against  the  builder's  surety.     Cooney 

negativing  the    performance   in    the  v.  Winants,  19  Wend.  (N.  Y.)  504. 

words  of  the  contract  is  insufficient.  *  For  the  measure  of  damages  inci- 

Enough  of  the  plans  and  specifications  dent  to  such  a  breach  of  contract,  see 

should  be  stated  to  show,  in  connec-  Kidd  v.  McCormick,  88  N.  Y.  391;  11 

tlon  with  proper  averments,  in  what  N.  E.  Rep.  488. 
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II.  That  the  plaintiff  duly  fulfilled  all  the  conditions  thereof  on 
his  part. 

III.  That  the  defendant  did  not  fulfill  said  contract  on  his  part, 
but,  on  the  contrary,  erected  said  building  in  so  unskillful  and  neg- 
ligent a  manner  [and  of  such  unsuitable  materials],  that,  shortly 
after  its  completion,  the  foundation  settled,  the  walls  cracked,  the 
roof  and  walls  became  leaky,  whereby  a  considerable  portion  of  ^ 
the  plastering  fell,  and  the  house  otherwise  became,  and  is,  entirely 
untenantable  and  useless,  through  the  negligent  and  unskillful 
manner  of  its  erection,  to  the  damage  of  the  plaintiff         dollars. 

Wherefore,  [etc.j  demamd  of  jvdgment'], 

44rt.  By  Sub-contractor,  for  Damages  Caused  by  Principal's  Failure  to 
Fulfill  bis  Agreement  to  Complete,  to  a  Certain  Point,  at  a  Specified 
Date.i 

I.  \^  After  alleging  the  terms  of  a  contract  wJiereby  plaintiff 
agreed  to  huild  two  abutments  of  a  hridge,'] 

II.  That  according  to  the  terms  of  the  contract  the  defendant 
was  to  prepare  the  foundations  of  the  work  ready  to  receive  the 
masonry  to  be  furnished  and  constructed  by  the  plaintiff  by  tiie 

day  of  9  I^     9  l)^t  that,  although  the  plaintiff  was 

ready  with  his  tools,  machinery,  hands,  material,  barges,  and  other 
things  necessary  for  the  construction  of  the  piers  at  the  time  fixed 
in  the  contract,  yet  the  defendant  wholly  neglected  and  refused 
to  prepare  the  foundations,  as  it  had  agreed  to  do,  until  the  lapse 
of  [15]  months  after  the  time  it  had  fixed  ;  that  by  reason  of  the 
failure  of  tlie  defendant  to  perform  its  part  of  the  contract  in  tlie 
preparation  of  the  foundations  the  plaintiff  was  greatly  injured 
and  damaged  in  this :  (1)  That  he  was  compelled  to  pay  out  and 
expend,  and  did  pay  out  and  expend,  in  extra  handling  of  stone, 
made  necessary  by  the  delay  in  the  preparation  of  the  founda- 
tions, the  sum  of  dollars ;  that  by  reason  of  this  delay  he  was 
compelled  to  imload  his  material  from  tlie  barges  onto  the  river 

*  From  Louisville,  etc.,  R.  Co,  v,  loss  to  the  plaintiff  occasioned  by  the 
Hollerback,  (Ind.  1886)  5  Northeast,  defendant's  suspending  or  unreason- 
Rep.  28,  where  a  judgment  for  plain-  ably  delaying  the  prosecution  of  the 
tiff  was  affirmed,  and  plaintiff's  meas-  work  without  the  consent  of  tbe 
nrc  of  damage  held  to  be  any  direct  contractor. 
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bank,  and  then  reload  onto  the  barges,  and  reload  on  the  railroad 
cars,  to  his  great  damage.  (2)  That  he  was  further  greatly  injured 
and  damaged  bj  the  delay  of  the  defendant  in  this  loss  of  time  of 
plaintiff  and  of  non-user  of  ropes,  blocks,  derricks  and  other  tools 
and  machinery,  loss  and  destruction  of  material,  and  wear  and  toar 
and  injury  to  ropes,  blocks,  derricks,  and  other  tools  and  machin- 
ery, by  reason  of  exposure  and  the  delay  in  the  use  of  material 
which  he  had  furnished  and  paid  for,  being  interest  on 
dollars  for  [15]  months — in  all  the  sum  of  dollars. 

III.  That  by  the  terms  of  the  contract  the  defendant  agreed  to 
furnish  to  the  plaintiff  all  the  cars  pecessary  for  the  fast  comple- 
tion of  the  work,  upon  application  of  plaintiff,  so  that  plaintiff 
fihoald  not  be  hindered  in  the  work  for  want  of  cars ;  that  after 
the  foundations  were  completed,  and  the  plaintiff  began  the  con- 
struction of  the  piers,  he  repeatedly  made  application  to  the 
defendant  for  cars  for  the  transportation  of  stone  to  the  bridge 
site,  and  defendant  failed,  neglected  and  refused  to  furnish  plain- 
tiff cars,  by  which  he  was  greatly  delayed  in  the  work ;  that  is  to 
say  for  [100]  days,  to  his  damage  dollars. 

Wherefore  [eto.j  demand  ofjvdgmen£\. 
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CHAPTER  XXV. 

COMPLAINTS  IN  ACTIONS  ON  CONTRACTS  OF  INDEMNITYJ 

PA0B. 

448.  Surety  against  principal,  on  a  promise  to  indemnify  him  against 

damages  as  surety 40d 

449.  Sub-tenant  against  his  immediate  lessor  on  express  agreement 463 

450.  The  same,  on  an  implied  contract 4M 

451.  By  retiring  partner,  on  the  remaining  partners'  promise  to  indem- 

nify him  against  damage 465 

452.  The  same,  against  sureties  on  partner's  bond  to  indemnify  against 

liability 466 

458.  Upon  defendant's  promise  to  indemnify  plaintiff,  if  he  would  defend 
an  action  brought  against  him  for  money  which  the  defendant 
claimed 468 

446.  Smrety  against  Principal  on  a  Promiae  to  TndeTnnifjy  him  ftgaiTiit 

Damages  as  Surety.' 

I.  That  on  or  abont  the  day  of  ?  IS  ,  the  defend- 
ant, in  consideration  that  the  plaintifE  would  become  surety  for 
him  by  executing  a  bond  [or  specify  what  other  obligation]^  of 
wliich  a  copy  is  annexed  as  a  part  of  this  complaint,  the  defend- 
ant promised  and  agreed  with  the  plaintiff  that  he  would  indem- 
nify him  and  save  him  harmless  from  and  against  all  damages, 
costs  and  charges  which  he  might  sustain  by  reason  of  his  becom- 
ing surety  as  aforesaid. 

II.  That  the  plaintiff,  confiding  in  such  promise  of  the  defend- 
ant, duly  executed  and  delivered  such  bond  [or  other  obligation]. 


'  Under  express  agreements  other  to  aver  actual  damage.    Kohlcr  r.  Mat- 

than  by  bond ;  for  complaints  in  ac-  lage,  72  N.  Y.  259;  McGee  v.  Boen,  4 

tions  on  bonds  of  indemnity  see  chap-  Abb.  Pr.  (N.  T.)  8;  Bank  v.  Bigler,  88 

ter  XrV  on  Actions  on  Bonds.    For  N.  Y.  61. 

complaints  on  implied  agreements  to  For  allegations  in  an  action  by  a 

indemnify,    see  Chapter   II.    Money  servant,  on  his  employer's  promise  to 

Paid.  indemnify  him,  see  Allaire  v.  Ouland, 

^  Id  an  action  upon  an  ordinary  con-  2  Johns.  (N.  Y.)  52. 

tract  of  indemnity  against  damage,  the  For  allegations  of  a  complaint  in  an 

complaint  must  show  actual  damage,  action  by  the  assignor  of  a  contract. 

Where  the  plaintiff  was  compelled  to  upon  the  assignee's  promise  to  indeoi- 

pay  by  suit,  this  should  be  stated,  nam-  nify  him  against  any  breach  of  it,  see 

ing  the  court.    On  an  agreement  to  Holmes  9.  Weed,   19  Barb.  (N.    T.) 

save  from  liability,  it  is  not  necessary  128. 
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III.  That  the  defendant  did  not  indemnify  the  plaintiff  nor  save 
him  harmless  from  snch  damages,  costs  and  charges ;  bnt,  on  the 
contrary,  the  plaintiff,  under  a  judgment,  on  or  about  the 
day  of  j^^    J  <^uly  given  against  him  by  the  Court, 

in  the  county  of  ,  in  an  action  brought  against  him  upon 

said  bond  by  M.  IN*,  therein  named  as  obligee  was  compelled  to 
pay,  and  on  or  about  the  day  of  did  pay  dollars 

in  satisfaction  and  discharge  of  said  judgment,  and  plaintiff 
incurred  also  necessary  costs  and  expenses^  in  said  action  and  on 
account  of  said  bond  to  the  amount  of  dollars,  which  plain- 

tiff paid.* 

lY.  That  the  defendant  had  notice  of  the  premises,  but  has 
not  repaid  any  part  thereof  to  the  plaintiff. 

Wherefore  {etc,y  demand  of  judgment]. 
449.  Sub-tenant  against  hU  Immediate  Leseor,  on  Ezprees  Agreement. 

I.  That,  at  the  times  hereinafter  mentioned,  the  defendant  held 
certain  premises  {very  briefly  designating  them]  for  the  term  of 

years  from  ,  as  tenant  thereof  to  one  M.  N.,  at 

a  yearly  rent  of  dollars,  payable  [quarterly]  on  the  [state 

days  of  payment]. 

II.  That  on  or  about  the  day  of  ,  18  ,  in  con- 
sideration that  the  plaintiff  then  became  the  tenant  to  the  defend- 
ant of  said  premises  [ory  of  ,  which  premises  were  a  por- 
tion of  the  above-described  premises],  at  a  yearly  rent  of 

'An  averment  that  plaintiff  neces-   jurisdiction,  is  not  enough.    The  court 
sarily  incurred  expenses,  is  equivalent  must  be  named.    Patton  v.  Foote,  1 
to  an  averment  that  he  incurred  neces-   Wend.  (N.  Y.)  207. 
sary  expenses.     Glover  v.  Tuck,  1  Hill       As  to  the  right  to  recover  costs  paid 
(N.  Y.),  (W.  by  the  surety,  see  Chit.  Jr.  Cont.  (5th 

'On  a  covenant  to  save  harmless  Am.  ed.)  504;  Davenport  v.  Ferris,  6 
and  indemnify  against  claims,  costs,  Johns.  (N.  Y.)131;  Bell «.  Morrison,  1 
damages,  etc.,  it  is  not  enough,  as  Pet. 850;  Hamilton!'.  Schofield,  17 Eng. 
against  a  motion  to  make  complaint  Com.  L.  457;  Jones  v,  Brooke,  4 
more  definite  and  certain,  to  allege  Taunt.  464;  Stracyt?.  Bank  of  England, 
that  plaintiff  was  forced  to  pay,  but  19  Eng.  Com.  L.  888;  Hubbly  v. 
the  declaration  must  show  how  and  in  Brown,  16  Johns.  (N.  Y.)  70;  Fulton 
what  manner.  Packard  v.  Hill,  7  Cow.  Bank  v.  Stafford.  2  Wend.  (N.  Y.)  484; 
(N.  Y.)  484.  Saying  that  he  was  com-  Everingham  v,  Langton,  2  McConi, 
pelled  to  pay  by  a  court  of  competent   159;  Steinhart  v.  Doellner,  84  N.  Y. 
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dollars,  payable  to  him  by  the  plaintiff,  the  defendant  *  gave  to 
the  plaintiff  a  written  agreement  to  indemnify  him,  of  which  the 
following  is  a  copy  [or  state  its  substance,  e,  g,^  thus,  and  thereby 
promised  that  he  would,  during  the  continuance  of  the  tenancy 
of  the  plaintiff,  indemnify  him  and  save  him  harmless  from  and 
against  the  payment  of  the  rent  payable  to  M.  N.  as  aforesaid, 
and  from  and  against  all  costs,  damages  or  expenses  to  which  he 
might  be  put  by  reason  of  any  default  in  the  payment  thereof]. 

III.  That  the  defendant  failed  and  neglected  to  pay  the  sum  of 

dollars  as  the  [quarter's]  rent  which  became  due  from 
him  to  said  M.  N.  as  aforesaid  on  the        day  of  ,  18     . 

IV.  That  by  reason  thereof  said  M.  N.,  on  or  about  the 

day  of  ,  18     ,  in  the  Court  of  ,  commenced  pro- 

ceedings to  recover  possession  of  said  premises,  which  were  then 
occupied  by  the  plaintiff,  for  the  non-payment  of  said  rent,  and 
thereby  the  plaintiff  was  obliged  to  pay,  and  on  or  about  the 
day  of  >  IS    J  did  pay  to  said  M.  N.,  to  the  use  of  the 

defendant,  the  sum  of  dollars,  the  amount  of  said  rent, 

together  with  dollars,  the  costs  and  charges  of  said  proceed- 

ings, to  the  damage  of  the  plaintiff  dollars.^ 

Whebbfobe  [etc.,  demand  of  jvdgmenf], 

460.  The  Seune,  on  an  Implied  Contract.* 

[As  in  previous  form  to*,  continuing]  promised  the  plaintiff 
during  the  continuance  of  the  plaintiff's  tenancy  to  indemnify 
and  save  him  harmless  from  and  against  the  payment  of  the  said 
rent  payable  by  the  defendant  to  the  said  A.  B.,  and  from  and 
against  any  action,  costs,  charges,  or  expenses  by  reason  of  the 

Super.  Ct.  218;  Ins.  Co.  «.  Watson,  5^  precedent.    Briant ».  Pitcher,  16  C.  B. 

N.  y.  890;  ReiUy  r.  Moffat,  20  N.  Y.  854. 

Wkly.  Dig.  890.  *  Where  the  underlease  to  the  plain- 

*  Tbe  plaintiff  may  sue  to  recover  tiff  is  by  deed,  the  remedy  is  on  the 

the  rent  paid,  as  for  money  paid  to  the  express  covenant  for  quiet  enjoyment, 

use  of  the  defendant.    Where  dam-  or  that  implied  by  the  word  "  demise," 

ages  beyond  that  are   sought,  they  as  there  is  no  other  implied  contract  of 

must  be  specially  stated.  indemnity.     Schlencker  v.  Moxey,  8 

The  payment  of  the  plaintiff's  rent  B.  &  C.  789. 
to  the  defendant  is  not  a  condition 
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non-payment  thereof;  and  the  plaintiff  became  tenant  to  the 
defendant  of  the  said  premises  npon  the  terms  aforesaid. 

[Ill  and  IV  a%  in  precedmg  formJ] 


451.    By  Betiring  Partner,  on  the  BemainiTig  Partners'  Promise  to 

Indemnifjr  him  against  Damage. 

I.  That  the  plaintiff  and  the  defendants,  having  theretofore 
been  partners  in  trade  at  ,  nnder  the  firm  of  B.  &  Z.,  on  or 
abont  the  day  of  j  18  ,  dissolved  said  partnership, 
aid  mutually  agreed  that  the  plaintiff  should  retire  from  said 
firm  and  that  the  defendants  [should  take  and  keep  all  the  part- 
nership property,  pay  all  debts  of  the  firm,  and  indemnify  the 
plaintiff  against  all  claims  that  might  be  made  upon  him  on 
account  of  any  indebtedness  of  the  said  firm,  and  all  costs  and 
charges  thence  arising,  or^  othervyiae^  according  to  terms  of 
Offreement^. 

II.  That  the  plaintiff  duly  performed  all  the  conditions  thereof 
on  his  part. 

III.  That  the  defendants  have  not  paid  all  said  debts  nor 
indemnified  the  plaintiff  therefrom  ;  but,  on  the  contrary,  on  or 
about  the  day  of  >  IS  >  o^©  M.  N.  recovered  judg- 
ment,* which  was  duly  given  in  the  Court  against  the 
plaintiff  and  defendants,  upon  a  debt  due  from  the  said  firm  to 
the  said  M.  N.,  of  which  debt  and  action  the  defendants  had 
notice  but  failed  to  pay,^  and  on  or  about  tlie  day  of  , 
18  ,  the  plaintiff  necessarily  paid  dollars  in  satisfaction  of 
the  same. 


^  In  an  action  founded  on  a  recovery  of  a  debt,  on  account  of  which  suit  is 

by  a  third  person  against  the  plaintiff,  brought,  need  not  be  averred,  espe- 

it  is  unnecessary  to  aver  how  the  third  cially  if  it  is  averred  that  the  books 

person  commenced  the  suit ;  only  the  and  papers  of  the  firm  were  transferred 

fact  of  a  judgment  having  been  duly  to  the  defendant.    It  is  a  general  ruh; 

given  is  necessary.    Allaire  v.  Ouland,  in  pleading,   that  where  the  matter 

2  Johns.  (N.  Y.)  52.  does    not    lie   more  properly  in  the 

'  Where,  after  dissolution,  one  part-  knowledge  of  the  plaintiff  than  of  the 

ner  sues  the  other  for  breaking  his  defendant,  notice  need  not  be  averred. 

covenant  to  indemnify  him    against  Clough  v.  Hoffman,  6  Wend.  (N.  Y.) 

the  firm  debts,  and  to  pay  them,  notice  499. 

59 
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[IV.  And  for  a  further  breach  the  plaintifiE  alleges,  etc.,  setting 
forth  any  other  liabilities.'] 

V.  That  the  defendants  have  not  paid  the  same  to  the  plaintiff^ 
to  plaintiff's  damage  dollars. 

Wherefore  [eto,,  dernand  of  judgmenf]. 

452.  The  Same,  against  Sureties  on  Partner's  Bond  to  Indemnify- 

against  Liability.  > 

I.  Tliat  on  or  about  the  day  of  j  IS  ,  the  plaintiff 
and  one  M.  K.,  theretofore  co-partners  in  business  as  plumbers^ 
in  the  city  of  ,  under  the  firm  name  of  K.  &  B.,  dissolved 
their  connection  as  such  co-partners,  and  thereupon  entered  into 
an  agreement  in  writing  of  said  date,  duly  executed  and  signed 
by  them  respectively  and  delivered,  whereby  it  was,  among  other 
things,  mutually  agreed  that  plaintiff  should  retire  from  said 
co-partnership  and  the  said  K.  should  retain  and  keep  to  his  sole 
and  separate  use  all  and  singular  the  partnership  property  of 
every  name  and  character,  whether  in  action  or  possession,  and 
wheresoever  situated  ;  and,  in  consideration  thereof,  he,  said  K.^ 
should  pay  and  discharge  the  debts  so  due  by  the  said  firm  to  tlie 
extent  of  dollars  from  his  own  individual  resources,  and  to 
the  like  extent  hold  the  plaintiff  harmless  and  indemnified  of  and 
from  and  by  reason  of  any  claims  or  liabilities  due  by  the  said 
firm  \or,  instead  of  stating  the  substance,  say,  which  agreement 
contained  covenants  on  the  part  of  the  said  K.,  of  which  the  fol- 
lowing is  a  copy  :  copy  of  covenant]. 

II.  That  the  defendants,  in  consideration  of  said  agreement 
between  said  K.  and  the  plaintiff,  and  of  one  dollar  to  each  of 
them  then  paid  by  the  plaintiff,  entered  into  an  agreement,  duly 
executed  by  them  respectively,  and  delivered  the  same  to  the 
plaintiff  [a  copy  whereof  is  annexed  as  a  part  of  this  complaint]^ 
whereby  they  severally  undertook  and  bound  themselves  to  the 

*  This  is,  in  substance,   the   com-  liability,  and  was  broken  by  a  failure 

plaint  which   was  sustained  on   de-  to  pay  the  debt  alleged  without  show- 

murrer  in  McGee  v,  Roen,  4  Abb.  Pr.  ing  resultant  damage  to  plaintiff. 

(N.   T.)  8,  on  the  ground  that  the  See  notes  to  preceding  forms  under 

agreement  set  forth  was  to  save  from  this  title. 
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plaintiff  for  the  faithful  performance  bj  the  said  K.  of  his  afore- 
said covenants. 

III.  That  said  K.,  under  his  said  agreement  with  the  plaintiff, 
retained  and  kept  to  his  sole  and  separate  use  all  the  partnership 
property  of  the  firm,  but  has  not,  pursuant  thereto,  paid  and  dis- 
charged the  debts  due  bj  said  firm  to  the  extent  aforesaid,  and 
has  failed  to  hold  this  plaintiff  harmless  and  indemnified  to  the 
like  extent  of  and  from  and  by  reason  of  any  claim  or  liabilities 
due  by  the  said  firm. 

IV.  That  at  the  time  of  the  dissolution  of  the  partnership,  and 
agreement  aforesaid,  the  said  firm  were  indebted  to  the  firm  of  L. 
&  Co.  of  ,  for  merchandise  sold  and  delivered,  in  the  sum 
of  dollars,  which  was  then  due  and  payable,^  which  indebt- 
edness was  included  among  such  debts,  to  be  paid  by  the  said  K., 
under  his  agreement  aforesaid  with  the  plaintiff ;  but  the  said  K., 
although  requested,  did  not  pay  L.  &  Co.  their  said  demand,  or 
any  part  thereof. 

Y.  That  on  or  about  the  day  of  last,  an  action  was 

duly  commenced  by  the  plaintiff,  in  the  Court  of  ,  to  recover 
upon  and  by  virtue  of  the  aforesaid  agreement,  from  the  said  K. 
the  said  amount  with  interest,  then  due  by  the  said  M.  K.  and  M. 
6.  to  the  said  firm  of  of  L.  &  Co.,  amounting  to  dollars, 

and  interest  thereon  ;  and  such  proceedings  were  thereupon  had, 
that  on  the        day   of  ,  judgment  was  recovered  in 

such  action  [which  was  duly  given]  in  favor  of  the  plaintiff 
a^nst  the  said  K.,  for  the  sum  of  dollars,  including  costs ; 

upon  which  judgment  execution  was  at  once  duly  issued  against 
the  said  K.,  and  is  returned  wholly  unsatisfied. 

YI.  That  prior  to  the  commencement  of  said  action,  the  plain- 
tiff caused  notice  in  writing  to  be  served  on  the  defendants 
respectively,  as  sureties  aforesaid,  of  his  intention  to  commence 
such  action  to  compel  the  payment  of  the  indebtedness  aforesaid 
to  said  L.  &  Co.,  by  said  K.,  or  for  him. 

^  In  assigning  breaches  of  a  cove-  paid,  thereby  producing  great  prolix- 
nan  t  to  pay  certain  accounts,  which  ity.     Jones  ad$,  Hurbaugh,  6  N.  Y. 
the  plaintiff  had  paid,  etc.,  it  is  not  Leg.  Obs.  19. 
necessary   to  set  out  the  accounts  so  ^ 
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YII.  That  the  plaintiff  has  necessarily  paid  or  expended,  in 
consequence  of  the  neglect  and  refusal  of  said  K.  to  comply  with 
his  agreement  aforesaid  with  the  plaintiff,  at  different  times  since 
the  said  day  of  ^  18  ,  in  addition  to  the  costs  of  said  action 
included  in  said  judgment,  for  legal  costs,  counsel  fees,  disburse- 
ments, and  for  other  reasonable  expenses,  divers  sums  of  money, 
amounting  in  tlie  aggregate  to  dollars,  which  remain  due 

and  unpaid  to  the  plaintiff  by  the  said  K.,  who,  although  [on  or 
about  the  day  of  ,  18    ,]  requested,  refuses  to  make 

payment  thereof  to  the  plaintiff. 

VIII.  That  the  defendants  [although,  on  the  day  of  , 

18  ,  requested,]  have  not  paid  to  the  plaintiff  the  amount  of  said 
judgment,  or  the  legal  costs,  counsel  fees,  disbursements,  and 
expenses  aforesaid. 

Wherefore  [etc.^  demand  of  judgnierU'], 

468.  Upon  Defendant's  Promise  to  Indemnify  Plaintiff  if  he  would 
Defend  an  Action  brought  against  him  for  Money  which  the  Defend- 
ant Claimed. 

I.  That  on  or  about  the  day  of  »  18  ,  plaintiff 
received  the  sum  of  dollars,  as  proceeds  of  the  sale  of  a 
certain  [horse]  left  with  plaintiff  for  such  purpose  by  one  M.  N. 

II.  That  afterwards,  on  or  about  the  day  of  , 
18  ,  the  defendant  made  claim  to  plaintiff  that  he  was  the  owner 
of  said  horse  at  said  time  of  sale,  and  by  reason  thereof  was  enti- 
tled to  said  sum  of  dollars,  and  thereupon  plaintiff,  at  the 
request  of  the  defendant,  delivered  to  him  the  said  sum  of  money, 
the  plaintiff  not  knowing  to  whom  the  same  rightfully  belonged. 

III.  That  thereafter  the  said  M.  N.  demanded  said  sum  of 
plaintiff  and  threatened  to  commence  an  action  at  law  against 
him  for  the  recovery  thereof. 

IV.  That  afterwards,  and  on  or  about  the  day  of  , 
18  ,  the  plaintiff,  at  the  request  of  the  defendant,  agreed  with 
the  defendant  that  he,  plaintiff,  would  defend  any  action  which 
the  said  M.  N.  should  prosecute  against  him  for  the  said  money  ; 
and  the  defendant,  in  consideration  of  the  premises  and  of  such 
agreement,  promised  the  plaintiff  to  save  him  harnciless  from  the 
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oonseqnencee  of  the  said  action,  and  from  all  loss  or  damage 
therein  and  by  reason  of  the  premises. 

V.  That  the  said  M.  N.  afterwards,  on  [etc.'jj  commenced  an 
action  against  the  plaintiff  in  the  Court  of  of 

county,  for  the  recovery  of  the  said  sum  of  money,  of  which  the  . 
defendant  then  had  notice. 

VI.  That  the  plaintiff,  with  the  privity  of  the  defendant,  and 
to  the  best  of  his  ability,  defended  the  said  action ;  but  that  there- 
after, and  on  or  about  the  day  of  ,  18  ,  a  judg- 
ment was  duly  given  in  said  court  against  the  plaintiff  in  said 
action,  in  the  amount  of  dollars ;  and  afterwards,  an  exe- 
cution was  duly  issued  upon  the  said  judgment,  and  the  plaintiff,, 
to  prevent  his  property  from  being  taken  on  said  execution,  waa 
forced  to  pay,  and  on  or  about  the  day  of  «  18  , 
did  pay  the  said  sum  of  dollars,  and  also  the  sum  of 
dollars  for  poundage  and  officer's  fees,  and  other  expenses  upon 
the  said  writ 

YII.  That  by  reason  aforesaid  plaintiff  has  been  damaged 
dollars. 

Whbbbfobe  [eto.y  demand  of  jtidffmenf]. 
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CHAPTER  XXVI. 

COMPLAINTS  IN  ACTIONS  ON  PROMISE  TO  MARRY.' 

PAOR. 

454.  For  refusal 470 

455.  Marriage  with  another 473 

Promise  of  Marriage. 

464.  For  BefosaL 

I.  That  on  or  about  the        day  of  ,  18    ,  at  , 

plaintiff,  at  the  request  of  the  defendant,  promised  to  marry  him, 
and  defendant  then  and  there  promised  to  marry  plaintiff,  on  the 
day  of  5  18    ,  [or,  at  a  time  thereafter  to  be  mutually 

agreed  upon  and  within  a  reasonable  time  f  or^  otherwise^  accord- 
ing to  the  y^acf], 

*  Specific  performance  wiU  not  lie  the  defendant  pleaded  Infancy,  it  is 
upon  such  a  contract.  Cheney  v.  Ar-  not  error  for  the  court  to  permit  an 
nold,  15  N.  Y.  1)45.  Although  actions  amended  petition  to  be  filed  stating 
for  breach  of  promise  are  brought  al-  other  promises,  and  a  ratification  of  the 
most  exclusively  by  women,  the  action  first  promise  after  the  defendant  came 
lies  in  behalf  of  a  man.  Harrison  v.  of  age.  Schreckengast  v.  Ealey,  16 
Cage.  1  Ld.  Raym  886.  The  cause  of  Neb.  510;  20  N.  W.  Rep.  858. 
action  ou  the  promise  does  not  survive  *  This  is  commonly  the  tenor  of  the 
the  promisor's  death.  Wade  v.  Kalb-  promise;  for  a  promise  to  marry  with- 
fleisch,  58  N.  Y.  282.  Though  one  of  out  specification  of  time,  gives  the 
the  parties  be  an  infant,  the  contract  party  a  reasonable  time.  If,  however, 
is  binding  on  the  other  (Willard  v.  the  defendant's  promise  were  in  fact 
Stone,  7  Cow.  [N.Y.I  22);  and  it  is  not  to  marry  on  a  set  day,  it  should  be  so 
necessary  to  allege  the  age  of  the  averred.  So,  also,  if  it  were  to  marry 
plaintiff , in  a  suit  for  breach  of  promise  on  request.  In  the  latter  case  a  re- 
to  marry.  Glasscock  v.  Shell,  57  Tex.  quest  must  be  averred  and  proved; 
215.  But  the  action  cannot  be  main-  unless  the  defendant  has,  by  his  own 
tained  against  an  infant  (Bedell  v.  act,  incapacitated  himself  from  marry- 
Powell,  18  Barb.  [N.Y.]  188);  and  this  ing,  in  which  case  it  is  unnecessary, 
is  so  although  the  plaintiff  may,  by  Short  v.  Stone,  8  Q.  B.  358;  50  Eng. 
reason  of  the  promise  to  marry,  have  Com.  L.  R.  356;  Caines  v.  Smith,  15 
been  induced  to  allow  him  to  have  con-  Mees.  &  W.  189;  Harrison  v.  Cage,  1 
nection  with  her.  Leichtweiss  «.  Ld.  Raym.  386;  Millward  t?.  LatUe- 
Treskow,  21  Hun  (N.  Y.),  487.  But  wood,  1  Eng.  L.  &  Eq.  R.  408;  and 
where  the  promise  is  alleged  to  have  compare  Lovelock  tj.  Franklyn,  8  Q. 
been  made  at  a  certain  date,  to  which   B.  371;  60  Eng.  Com.  L.  R.  371.    So 
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II.  That  the  plaintiff,  confiding  in  defendant's  said  promise, 
has  always  since  remained,  and  now  is  ready  and  willing  to  marry 
the  defendant.* 

III.  That  defendant  failed  and  refused  to  marry  plaintiff  on 
said  day  of  ,  18  ,  although  plaintiff  was  ready  and 
willing  and  offered  to  marry  defendant. 

[Or^  if  7io  date  of  inarriage  was  fixed ;] 

III.  That  defendant  has  failed  and  refused  to  agree  upon  any 
date  for  such  marriage,  although  more  than  a  reasonable  time 
has 'heretofore  elapsed.^ 

^ '  \Jf  special  damages  are  claimed^  allege  thein^  as:     That 
by  means  of  such  promises  so  procured  from  plaintiff,  and  made 
to  her  by  defendant,  has  been  enabled  to  and  has  seduced  and 
debauched  plaintiff;]*  that  plaintiff  has  been  damaged 
dollars. 

Wherefore  \etc,^  demand  of  judgment]. 

if  the  promise  was  to  marry  on  a  cer-  sity  of  averring  request  is  dispensed 
tain  day  named,  the  complaint  need  with.  1  Pars,  on  Contr.  544;  Turner 
not  Hver  a  request  for  performance,  v.  Baskin,  2  W.  Law.  M.  98;  Haymond 
Haymond  «.  Saucer,  84  Ind.  6;  Gra-  «.  Saucer,  84  Ind.  6.  An  allegation  ol 
ham  r.  3Iartin,  64  id.  557.  And  after  fraud  and  intent  to  deceive  and  injure 
the  defendant  has  renounced  his  the  plaintiff,  may  be  struck  out  on 
promise  to  marry  the  plaintiff,  she  is  motion.  Leopold  v.  Poppenheimer,  8 
not  obliged  to  request  him  to  fulfill  it  Code  R.  39. 

before  bringing  suit,  although  the  '  Damages  may  be  recovered  in  these 
time  fixed  for  performance  has  not  actions,  not  only  for  pecuniary  loss, 
passed.  Kurtz  v.  I^rank,  76  Ind.  594;  but  also  for  suffering  and  injury  to 
40  Am.  Rep.  275;  Burtis  v,  Thompson,  condition  and  prospects.  Thorn  v. 
42  N.  Y.  246;  Frost «.  Knight,  Law  R.  Knapp.  42  N.  Y.  474;  1  Pirs.  on  Contr. 
(7 Ex.)  111.  543,    and    cases   cited;    Id.    note    1. 

The  complaint  must  aver  plaintiff's  Where,  in  an  action  by  a  female  for  a 
reciprocal  promise.  Roper  v.  Clay,  breach  of  promise  to  marry,  it  is  al- 
18  Mo.  383;  Buzzard  t.  Knapp,  12  leged  that  the  defendant's  promise  to 
How.  Pr.  (N.  Y.)  504.  And  her  readi-  marry  the  plaintiff  was  made  with  a 
ness  and  willingness  to  fulfill  the  view  to  seduce  her  and  then  abandon 
promise.  Graham  t.  Martin,  64  her,  and  that  the  defendant,  by  means 
Ind.  567.  of  the  promise,  has  seduced  the  plain- 

'  This  is  a  material  and  necessary  tiff,  the  seduction  should  be  regarded 
averment.  Hook  v.  George,  108  Mass.  as  an  aggravation  of  the  breach  of 
824;  Graham  v,  Martin,  64  Ind.  567.       promise,  authorizing  the  jury  to  give 

*  Except  in  the  case  of  defendant's  an  increased  verdict.  Wells  v.  Pad- 
promifle  to  marry  on  requeit,  the  neces-  gett,  8  Barb.  (N.  Y.)  328;  Kurtz  «. 
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456.  Karriage  with  Another. 

[I  and  II  as  in  preceding  form^ 

III.  That  the  defendant  afterwards  married  a  certain  other  per- 
son,^ to  wit,  one  M.  N.,  contrary  to  his  said  promise  to  the 
plaintiff. 

[Or,  III.  That,  at  the  time  of  making  said  promise,  the  defend- 
ant represented  to  the  plaintiff  that  he  was  unmarried,  whereas,  in 
fact,  he  was  then  married  to  another  person,  of  which  fact  the 
plaintiff  had  no  notice.*] 

IV.  That  plaintiff  has  suffered  damage  dollars. 
Wherefore  \etc,^  demand  of  jvdg^nenf], 

Frank,  76  Ind.  694;  Giese  v.  Schultz,  '  An     averment    of    marriage    to 

53  Wise.  468;  Eniffen  «.  McOonnell,  80  another  dispenses  with  the  allegation 

N.  T.  285.  of  a  request   to  marry,  though  the 

Evidence  of  impaired  health  of  the  promise  is  so  laid;  and  it  is  not  neces- 

plaintiff  is  inadmissible,  unless  that  sary  to  aver  that  the  other  perscn  is 

be  alleged  in  the  complaint  as  special  still  living.    Short  «.  Stone,  8  Q.  B. 

damage  resulting  from   the    breach.  858;  4  £ng.  Com.  L.  R  856;  Gaines  «. 

Bedell  v.  Powell,  13  Barb.  (N.  Y.)  188.  Smith,  15  M.  &  W.  189. 

Loss  of  time  and  expenses  incurred  *  It  is  not  necessary  to  allege  that  the 

in    preparation     for     marriage     are  defendant  knew  his  representations  to 

grounds  of  damage,  directly  incidental  be  false.    Blattmacher  «.  Saal,  29  Barb, 

to  the  breach  of  promise,  but  not  of  (N.  Y.)  22;  7  Abb.   Pr.  (N.  Y.)  409; 

special  damage.    Smith  «.  Sherman,  4  Leopold  «.   Poppenheimer,  1   N.  Y. 

Gush.  (Mass.)  408.  Code  Rep.  89. 
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refused  to  accept 481 

466.  Against  buyer,  for  refusing  to  receive  and  pay  for  goods,  no  , 

time  of  delivery  being  specified  in  the  agreement 484 

467.  Against  buyer  —  allegation  of  plaintiff's  performance  under  an 

agreement  to  deliver  to  buyer,  at  any  time  during  specified 
period,  at  the  option  of  the  buyer 485 

468.  Against  buyer  —  allegation  of  special  damage  —  payment  of 

freight  charge 486 

469.  Against  buyer  —  allegation  of  anticipatory  refusal  to  perform,        ^ 

excusing  plaintiff's  offer  of  performance 486 

470.  Against  seller  of  "  privilege"  or  "  option " 487 

471.  Against  buyer,  under  broker's  contract,  buyer  to  furnish  cable 

credit 487 

472.  Against  buyer,  for  not  delivering  note  for  goods  bought 488 

478.  For  deficiency  after  resale  at  auction 489 

474.  For  breach  of  contract  to  redeliver  goods,  or  to  pay  for  them 

in  a  reasonable  time 490 

456.  Against  Seller,  for  not  Delivering. 

I.  That  on  or  about  the  day  of  ,  18    ,  at  •  , 

the  plaintiff  and  the  defendant  entered  into  an  agreement  [in 
writing,  which  was  sabecribed  by  the  defendant,  or^  by  the  agent 

60 
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of  the  defendant  duly  authorized  thereto]*  whereby  it  was  mntu- 
ally  agreed  between  them^  that  the  defendant  should  sell  and 
deliver  to  the  plaintiff  at  ,  and  on  or  before  the  day 

of  J  IS     J  [or^  o^  demand,  or,  within  a  reasonable  time,  or 

otherwise,  according  to  the  agreement]  five  hundred  barrels  of 
flour,  and  that  the  plaintiff  should  accept  the  same  from  the 
defendant  and  pay  therefor  the  sum  of  dollars  upon  delivery 

thereof. 

[  Where  neither  time  nor  plaice  of  delivery  were  fixed:'] 

II.  That  more  than  a  reasonable  time  for  the  delivery  of  said 
flour  has  elapsed,  and  that  the  plaintiff  has  always  been  ready  and 
willing,  and  on  or  about  the  day  of  ,  18     ,  at  , 

duly  offered  to  receive  and  pay  for  said  flour  in  manner  aforesaid.^ 

[  Where  hoth  time  and  place  werefiAced:] 

*  It  18  not  necessary  to  allege  facts  reasonable  time  at  the  customer's 
showing  that  the  Statute  of  Frauds  place.  Dunn  c.  McLintock,  64  Mo. 
was  complied  with;  for  the  purposes  of  App.  198.  The  plaintiff  must  aver  an 
the  complaint  those  facts  will  be  pre-  offer  or  tender  of  performance  on  the 
8un>ed.  Maraton  «.  Swett,  66  N.  Y.  part  of  the  plaintiff.  Lester  «.  Jewett, 
i506;  Abb.  Brief  on  PI.  §  167,  and  cases  11  K  Y.  453;  Abb.  Brief  on  PL  §  188, 
cited.  and  cases  cited.      And  a  complaint 

*  If  the  complaint  does  not  show  a  averring  that  the  plaintiff  was  readj 
consideration  passing  to  defendant  at  to  receive  and  pay  for  the  goods,  and 
the  time  of  the  making  of  the  agree-  requested  the  defendants  to  deliver,  is 
ment,  it  must  allege  the  reciprocal  not  sufficient  without  an  averment  of 
promise  of  plaintiff  to  purchase  and  an  offer  to  pay  on  delivery.  Smith  «. 
pay  for,  otherwise  the  agreement  wUl  Wright,  1  Abb.  Pr.  (N.  Y.)  S48.  But 
be  void  for  want  of  mutuality.  Hapa-  where  the  delivery  is  to  be  at  a  par- 
lovitz  f.  Am.  Tobacco  Co.,  73  Hun  (N.  ticular  place,  it  is  sufflcient  to  aver  a 
Y.),  87.  readiness  at  the  place  to  receive  and 

The  complaint  need  not  set  out  the  pay.    Vail  «.  Rice,  6  N.  Y.  (1  Seld.) 

offer  and  acceptance  from  which  it  is  155;  Clark  c.  Dales,  90  Barb.  (N.  Y.) 

claimed  the  agreement  sprung,  but  the  42 ;  and  see  Dunham  «.  Pettee,  8  N. 

pleader  may  allege  the  legal  effect  of  Y.  (4  Seld.)  608. 

the  transaction  as  he  sees  it,  t.  €.,  that  Where  goods  were  to  be  delivered  on 

on  such  a  day  the  parties  mutuaUy  request,  at  a  certain  price,  a  decla- 

agreed,  etc.    As  an  instance  of  the  peril  ration  averring  readiness   to    receive 

of  setting  forth  the  evidence  of  the  and  to  pay  according  to  the  terms  of 

agreement,  see  Moulton  o    Kershaw,  the  sale,   and  that  the  defendant  had 

(Wise.  1884)  18  N.  W.  Rep.  172.  notice  of  such  readiness,  but  refused  to 

*  Where  neither  time  nor  place  of  deliver,  was  held  sufficient,  without 
delivery  is  fixed,  the  law  will  infer  any  averment  of  request.  Rawson  «. 
that  delivery  is  to  be  made  within  a  Johnson,  1  East,  208;  1  Chit.  PL  327. 
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II.  That  the  plaintiff  was  ready  and  willing,  at  the  time  and 
place  appointed  to  receive  said  flonr,  and  to  pay  for  the  same, 
according  to  the  said  agreement ;  and  otlierwise  has  duly  per- 
formed all  the  conditions  thereof  on  his  part.* 

[  Where  the  particular  tiine  of  delivery  toas  not  appointed ;] 

II.  That  more  than  a  reasonable  time  for  the  delivery  of  said 
flour  has  elapsed ;  that  the  plaintiff  has  been  at  all  times  ready 
and  willing  to  receive  said  flour  at  the  place  appointed,  and  pay 
for  the  same  according  to  the  agreement,  of  which  the  defendant 
had  due  notice ;  and  the  plaintiff  otherwise  has  duly  performed 
all  the  conditions  thereof  on  his  part. 

[  Where  offer  and  dema/nd  a/re  neceesary  to  he  proved  v/nder 
the  agreement ;] 

II.  That  on  the  day  of  ,  18  ,  at  the  plain- 
tiff was  ready  and  willing  and  duly  offered  to  the  defendant,  to 
receive  and  pay  for  said  flonr  pursuant  to  the  agreement,  and 
requested  the  defendant  to  deliver  the  same ;  and  otherwise  has 
duly  performed  all  the  conditions  thereof  on  his  part. 

III.  That  the  defendant  has  neglected  and  refused  to  deliver 
said  flour,  or  any  part  thereof,  to  the  damage  of  the  plaintiff 

dollars.' 

Wherefore  \etc.y  demand  of  judgment]. 

*  When  one  party  agrees  to  sell  and  519;  VaU  v.  Rice,  5  N.  T.  155;  Bron- 

deliver  goods  at  a  particular  place,  son  «.  Wiman,  8  N.  Y.  182.     Compare 

and  the  other  agrees  to  receive  and  Chapin  v.  Potter,  1  Hilt.  (N.  Y.)  866. 

pay  for  them,  an  averment  by  the  pur-  So,  where  plaintiff's  obligation  de- 

cbaser,  of  a  readiness  and  willingness  pends  on  an  act  of  the  defendant  to  be 

to  receive  and  pay  at  that  place,  in  done  at  the  same  time, — e.  g.^  where 

case  he  sues  for  a  non-delivery,  is  essen-  plaintiff  was  to  give  his  own  notes  on 

tial.     White  c.  Demilt,  2  Hall  (N.  Y.),  the  delivery  of  the  goods  by  defend- 

405;  Coonley  v,  Anderson,  1  Hill  (N.  ant, —  an  averment  of  plaintiff's  readi- 

Y.),  519;  Robinson  v,  Tyson,  46  Pa.  ness  and  defendant's  refusal  is  suffi< 

8t  286;  Ohio,  etc.,  R.  Co.  «.  Hoyt,  50  cient,  without  a  tender.    White  v.  De- 

m.  App.  584.  milt,  2  Hall  (N.  Y.),  405.    As  to  the 

Where  the  buyer  of  goods  sues  for  place  of  demand  where  the  place  of 

the  seller's  breach  of  contract  to  de-  delivery  is  not  fixed,  see  Bronson  v. 

liver  them  at  a  particular  time  and  Qleason,  7  Barb.  (N.  Y.)  472. 

place,  he  must  prove  that  he  was  ready  *  The  measure  of  damages  where  the 

and  willing  to  pay  for  the  goods;  but  goods  can  be  obtained  in  market,  is 

need  not  prove  a  tender  and  demand,  the  difference   between  the  contract 

Coonley  «.  Anderson,  1  Hill  (N.  Y.),  price  and  the  market  value  at  the  time 
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467.  The  Same,  for  Failure  to  Deliver  Part 

I.  [As  in  jpreceding foi^m  ] 

n.  That  on  or  about  the  day  of  j  18     ,  the  defend- 

ant duly  delivered  to  the  plaintiff  [250]  barrels  of  flour  under 
said  agreement,  and  plaintiff  duly  paid  to  defendant  therefor  the 
sum  of  dollars. 

Ill  and  IV.  \AUege  plaintiff^a  readiness  and  defendants 
default^  and  resulting  damage  as  in  preceding  form,'] 

Wheeeforb  \etc.^  demand  of  judgment], 

458.  Allegation  of  Special  Damage  for  Lom  of  Profits  under  a 

Sub-contract. 

That  such  goods  were  and  are  not  commonly  purchasable  in 
market ;  that,  at  the  time  of  the  making  of  the  aforesaid  agree- 
ment, one  M.  N.  had  agreed  to  purchase  said  goods  of  plaintiff^ 
and  to  pay  him  therefor  the  sum  of  dollars ;  that  defendant 

had  notice  of  plaintiff's  said  agreement  with  said  M.  N.,  and  the 
price  so  agreed  to  be  paid  for  said  goods,  and  had  agreed  to  supply 
said  goods  to  plaintiff  to  enable  him  to  complete  his  said  agree- 
ment with  said  M.  K.* 

469.  Allegation  of  Special  Damages  because  the  Goods  Oannot  be 

Obtained  in  Market.' 

That  such  goods  are  not,  and  were  not  at  the  times  aforesaid, 
purchasable  in  market  at  [place  of  deliA)ery\  and  could 

not  be  obtained  by  plaintiff  prior  to  the  day  of  , 

18  ;  that  because  of  defendant's  failure  to  deliver  said  goods  as 
aforesaid,  and  said  delay  in  securing  other  goods  of  the  same  char- 
acter [state  nature  of  special  loss  resulting^  a«],  plaintiff  was 
unable  to  print  and  sell  his  said  magazine,  and  lost  the  sale  thereof 
for  the  month  of  and  the  circulation  thereof  was  and  is 

impaired,  to  his  damage  dollars. 

and  place  of  delivery.    Bootli  v.  Mill  *  See  Pftrsons  «.  Sutton,  66  N.  T.  92, 

Co.,  60  N.  Y.  492;  Pftrsons  9.  Sutton,  and  Brady  «.  Cassidy,  9  Misc.  (N.  Y.) 

66  id.  92.  107,  from  the  rulings  and  opinions  in 

*  Adapted  from  Torrey  «.  Roberts,  2  which  cases  the  above  is  adapted. 
City  a.  (N.  Y.)  62. 
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460.  Against  Seller,  Alleging  Part  Payment  Where  There  was  no 

Memorandum  of  the  Ck>ntract. 

I.  That  on  or  about  the  day  of  ,  18  ,  it  was 
mutually  agreed  between  the  plaintiff  and  the  defendant  that  the 
defendant  should  sell  and  deliver  to  the  plaintiff  at  ,  and 
on  or  before  the  day  of  ,  18  ,  [very  hrief/y  desig- 
nate the  thmg\  and  that  the  plaintiff  should  accept  said  [£ood8\ 
and  should  pay  to  the  defendant  therefor  at  the  rate  of 

dollars  per  ,  amounting  to  dollars,  payable  as  fol- 

lows :  dollars  at  the  time  of  making  said  agreement,  and 

,the  residue  on  the  delivery  of  the  ,  as  aforesaid. 

II.  That  the  plaintiff  then  and  there  paid  to  the  defendant  the 
said  sum  of  dollai*s,  in  pursuance  of  the  agreement.^ 

III.  That  the  plaintiff  was  ready  and  willing,  prior  to  and  at 
the  time  and  place  aforesaid,  to  receive  said  goods  and  pay  the 
balance  therefor,  of  all  which  the  defendant  had  notice ;  yet  the 
said  defendant  hath  not  delivered  the  same  or  any  part  thereof ; 
to  plaintiff^s  damage  dollars. 

Wherefore  [etc.^  demand  of  judginen{\. 

461.  Against  Seller  of  Stock  for  not  Delivering. 

I.  That  on  or  about  the    .         day  of  ,  18     ,  at  , 

plaintiff  and  defendant  entered  into  an  agreement  [in  writing, 
subscribed  by  the  defendant  —  or^  by  the  agent  of  the  defendant, 
duly  authorized  thereto  —  whereby  it  was  mutually  agreed  between 
them]  that  the  defendant  should  sell  and  deliver  to  the  plaintiff  at 
such  time,  within  days  thereafter,  as  the  plaintiff  should 

elect  [ew,  that  the  defendant  then  sold  and  would  at  such  time, 
within  days  thereafter,  as  the  plaintiff  should  elect,  deliver 

to  him]  shares  of  the  capital  stock  of  the  Company, 

and  that  the  plaintiff  should  accept  said  stock  within  said 
days  and  pay  him  therefor  dollars.^ 

'  To  take  the  contract  out  of  the  *  In  order   to  show  mutuality    of 

operation  of  the  statute,  the  part  pay-  agreement  the  allegation  should  show 

nient  must  be  made  at  the  very  time  plaintiifs  reciprocal  promise  to  accept, 

of  the  making  of  the  contract  itself.  Rapalovitz  t.  Am.  Tobacco  Co.,  78 

Bissell  ©.  Balcom,  40  Barb.  (N.  Y.)  98.  Hun  (N.  Y.),  87.    If  the  contract  sued 
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II.  That  the  plaintiff  daly  performed  all  the  conditions  thereof 
on  his  part,  and  on  or  about  the  day  of  ,  18     ,  at 

,  duly  tendered  to  the  defendant  said  fium  of  dollars^ 

and  demanded  of  the  defendant  that  he  deliver  said  shares 

of  stock  to  the  plaintiff. 

III.  That  the  defendant  refused  to  deliver  the  same,  to  the 
damage  of  the  plaintiff  dollars. 

Wherefobe  [etc.y  demand  of  Judgmenf]. 

462.  Against  Seller,  Showing  Anticipatory  Befiisal  to  Perfoim,  Excus- 
ing Non-performance.* 

[Sustained  in  Clark  v.  Crandall  27  Barb.  (N.  T.)  73.] 

I.  ^Allege  making  of  contracty  as  in  preceding  formes.'] 

II.  That  prior  to  the  time  for  the  delivery  of  said  'flour  by 
defendant  according  to  the  terms  of  said  agreement,  defendant 
gave  notice  to  plaintiff  that  he,  defendant,  would  not  fulfill  said 
agreement,  and  wonld  not  deliver  said  flour  or  any  part  thereof,* 
but  had  sold  the  same  ;  that  plaintiff  relied  upon  said  notice  and 
did  not  provide  the  funds  to  pay  for,  nor  make  ready  to  receive, 
nor  offer  to  receive,  said  flour,  as  he  otherwise  should  have 
done. 

[Or,  if  the  statement  a%  to  previous  sale  was  untrue :  II.  As 
above,  to  *,  continuing,  and  for  the  purpose  of  preventing 
plaintiff  from  being  ready  to  receive  and  pay  therefor,  defendant 
falsely  represented  to  plaintiff  that  he  had  sold  said  flour ;  that 
plaintiff  relied  upon  such  notice  and  representation,  and  did  not, 
etc.'] 

[Continue  as  in  preceding  forms.'] 
Wherefore  [etc.,  demand  of  judgment], 

upon  was  an  option,  the  aUegation  *  Shaw  v.  Republic  Life  Ins.  Co.,  60 

should  bethaton,  etc.,  in  consideration  N.  Y.  286;  Abb.  Brief  on  PL  §  190, 

of           dollars  paid  to  him  by  plain-  and  cases  cited, 
tiff,  the  defendant  agreed,  etc. 
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463.  For  Breach  of  a  Promise  by  Seller  of  Qood  Will,  not  to  Carry  on 

Bival  Trade  in  Vicinity.  > 

I.  That  heretofore,  and  for  years  prior  to  the  day 
of  9 13  9  ^^^  defendant  carried  on  the  business  of  , 
at  ;  that  on  or  abont  the  said  day,  in  consideration  that 
the  plaintiff  would  purchase  from  him  his  store  and  goods,  and 
the  good  will  of  the  said  business,  for  the  sum  of  dollars, 
the  defendant  agreed  with  the  plaintiff  that  he  would  not  at  any 
time  thereafter,  by  himself,  or  partner,  or  agent,  or  otherwise, 
either  directly  or  indirectly,  set  up  or  carry  on  the  said  business 
of  a  ,  at  ,  or  at  any  other  place  within  said  town 
of  M.  [oTj  within            miles  from,'  etc.']. 

II.  That  the  plaintiff  accordingly  purchased  from  the  defendant 
his  said  store,  and  goods,  and  good  will,  for  the  price  and  at  the 
terms  aforesaid,  and  paid  said  sum  of  dollars  therefor 

III.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 
agreement  on  his  part. 

lY.  That  the  defendant,  in  violation  of  his  said  agreement, 
afterwards,  to  wit,  on  or  about  the        day  of  ,  18    ,  set 

up  and  thereafter,  and  until  the  commencement  of  this  action, 
has  carried  on  the  said  business'  of  ,  at  ,  to  the 

damage  of  the  plaintiff  dollars. 

Whebefobb  [etc.y  demcmd  of  jiulgment'], 

II.  Seller  against  Buyer. 

464.  Against  Buyer,  for  Befosing  to  Receive  and  Pay  for  Goods  under 

Agreement  Specifying  Time  and  Place  of  Delivery. 

I.  That  on  or  about  the  day  of  ,  18    ,  at  , 

the  plaintiff  and  the  defendant  entered  into  an  agreement  [in 

'  Since  such  a  contract  is  legal  only  ment,  is  to  be  measured  on  a  horizon- 

wbere  the  restriction  or  limitation  is  a  tal  plane,  t.  e.,  "as  the  crow  flies," 

resisouable     one,    the     exact   extern  and  not    by  the   nearest  practicable 

thereof  ought  to  appear  on  the  face  of  mode  of  access.    Dugan  v.  Walker,  1 

the  complaint;  for  this  purpose  an  al-  Johns.  (N.  Y.)  446. 

legation  of  the  size  of  the  town  would  *  Such  a  covenant  is  broken  by  the 

not  bo  inappropriate.  covenantor  procuring  orders  by  sam- 

'  The  distance,  under  such  an  agree-  pies  for  goods  constituting  the  subject- 


1 
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writing  subBcribed  by  the  defendant,  oTy  by  the '  agent  of  the 
'defendant,  duly  authorized  thereto],  of  which  the  following  is  a 
copy  :  [copy  of  the  oofitracty  or  allege  its  effect^  as  in  Form,  456, 
or^  annex  a  copy.'] 

II.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 
contract  on  his  part,  and  was,  on  the  day  of  j  18  , 
[the  day  on  which  delivery  was  to  he  madefy  ready  and  willing 
to  deliver  the  [goods]  therein  nnentioned,  and  on  said  day,  at 

[the  place  where  delivery  was  to  be  made]^  duly  tendered 
the  same  to  the  defendant' 

III.  That  the  defendant  refused  to  accept  said  goods  or  any 
part  thereof,  or  to  pay  for  them  pursuant  to  his  agreement,*  to 
the  damage  of  the  plaintiff  dollars.*  [See  succeeding 
forms  for  allegations  of  plaintiff  "^  s  course  in  liquidation  of  his 

damages.] 

Wherefore  [etc.^  dernand  of  judgment]. 

matter  of  Ruch  business,   to  be  fur-  than  the  *'  said "  goods.    Schurman  «. 

nished  from  a  store  outside  the  dis-  Sayres,  2  Kj.  Law  Rep.  229;  Neal  r. 

trict.     Patterson  «.  Glassmire,  166  Pa.  Showalter,  5  Ind.  App.  147;  81  N.  E. 

St.  230.  Rep.  848. 

^  Under  such  an  agreement  (to  de-  ^  It  was  held  in  Mills  v.  Gould.  1 

liver  at  specified  place  and  time)  an  al-  Abb.  N.  C.  (N.  Y.)  03,  that  where  the 

legation  that  the  seller  was  '*  ready  agreement  was  for  payment  on  deliv- 

and  willing  to  deliver*'  is  insufficient ;  ery,  an  averment  of  refusal  to  accept 

he  must  also  allege   tender.      Abb.  did  not  show  a  refusal  to  ;>a^,  and  that 

Brief  on  PI.  §  188,  and  cases  cited;  it  was  neces.sary  to  aver  both  facts. 

Lester  t>.  Jewett,  11  N.  Y.  458;  Mills  *A  general  allegation  of  damage  is 

u.  Gould,  1  Abb.  N.  C.  (K  Y.)  93;  sufficient  at  the  trial  t-o  permit  proof 

Chatterton  id,  Fisk,  Id.  88;    Hagar  9.  of  such  damages  as  were  legally  pre- 

King.   88  Barb.   (N.    Y.)  200.      The  sumable  consequences  of  the  breach. 

agreements  in  a  contract  of  this  char-  Abb.  Brief  on   PI.   ^  826,  and  cases 

acter  are  mutual  and  dependent,  per  cited;  Duryea  Co.  t.  Rayner,  11  Misc. 

forni«ncc  by  plaintiff  being  the  con-  (N.  Y.)  294;  further  decision,  20  id.  544. 

sidcration  of  defendant's   agreement;  But  the  complaint  should  be  made 

it  is,  therefore,  necessary  to  aver  his  more  definite  and  certain  by  showing 

performance  or  that  he  made  offer  of  plaintiff's  choice  of  method  of  liqutdat- 

performance.     Slack  p.  Heath,  1  Abb.  ing  his  damages,  or,  a  bill  of  particu- 

Pr.  (N.  Y.)  338.  lars  thereof  should  be  ordered  served. 

In  view  of  some  decisions  to  that  on   defendant's  application.     Duryea 

effect,  it  will  be  safer  for  plaintiff  to  Co.  t.  Rayner,  9upra. 

allege  his  readiness  to  deliver,  and  his  The  seller  of  personal  property ,  after 

tender  of  goods  of    the    description  tender  of  delivery  and  buyer's  refusal 

given  in  the  agreement  of  sale,  rather  to  accept,  has  a  choice  of  three  methods 
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465.  AgaiziBt  Buyer,    who   Beceived   Gk>od8   for  Examiziation   and 

Befuaed  to  Accept. 

[Complaint  in  Albany,  etc.,  Co.  v.  Lundberg,  121  U.  S.  451.] 

[land  1/ alleged  plaintiff^  to  he  an  alien^  and  defendant  a  cor- 
jporation.     See  Forms  67  am,d  39.] 

III.  That  on  or  abont  the  day  of  ?  18    ,  the  plain- 

tiff, by  an  instrument  in  writing,  duly  signed  by  him  and  by  the 

in  liquidation  of  his  damages:  (1)  He       If  the  seller  elects  this  remedy,  he 

may  store  the  property  for  the  buyer  is  bound  to  deliver  the  goods  whenever 

and  sue  for  the  purchase  price;  or,  (2)   they  are  demanded,  upon  payment  of 

he  may  sell  the  property  as  agent  for  the  price.     Hayden  v.  Demets,  53  N. 

the  buyer  and  recover  any  deficiency   Y.  426. 

resulting;    or,  (8)  he  may  keep  the       (2)  If  bbe  seller  sells  the  property  as 

property  as  his  own  and  recover  the  the  buyer's  agent  and  sues  for  any 

difference  between  the  contract  price  deficiency  — 

and  the  market  price  at  the  time  and       The  sale  need  not  be  at  auction, 

place  of  delivery.  unless  that  is  the  customary  method 

These  remedies  apply  even  to  such  of  selling  the  property  in  question, 
intangible  or  complex  property  as  a  Van  Brocklen  v.  Smeallie,  mpra. 
share  in  a  partnership.  Van  Brocklen  Whether  or  not  the  sale  is  at  auction, 
r.  Smeallie,  140  N.  Y.  79;  35  N.  E.  Rep.  notice  to  the  defaulting  buyer  of  the 
415,  citing  Hayden  v,  Demets,  53  N.  time  and  place  of  sale  is  unnecessary 
Y.  426;  Dunstan  v.  McAndrew,  44  id.  (Pollen  t?.  Le  Roy,  80  K  Y.  556);  all 
72;  Mason  «.  Decker,  72  id.  505.  that  the  buyer  can  require  is  that  the 

There  are  several  considerations  to  seller  shall  be  diligent  to  obtiiin  the 
be  weighed  by  the  attorney  in  advising  best  price  possible  for  the  goods,  and 
his  client  which  of  these  remedies  to  that  the  sale  shall  be  within  a  reason- 
pursue,  able  time.     Sherwood  v.  Ribbons,  6  N. 

(1)  If  the  seller  sues  for  the  pur-  Y.  Wkly.  Dig.  281.  The  sale  need 
ch&se  price  —  not  be  in  the  name  of  the  buyer  (Smith 

He  may  elect  this  remedy  even  c.  Pettee,  70  N.  Y.  13),  and  if  it  is  at 
though  the  goods  are  perishable;  he  is  auction,  the  buyer  will  not  be  deemed 
not  bound  to  look  out  for  the  buyer's  injured  by  the  mere  fact  that  the  seller 
interest  and  resell  them.  Hunter  v.  bought  in  the  property  by  bidding 
Wetsell,  84  N.  Y.  549.  higher  than  any  one  else.     Austin  ©. 

In  this  action  he  cannot  recover  Hartwig,  49  Super.  Ct.  (N.  Y.)  256. 
storage  charges  on  the  goods,  for  it  is  In  this  action  the  seller  may  recover 
ur^ed  that  in  storing  the  goods  he  is  any  expenses  incurred  in  keeping  the 
only  preserving  his  own  lien  on  them,  property  (McEachron  v.  Randies,  84 
Per  McAdam,  J.,  in  Dreyfuss  c.  Fos-  Barb.  [N.  Y.]  801),  including  expense 
ter,  3  N.  Y.  Supp.  54;  19  N.  Y.  St.  of  insuring  it.  Lewis  c.  Greider,  51 
TRep.  683.  N.  Y.  231. 
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defendant,  agreed  to  sell  to  the  defendant,  and  the  defendant 
agreed  to  purchase  from  the  plaintiff,  certain  goods,  wares  and 
merchandise  described  in  said  contract,  which,  at  the  prices  then 
and  there  agreed  upon  by  and  between  the  parties,  amounted,  in 
the  aggregate,  to  the  sum  of  dollars,  and  which  amount 

the  defendant  then  and  there  agreed  to  pay,  according  to  the 
terms  of  said  contract,  all  of  wliich  will,  by  reference  to  the  said 
agreement,  a  copy  of  which,  marked  "  A,"  is  hereto  annexed  and 
made  part  of  this  complaint,  more  fully  and  at  large  appear. 

[^The  copy  of  contract  annexed  was  as  follows:] 

"  BosTOxV,  ,  18     . 

"  I,  Gustaf  Lundberg,  agent  for  N.  M.  Hoglund's  Sons  &  Co., 
of  Stockholm,  agree  to  sell,  and  we,  Albany  and  Kensselaer  Iron 
&  Steel  Co.,  Troy,  N.  Y.,  agree  to  buy  the  folllowing  Swedish 
charcoal  grey  pig  iron,  viz.:  500  tons  of  brand  nboph,  at  a  price 
forty-eight  ($48)  dollars,  American  gold,  per  ton  of  2,240  lbs., 
delivered  on  wharf.  New  York,  duty  paid.  Payment  in  gold  in 
Boston  \_or]  New  York  funds  within  30  days  from  date  of  ship's 
entry  at  custom  house.  Shipment  from  Sweden  [during  the 
season],  say  May  next,  or  sooner,  if  possible.  The  above  quan- 
tity hereby  contracted  for  to  be  subject  to  such  reduction  as  may 
be  necessitated  by  natural  obstacles  and  unavoidabble  accidents. 
The  seller  not  accountable  for  accidents  or  delays  at  sea.  Signed 
in  duplicate. 

"  Accepted  :  Gustaf  Lundberg, 

"  Accepted  :  Albany  &  Eensselakb  Iron  &  Steel 

Co. 

"  S.  E.  M.,  Treasurer.'* 

IV.  That  thereafter,  and  on  the  day  of  ,18  ,  the  plain- 
tiff delivered  to  the  defendant,  in  fulfillment  of  the  contract  afore- 
said, marked  "  A,"  four  hundred  and  ninety-eight  tons  seven  hnn- 

(3)  Where  the  seller  keeps  the  goods       Whichever  remedy  the  seller  elects 

and  sues  for  the  difference  in  price  —  to  pursue,  his  election  once  made  binds 

He  may  deliver  the  same  goods  to  him.     Having  adopted  one  remedy,  be 

other  parties  on  contracts  made  prior  cannot  afterwards  recede    from    the 

to  that  with  the  buyer,  and  the  price  position  taken  and  pursue  a  different 

received  on  such  contracts  is  no  evi-  remedy.     Bradford  «.  Crocker,  00  N. 

dence  of   the    market   value  of   the  Y.  627;  Dreyfuss «.  Foster,  supra. 
goods.     Canda  v.  Wick,  100  N.  Y.  127. 
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dred  weight  two  quarters  and  sixteen  pounds  of  Swedish  charcoal 
grey  pig  iron,  of  the  brand  nbgph,  on  the  wharf  in  the  city  of 
New  York,  duty  paid.  That  the  said  iron  had  been  shipped  from 
Sweden  in  May,  18  ,  which  was  as  early  a  time  of  shipment  a& 
the  plaintiff  was  able  to  ship  that  amount  and  quality  and  brand  . 
of  iron.  That  the  defendant  received  the  same  without  objec 
tion,  on  the  ground  that  the  amount  thereof  was  slightly  less  than 
the  amount  of  five  hundred  tons  mentioned  in  said  contract,  and 
caused  the  same  to  be  transported  to  Troy,  in  New  York,  and 
examined  the  same  there,  and  then  and  there  refused  to  accept  or 
pay  for  the  same,  on  the  ground  that  the  same  was  not  of  the 
quality  and  description  called  for  by  said  contract.  That  upon  the 
said  delivery  of  said  goods  plaintiff  duly  rendered  his  bill  for  the 
same  and  demanded  that  the  defendant  should  pay  for  the  same 
thirty  days  after  the  delivery  aforesaid,  which  bill  the  defendant 
refused  to  pay. 

V.  That  the  plaintiff,  upon  such  refusal,  duly  notified  the 
defendant  that  he  would  proceed  to  sell  the  said  iron  on  account 
of  the  defendant,  and  would  hold  the  defendant  responsible  for 
any  loss  arising  upon  the  said  resale.  That  after  the  said  refusal 
and  notice,  and  at  various  times  during  the  year  18  and  down 
to  and  including  the  day  of  ,  18  ,  the  plaintiff,  in 
good  faith  and  with  due  diligence,  sold  the  said  goods  for  the 
account  of  the  defendant  for  the  best  price  that  could  then  and 
there  be  obtained,  to  wit,  the  sum  of  dollars,  amounting, 
together  with  interest  on  sales  from  dates  thereof  to  said  , 
18  ,  to  the  sum  of  dollars,  leaving  a  balance  due  to  the 
plaintiff  from  the  defendant  of  dollars,  no  part  of  which 
has  been  paid  to  the  plaintiff. 

VI.  That  the  plaintiff  paid,  laid  out  and  expended  for  the 
defendant  on  such  resale  as  and  for  the  necessary  and  reasonable 
expenses  upon  the  same,  the  sum  of  dollars,  as  will  more 
fully  appear  from  the  account  thereof,  annexed  hereto  and  marked 
**  C,"  by  reason  whereof  the  defendant  became  justly  indebted 
unto  the  plaintiff  in  said  sum  in  addition  to  the  balance  aforesaid, 
amounting  together  to  the  sum  of  dollars,  no  part  of  which 
has  been  paid  to  the  plaintiff. 

TIThereforb  [etc.j  demand  of  Judgmenf]. 
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466.  Against  Buyer,  for  BefuBing  to  Beoeive  and  Pay  for  GoodB, 
Xo  Time  of  Delivery  Being  Specified  in  the  Agreement. 

[Complaint  in  Pope  v.  Terre  Hante,  etc.,  Co.,  107  N.  Y.  61, 
corrected  to  meet  ruling.] 

[laTid  II  aUeged  plaintiffs 8  copa/rtfierahip  a/nd  defendants 
corporate  capacity.    See  Forma  76  and  40.] 

III.  That  heretofore,  and  on  or  about  the  day  of  , 

18  ,  at  the  city  of  New  York,  these  plaintiffs  sold  to  said  defend- 
ant, and  said  defendant  purchased  of  these  plaintiffs  [three  hundred 
tons  No.  1  Calder  iron],  at  and  for  the  price  and  sum  of  [twenty- 
nine]  dollars  per  ton,  cash  [on  delivery],  to  be  delivered  in  bond 
at  New  Orleans,  Louisiana,  within  a  reasonable  time  thereafter. 

[lY.  That  said  iron  was  and  is  Scotch  iron,  and  has  to  be 
imported  from  Scotland,  and  that  said  sale  was  made  subject  to 
the  ocean  risks. 

That  said  sale  was  made  through  M.  &  C,  brokers,  doing 
business  as  such  in  St.  Louis ;  that  defendant  well  knew  that  said 
M.  &  C.  were  brokers,  not  merchants,  and  were  selling  said  iron 
as  brokers. 

V.  That  said  defendant,  knowing  that  said  ^iron  was  for  sale, 
made  an  offer  for  it,  and  these  plaintiffs  accepted  said  offer  in  the 
city  of  New  York. 

VL  That  after  the  terms  of  said  sale  had  been  fixed,  said 
brokers  made  and  signed  a  note  or  memorandum  in  writing  of 
said  sale  usually  known  as  a  broker's  "  bought  and  sold  note " 
giving  and  containing  all  the  material  facts  of  said  purchase  and 

sale.]^ 

VIL  That  these  plaintiffs  duly  performed  all  the  conditions  on 
their  part.  That  the  said  iron  arrived  safel}'^  in  New  Orleans  on 
or  about  the        day  of  j  1^     j  *°d  was  there  placed  in  bond. 

That  on  or  about  the  day  of  j  18     ,  which  was  within 

a  reasonable  time  after  the  making  of  said  agreement  these  plain- 
tiffs notified  said  defendant  of  the  arrival  of  said  iron,  and  tend- 

1  The  allegations  contained  in  TV,    materiality  in  the  pleading. 
V  and  VI  are  of  doubtful  necessity  or 
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ered  delivery  thereof  to  the  defendant  and  demanded  payment 
therefor  according  to  the  terms  of  said  contract.^ 

VIII.  That  said  defendant  positively  refused  to  receive  said 
iron  or  any  part  of  it,  and  positively  refused  to  pay  for  the  same, 
or  to  perform  its  said  agreement  of  purchase,  or  any  part  of  it. 

IX.  That  thereupon  the  plaintiffs  duly  notified  said  defendant 
that  they  should  sell  said  iron  for  its  accoant  and  risk,  and  specified 
the  time  and  place  of  such  sale. 

That  plaintiffs  did,  pursuant  to  such  notice,  and  on  or  about  the 
day  of  9  18     ,  sell  said  iron  for  dollars 

per  ton,  in  bond  in  New  Orleans. 

X.  That  the  total  amount  realized  upon  the  resale  of  said  iron 
was  dollars.  That  that  was  the  full  value,  and  the  best 
price  that  could  be  obtained  for  said  iron  at  that  time.  That  the 
expense  of  moving,  storing  and  protecting  said  iron,  and  for  the 
resale  of  the  same,  was  dollars,  which  these  plaintiffs  were 
compelled  to  and  did  pay. 

XI.  Plaintiffs  further  say  that  after  crediting  said  defendant 
with  the  net  proceeds  of  said  iron,  the  said  defendant  still  remains 
indebted  to  them  in  the  sum  of  dollars. 

Wherefoke  [et€.<f  demand  of  judgmenf]. 

467.  Against  Buyer, — ^Allegation  of  Plaintiff's  Performance,  under  an 
Agreement  to  Deliver  to  Buyer  at  any  Time  during  Specified  Period, 
at  the  Option  of  the  Buyer.* 

That  during  all  of  said  period,  to  wit  \_8pecifying  the  entire 
time\  plaintiff  had  the  said  [goods]  in  his  possession  ready  for 
delivery,  and  plaintiff  duly  notified  defendant  thereof.  That  the 
defendant  did  not  at  any  time  notify  plaintiff  to  deliver  the  same. 

'  The  court's  criticism  of  this  com-  Statute  of  Frauds  that  the  parties 
plaiot  was  that  it  failed  to  allege  an  thereto  should  make  and  express  in 
offer  lo  deliver  mthia  a  reasonable  writing  any  agreement  for  any  place 
time,  and  thus  failed  to  show  a  timely  or  time  for  the  delivery  of  the  goods, 
offer  of  performance,  under  which  In  such  case  the  law  will  infer  that  de- 
situation  only  were  the  defendants  livery  is  to  be  made  within  a  reason- 
bound  to  accept  and  pay.  able    time  at  the  customer's    place. 

It  is  not  necessary  to  the  validity  of  Dunn  t?.  McLintock,  64  Mo.  App.  198. 

c.  written  contract  of  sale  under  the  '  From  Posey  v.  Scales,  55  Ind.  282. 
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That  at  the  expiration  of  said  period,  plaintiff  sold^  said 
[gooda]  for  account  of  the  defendant  [etc.^  as  in  preceding  forms]. 

468.  Against  Buyer,— Allegation  of  Special  Damage,— Payment  of 

Freight  Charge* 

That  after  the  plaintiff  had  demanded  and  been  refused  pay- 
ment for  the  iron  delivered  to  the  defendant,  and  after  the  plain- 
tiff had  given  notice  to  the  defendant  that  he  would  proceed  to 
sell  the  same  for  the  account  of  the  defendant,  the  defendant 
refused  to  give  up  the  said  iron,  except  on  the  payment  by  the 
plaintiff  of  dollars,  the  f.moHnt  of  the  freight  from  J^ew 

York  to  Troy,  paid  by  the  defendant,  and  which  amount  defend- 
ant demanded  from  plaintiff,  although  by  the  terms  of  the  con- 
tract defendant  was  bound  to  pay  said  freight.  That  plaintiff 
thereupon,  in  order  to  obtain  the  said  iron  and  make  delivery 
thereof  to  the  several  purchasers  upon  such  resale,  was  compelled 
to,  and  did  on  or  about  the  day  of  »  18     ,  pay  to  the 

defendant  the  amount  so  demanded,  which  amount  still  remains 
due  and  owing  from  said  defendant  to  said  plaintiff ;  biit  the 
defendant,  although  thereto  requested,  has  not  paid  the  same,  nor 
any  part  thereof. 

460.  Against  Buyer, —  Allegation  of  Anticipatory  BeAisal  to  Perform 

Excusing  Plaintiff's  Offer  of  Performance.* 

That  prior  to  the  time  appointed  for  the  delivery  of  said 
\_goods\  and  on  or  al)out  the  day  of         >  18     ,  the  defend- 

ant notified  the  plaintiff  that  he  would  not  accept  said  [goods']  or 
pay  therefor,  or  carry  out  the  terms  of  said  agreement  upon  his 
part ;  that  plaintiff  was  ready  and  willing  to  perform  the  said 

*  It  may  be  safer  practice  to  give  made  on  wharf  in  New  York.     It  was 

and  allege  notice  to  defendant  of  time  alleged  in  the  complaint  that  the  de- 

and  place  of    sale,    although    under  fendant  had  caused  the  iron  to    be 

Pollen  «.  Le  Roy,  30  N.  Y.  556,  this  transported  to  Troy  for  examination, 

seems  unnecessary  in  order  to  furnish  and  then  refused  to  accept   or  pay 

a  prima  facie  basis  for  the  liquidation  therefor.       See   complaint    given   in 

of  damages.  Form  465. 

'From  complaint  in  Albany,  etc.,  *Abb.  Brief  on  PI.  §  190,  and  cases 

Co.  V.  Lundberg,  121  U.  S.  451.    Under  cited;  Shaw  v.  Republic  Life  Ins.  Co., 

the  terms  of  sale,  delivery  was  to  be  69  N.  Y.  286. 
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a^eement  on  his  part,  and  woald  have  delivered  said  [ffoods]  to 
defendant  according  to  the  terms  of  their  said  agreement  but  for 
defendant's  said  refusal.  [Or,  that  plaintiff  would  have  been 
ready  to  perform  had  he  not  been  prevented  from  so  doing  by 
defendant's  said  refusal.]  * 


470.  Against  Seller  of  •<  Privilege  "  or  "  Option." 
[Adapted  from  Berry  v.  Kowalsky,  95  Cal.  134.] 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  plaintiffs 
paid  to  defendant  the  sum  of  dollars  for  the  right  and  privi- 
lege of  delivering  to  defendant  tons  of  wheat,  at  any  time 
within  [30]  days  thereafter,  at  the  rate  of  dollars  per  cental. 
That  said  contract  was  made  in  the  name  of  M.  N.  as  agent  of 
plaintiffs,  but  plaintiffs  were  and  still  are  the  real  pai*ties  in 
interest. 

II.  That  said  plaintiffs,  on  or  about  the  day  of  >  18  9 
at  said  ,  and  at  the  office  of  said  defendant,  tendered  the 
delivery  of  said  tons  of  wheat  to  said  defendant,  and  per- 
formed all  the  conditions  on  their  part  under  said  contract,  and 
then  and  there  demanded  from  said  defendant  the  sum  of 
dollars  as  the  purchase  price  of  said  wheat,  according  to  said  con- 
tract ;  that  said  defendant  refused  to  accept  said  wheat  or  to  pay 
therefor.  That  thereafter,  and  on  or  about  the  day  of  , 
18     ,  plaintiff  sold  [etc.,  as  in  preceding  forms], 

III.  That  said  plaintiffs  made  said  contract  with  said  defendant 
in  good  faith,  for  the  purpose  of  delivering  said  wheat  to  said 
defendant,  and  had  said  wheat  in  warehouse  at  said  , 
for  the  purpose  of  delivering  the  same  under  said  contract  to  said 
defendant. 

Wherefore  [etc.^  deinand  of  judgment], 

471.  Against  Buyer,  under  Broker's  Oontract,  Buyer  to  Fumiah  Oable 

Credit. 

I.  That  on  or  about  the        day  of  j  18    ,  at  the  city 

of  ,  the  plaintiff  entered  into  an  agreement,  in  writing. 


>  Sufficient,  Clark  v.    CrandaU,  27  Barb,  (N.  Y.)  73. 
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by  the  hands  of  A.  K.,  a  broker  duly  anthorused  to  make  the  same, 

both  on  behalf  of  said  plaintiff  and  of  the  said  defendant,  of  which 

the  following  is  a  copy  : 

,18     . 
Sold  for  account  of  A.  B.,   ' 

To  M.  N. 

bags  prepared  Bahia  cocoa,  at  per  cwt.;  C.  F. 

&  I.,  by  steamer  to  ,  buyer  to  furnish  cable  credit  or  to 

pay  bankers'  commission. 

Broker. 

II.  That  the  meaning  of  said  letters  "  C.  F.  &  I."  was  "  to 
include  cost,  freight  and  insurance." 

III.  That  on  the  day  of  »  18  ,  which  was  within 
a  reasonable  time  after  the  making  of  said  agreement,  said  plain- 
tiff shipped  to  the  defendant  said  bags  of  prepared  Bahia 
cocoa,  amounting  to  pounds,  by  steamer  to  , 
and  immediately  advised  the  defendant  of  such  shipment,  and 
plaintiff  duly  performed  all  the  conditions  of  said  agreement  on 
his  part. 

IV.  That  the  said  cocoa  duly  arnved  at  ,  and  delivery 
thereof  was  thereupon  tendered  to  defendant,  but  the  defendant 
refused  to  receive  the  same  or  to  pay  therefor,  or  to  furnish  said 
cable  credit,  or  to  pay  banker's  commission,  to  the  plaintiff's  dam- 
age ^                dollars. 

Whebbfobb  [etc.j  demand  of  Judgment]. 

472.  Against  Buyer,  for  not  Delivering  Xote  for  Goods  Boaght.* 

I.  That  on  or  about  the        day  of  ,  18     ,  at  , 

plaintiff  sold  and  delivered  to  the  defendant  [briefly  specify  the 
goods],  of  the  value  of  dollars. 

1  See  note  3  to  Form  464.  agreement  to  give  security  has  been 
'  Where  goods  are  sold  on  credit,  broken.  If  in  such  case  judgment  is 
with  an  agreement  that  a  specified  se-  obtained  before  the  ci*edit  is  expired, 
curity  should  be  given,  and  the  pur-  the  court  may,  by  virtue  of  its  equity 
chaser  afterwards  fails  to  give  the  power  over  its  own  Judgment,  post- 
security,  it  is  held  that  the  purchaser  pone  the  collection  of  the  judgment 
is  liable  to  be  sued  as  soon  as  his  until  the  credit  expires,  or  may  vacate 
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n.  That  the  defendant  then  and  there  promised  to  give  the 
plaintiff  therefor  his  negotiable  promissory  note  on  that  day  [or^ 
on  the        day  of  ,  18    ,  w,  on  demand,  or,  within  a 

reasonable  time  thereafter],  dated  that  day  [or,  dated  on  the 
day  of  ,  18    ],  for  the  said  sum  of  dollars, 

payable  in  months  from  said  date. 

III.  That  [on  the        day  of  ,  18    ]  the  plaintiff  dulj 

demanded  such  note  from  the  defendant,  bat  the  defendant 
refused  [avy  that  a  reasonable  time  for  the  delivery  of  snch  note 
has  elapsed  before  the  commencement  of  this  action,  yet  the 
defendant  has  neglected  and  refused]  to  deliver  snch  note,  to  the 
damage  of  the  plaintiff  dollars. 

Wherefore  [etc.,  demand  of  JudgmerW]. 

478.  For  Deficienoy  after  Besale  by  Anction. 

I.  That  on  or  abont  the  day  of  ,  18  ,  at  , 
the  plaintiff  sold  to  the  defendant  and  the  defendant  purchased  of 
plaintiff,  at  auction,  [briefly  designate  the  goods],  for  the  sum  of 

dollars,  to  be  delivered  to  defendant  at  the  place  of  auc- 
tion, upon  his  payment  of  said  sum  of  dollars,  and  subject 
to  the  condition  that  all  goods  not  paid  for  and  removed  by  the 
buyer  within  days  after  the  sale,  should  be  resold  without 
notice,  at  auction,  on  his  account,  of  which  condition  the  defendant 
had  notice. 

II.  That  the  plaintiff  was  ready  and  willing  to  deliver  the  said 
goods  to  the  defendant,  on  the  said  day,  and  all  times  for 

days  thereafter,  and  caused  the  same  to  be  retained  at  the  place 
of  said  auction  for  the  purpose  of  delivery  to  defendant  upon  his 
paying  the  said  sum  of  dollars  therefor,  of  all  of  which  the 

defendant  had  notice,  and  the  plaintiff  has  otherwise  duly  per- 
formed all  the  conditions  of  said  sale,  on  his  part. 

III.  That  defendant  did  not  pay  for  nor  remove  said  goods 
within  days  after  said  sale;  that  thereafter,  to  wit,  on  or 
about  the  day  of  >  18     >  ^^  said  ,  the  plaintilf 


it,  if  the  security  agreed  on  is  given,  have  an  attachment  against  him,  as  a 

And  where  in  such  case  the  purchaser  provisional  remedy  under  the  Code. 

U  a   non-resident,  the  plaintiff  may  Ward  o.  Begg,  18  Barb.  (N.  Y.)  139. 

62 
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resold  the  same  by  public  auction  for  account  of  the  defendant 
for  dollars. 

IV.  That  no  part  of  the  deficiency  of  dollars,  thus  arising, 
has  been  paid. 

V.  That  plaintiflE  incurred  and  paid  necessary  expenses  of  such 
resale  amounting  to  dollars,  no  part  of  which  has  been 
repaid  to  plaintiff. 

VI.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
dollars. 

Wherefore  [etc.j  denicmd  of  jvdgment]. 

474.  For  Breach  of  Ck>]itract  to  Bedeliver  Goods,  or  to  Pay  for  them  in 

a  Beasonable  Tixne.' 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  in  con- 
sideration that  plaintiff  would  deliver  to  him  [briefly  describe  the 
goods\  of  the  plaintiff,  of  the  value  of  dollars,  the  defend- 
ant promised  and  agreed  to  purchase  the  same  and  to  pay  there- 
for the  sum  of  dollars,  or  to  return  the  same  to  the  plaintiff 
within  a  reasonable  time  thereafter. 

II.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 
agreement  on  his  part. 

III.  That  a  reasonable  time  for  the  defendant  to  purchase  and 
pay  for  said  goods,  or  to  return  the  same  to  the  plaintiff,  has 
elapsed  before  the  commencement  of  this  action,  but  defendant 
has  not  purchased  said  goods  nor  paid  for  them,  nor  returned 
them  to  plaintiff,  to  the  damage  of  the  plaintiff  dollars. 

Wherefore  [etc.^  demand  of  judgmenf]. 

*  If  the  con  tract  is  in  the  alterna-  tract  the  defendant  has  his  option  to 

tive,  it  should  be  set  forth  and  the  al-  deliver  either  one  of  two  things,  an 

ternative  shown.  See  Hatch  v.  Adams,  averment  of  a  demand  of  one  of  the 

8  Cow.  (N.  Y.)35;  Stone  t>.  Knowlton,  two  is  insufficient.     Lutweller  c.  Lin- 

8  Wend.  (N.  Y.)  374;  People©.  Tilton,  nell,  12  Barb.  (N.  Y.)  512. 
18  id.  597.    And  where  by  the  con- 
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475.  Of  the  Soundness  of  a  Horse.* 

[Complaint  sustained  in  Bosworth  v.  Higgins,  7  N.  Y.  Supp. 
210  ;  26  N.  Y.  State  Rep.  474.] 

I.  That  on  or  about  the  day  of  ,  18     ,  defendant 

offered  to  sell  to  plaintiff  a  certain  horse,  and  warranted'  and  rep- 
resented^ said  horse  to  be  in  all  respects  perfectly  sound ;  that 

*  If  a  horse  is  warranted  sound,  de-  of  goods  sold,  to  state  whether  it  was 
fects  which  are  not  apparent  on  simple  express  or  implied.  A  general  aver- 
inspection  by  the  vendee,  and  of  which  ment  that  the  seller  warranted  the 
he  IS  not  informed,  will  sustain  the  article  to  be  of  good  quality  is  sufiS- 
action.  Vates  v.  Cornelius,  59  Wise,  cient.  Proof  of  a  warranty  of  either 
615;  Hoe  V.  Sanborn,  21  N.  T.  555.  A  kind  will  support  such  averment. 
general  warranty  of  soundness  covers  Hoe  v.  Sanborn,  21  N.  Y.  552;  Burch 
even  visible  defects,  unless  they  are  v.  Spencer,  18  Hun,  504.  An  allega- 
such  as  could  be  discerned  by  an  tion  that  defendant  "  stated  and  repre- 
ordinary  observer  without  peculiar  sented "  is  equivalent  to  an  allegation 
skill.  Birdseye  t>.  Frost,  84  Barb.  (N.  that  defendant  "warranted."  Hyde 
Y.)  367;  Vanderwalker  v,  Osmer,  65  v,  Eckler.  20  Wkly.  Dig.  (N.  Y.)  30; 
id.  561.  An  action  for  a  false  war-  contra,  Fanning  v.  Seed  Co.,  89  Hun 
ranty  accrues  immediately  if  the  war-  (N.  Y.),  146. 

ranty  is  that  the  articles  are  of  a  cer-  'The  words  "falsely  and  fraudu- 

tain  kind;  if  it  is  that  they  will  pro-  lently,"    in    characterization    of    the 

duce  so  and  so,  it  arises  when  it  ap-  making  of  the  warranty  or  representa- 

p&iTS  that  they  will  not  do  so.    Allen  tion,  are  not  necessary  to  the  cause  of 

V.  Todd,  6  Lans.  (N.  Y.)  222.  action  upon  the  warranty.     No  aver- 

*  It  is  not  necessary,  in  pleading  a  ment  of  knowledge  or  fraud  is  neces- 
mere  general  warranty  of  the  quality  sary  to  support  that  action.    Bosworth 
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plaintiff  relied  npon  said  warranty^  and  representations  and  then 
and  there  purchased  said  horse  and  paid  to  the  defendant  therefor 

another  horse  of  the  value  of  dollars  and             dollars  in 

money. 

•/ 

IL  That  at  the  time  of  said  warranty  and  sale  the  said  horse 
was  not  sound,^  but  [specify  nature  of  the  unsoundness^  a«,  had 

o.  Higgius,  7  N.  Y.  Supp.  210;  Ross  Where  the  complaint  alleges  a  false 

V.  Mather,  51  N.  Y.  108;  Schuchardt  warranty,  without  averring  any  falae 

V.  Allen,  1  Wall.  859;  Case  v.  Boughton,  representation  inducing  the  purchase. 

11  Wend.  (N.  Y.)  106;  Holman  o.  Dord,  or  any  representation  with  intent  to 

12  Barb.  (N.  Y.)  886.  It  was  held,  deceive,  or  that  the  false  repreaenta- 
however,  in  Sweeny  v,  Vrooman,  tions  had  anything  to  do  with  the  pur- 
(Wisc.  1804)  19  N.  W.  Rep.  46,  that  if  chase,  the  action  is  on  contract,  and 
scienter  is  alleged,  it  must  be  proved;  arrest  cannot  be  allowed.  Brown  «. 
contra,  Schuchardt  v,  Allen,  1  Wall.  Brockett,  55  How.  Pr.  (N.  Y.)  82. 
859;  Ross  V.  Mather,  47  Barb.  (N.  Y.)  *  The  complaint  must  aver,  and  the 
582.  evidence  show,  that  the  plaintiff  was 

Although  the  basis  of  the  action  is  actually  misled  by  relying  on  the  war- 

the    falsity    of    the    representation,  ranty.    Holman  v,  Dord,  12  Barb.  (N. 

charges  of  fraud  in  making  it  have  no  Y.)  886;  Oneida  Society  v,  Lawrence, 

proper  place  in  this  action,  which  is  4  Cow.  (N.  Y.)  440;  Baker  v.  McOin- 

founded  solely  upon  breach  of  con-  niss,  22  Ind.  257;  Bank  «.  Kodine,  26 

tract.    If  the  complaint  unnecessarily  Or.   58;    Richardson    v,  Coffman,  87 

contain  averments  of  facts  essential  Iowa,  121. 

only  to  the  action  of  deceit,  the  court  '  As  against  general  demurrer,  it  is 
may  conclude  that  the  complaint  sufficient  to  assign  a  breach  in  the 
sounds  in  tort,  and  that  plaintiff  can-  words  of  the  contract,  either  nega- 
not  recover  upon  proof  of  the  false  tively  or  affirmatively,  or  in  words  co- 
warranty  alone.  Ross  v.  Mather,  51  extensive  with  the  import  and  effect 
N.  Y.  108.  of  the  contract.    Fisk  v.  Hicks,  31  N. 

A  complaint  containing  a  cause  of  H.  585;  Brown  v,  Stebbins,  4  Hill  (N. 

action  upon  a  warranty  as  to  a  chattel,  Y.),   154;  Jones  County  t.  Sales,  25 

and  also  a  cause  of  action  for  a  false  Iowa,  25;  Seely  «.  Hills,  44  Wise.  484; 

representation  in  respect  of  such  chat-  Rowland  t?.  Phalen,  1  Bosw.  (S.  Y.) 

tel,  is  demurrable  for  misjoinder  of  43;  Schurtz  v.  Kleinmeyer,  86  Iowa, 

causes  of  action,  under  N.  Y.  Code  892;    Moore   v.    Besse,   30   Cal.    570; 

Civ.  Pro.  §  484.     Seymour  p.  Lorillard,  Goodenough  v.  Snow,  27  Vt.  720.    See, 

8N.  Y.  Civ.  Pro.  R.90;  Sweet u.  Inger-  however.  Wood,  etc.,  Co.  c.  Irons,  10 

son,  12  How.  381.  Ind.  App.454.  The  particular  unsound - 

In  Edick  v.  Crim,  10  Barb.  (N.  Y.)  ness  need  not  be  stated,  but  a  breach 

445,  it  was  held  that  an  allegation  of  of  an  affirmative  character  should  be 

false  representation,  without  any  alle-  stated  with  more  particularity  than 

gation  of  warranty  or  promise,  must  one  of  a  negative  chara';ter.     Leeper 

be  regarded  as  founding  the  action  on  v.  Shawman,  12  Ind.  468.    Although 

tort,  and  would  not  sustain  a  recovery  particulnr  defects  are  stated,  other  de- 

on  a  warranty.  fects  may  be  shown  under  the  general 
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a  Bpavin  on  one  hind  leg  and  another  spavin  coming  on  the  other 
hind  leg],  and  was  worth  dollars  less  than  would  have  been 

its  value  had  it  been  as  the  defendant  represented  and  warranted.^ 

\_AUege  special  damagej  if  any,  e,  g,^  asfoUowa ;] 

III.  That  thereafter  said  horse  infected  with  said  disease  three 
other  horses  of  the  plaintiff  of  the  value  of  dollars,  by 

reason  whereof  one  of  said  horses  died,  and  the  others  were  ren- 
dered worthless,  and  the  plaintiff  was  put  to  great  expense  in  the 
care  of  said  horses  and  in  attempting  their  cure.^ 

lY.  That  by  reason  of  the  premises  this  plaintiff  was  injured 
and  misled  to  his  damage  dollars.^ 

Whebefore  [etc.j  demand  of  judgment^, 

averment  of  unsoundness.  Fleming  L.  R.,  1  C.  P.  559;  Bradley  v.  Rea,  14 
9.  Toler,  7  Gratt.  810.  Plaintiff  need  Allen,  20.  But  one  who  buys  a  horse 
not  negative  the  idea  that  the  defects  with  a  warranty  of  kindness  cannot 
were  patent.  Jjabeaune  i3.  Poclington,  recover  in  tort  for  damage  done  by  the 
21  Mo.  35.  breaking  of  his  wagon  and  harness  in 

1  Where  there  is  an  express  war-  consequence  of  unkindness  of  the 
ranty  of  quality,  the  buyer  is  not  horse,  although  the  vendor  knew  the 
bound,  on  discovering  a  defect,  to  warranty  to  be  false.  Case  v.  Stevens, 
return  the  goods  in  order  to  sustain  19  Centr.  L.  J.  811  (Mass.  1884). 
an  action  for  a  breach.  It  is  doubted  *  The  measure  of  damage  for  a 
whether  he  has  the  right  to  do  this  in  breach  of  warranty,  where  the  goods 
absence  of  fraud.  Day  t.  Pool,  52  N.  have  not  been  returned,  is  the  differ- 
Y.  416;  Briggs  «.  Hilton,  99  id.  517;  ence  between  the  actual  value  of  the 
Freyman  t,  Enecht,  78  Pa.  St.  141.  article  sold  and  the  value  of  the  art- 
He  may,  without  offering  to  return,  icle,  had  it  conformed  to  the  war- 
sue  for  his  damages  or  recoup  them  in  ranty  (Tuttle  v.  Brown,  4  Gray 
the  seller's  action  for  the  price.  Miller  [Mass.],  457;  Loomis  v.  Cromwell,  8 
«.  Eno,  14  N.  Y.  597;  Waring  t».  Ma-  Law  Rep.  548;  Pinney  a.  Andrus,  41 
son,  18  Wend.  (N.  Y.)  425;  Boorman  Vt.  682;  Freyman  «.  Knecht,  78  Pa. 
r.  Jenkins.  12  id.  566.  8t.    141;    Thorntons.   Thompson,    4 

•  The  plaintiff  may  recover  not  only  Grat.  [Va.]  121;  Moulton  ©.  Scruton, 
the  difference  between  the  value  of  the  89  Me.  287;  Gary  o.  Gruman,  4  Hill 
chattel  as  warranted  and  as  found  to  [N.  Y.],  625;  Reggio  t>.  Braggiotti,  7 
be,  but  also  special  damages  for  in-  Gush.  [Mass.]  166;  Gothers  v.  Keever, 
Juries  oocasioned  by  the  condition  of  4  Pa.  St.  168;  Tatum  v.  Mohr,  21  Ark. 
the  chattel,  as,  the  communication  of  851);  and  it  has  been  held  that  the  con- 
infectious  diseases  by  an  animal  war-  tract  price  is  strong  evidence  of  what 
ranted  sound.  Jeffrey  v.  Bigelow,  13  the  article  would  have  been  worth  if 
Wend.  (N.  Y.)  518;  28  Am.  Dec.  476;  sound.  Gary  t>.  Gruman,  tupra; 
Long  «.  Clapp,  15  Neb.  417;  Smith  «.  Thornton  c.  Thompson,  9upra;  Reggio 
Oreen,  16  £ng.  441;  Mullett  v.  Mason,   9.  Braggiotti,  Bupra,  Where  the  goods 
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476.  Of  the  Breeding  auaUties  of  a  StaUion.' 

I.  That  on  the  day  of  j  18  ,  defendant  sold  plaintiff 
a  black  stallion,  for  which  plaintiff  paid  defendant  the  sum  of 

dollars. 

II.  That  defendant  [falsely  and  fraudulently]  represented  said 
horse  to  be  a  sure  foal-getter  [knowing  the  same  not  to  be  a  sure 
foal-getter,  and  well  knowing,  at  the  time  said  representations 
were  made,  that  said  horse  was  utterly  barren  and  incapable  of 
getting  colts]. 

III.  That  plaintiff  stood  said  horse  for  the  year  18  ,  and 
advertised  the  same ;  that  said  horse  was  patronized  extensively 
by  the  public,  who  put  to  him  mares,  which  mares  were  fruit- 
ful and  were  covered  by  said  horse  during  the  spring,  summer  and 
fall  of  18  ;  that  none  of  said  mares  became  with  foal  by  said 
horse ;  that  said  horse  was  utterly  barren  and  unprolific  at  the 
time  of  said  sale,  and  utterly  incapable  of  getting  any  mares  with 
foal. 

IV.  That  plaintiff  relied  upon  the  statements  and  representar 
tions  so  made  by  defendant,  believing  the  same  to  be  true,  and 
purchased  said  horse  for  breeding  purposes ;  that  the  defects  and 
reasons  why  said  horse  was  so  unprolilic  and  barren  were  of  such 
a  character  that  they  could  not  be  detected  by  a  person  of  ordi- 
nary prudence  and  skill,  exercising  ordinary  care ;  *  that  said  horse 
was  unsound,  and,  for  reasons  unknown  to  plaintiff  at  the  time  of 
the  sale  [but  well  known  to  defendant,]  unprolific  and  barren ; 
and  that  plaintiff  had  no  means,  at  or  or  before  the  time  of  said 
purchase,  of  ascertaining  that  said  horse  was  so  unprolific ;  [but 

prove   utterly    worthless    the    whole  ern  Rep.  867  (Ind.  Sup.  Gt.  1886),  where 

price  paid  may  he  recovered.    SeeWil-  the  complaint  was  sustained  against 

liamson  v.  Carnaday,  3  Ired.  (N.  0.)  general  demurrer.    The  complaint  is 

849;    Conner   v.    Henderson,    mpra.  given  in  full,  but  the  words  inclosed 

Where  the  seller  sues  for  the  price,  the  in  brackets  are  deemed  irrelevant  t^o  the 

buyer  may  prove  the  breach  of  war-  action  on  the  warranty.    (See  notes  to 

ranty,  in  reduction  of  damages.     Har-  preceding  form.) 

rington  v.  Stratton,  22  Pick. (Mass.)  510;  *  Plaintiff  is  not  required  to  negative 

Mixer  «.  Ooburn,  11  Mete.  (Mass.)  561;  the  idea  that  the  defects  may  have 

Dorr  «.  Fisher,  1  Gush.  (Mass.)  271.  been  apparent.    Labeaune  «.  Poctling- 

» Prom  Byard  v.  Harkrlder,  6  West-  ton.  21  Mo.  85. 
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that  said  facts  were  well  known  to  appellant,  who  concealed  the 
same  from  appelleej. 

Y.  That  said  horse  was  and  is  of  no  valne  whatever  to  plain- 
tiff, and  plaintiff  has  been  damaged  dollars. 

Wheeefobr  [eto.y  demand  of  judgmenf], 

477.  Of  the  Amount  due  on  a  Judgment  Assigned.' 

I.  That  on  or  abont  the  day  of  ,  18  ,  the  defend- 
ant, for  a  valnable  consideration,  duly  assigned  by  writing,  nnder 
his  hand  [and  seal]  to  this  plaintiff  a  judgment  which  he  had,  on 
the  day  of  >  18  ,  recovered  in  the  Supreme  Court, 
county  of  [or^  in  the  Court],  for  the  sum  of 
dollars,  in  a  certain  action  wherein  Y.  Z.,  defendant  above  named, 
was  the  plaintiff,  and  one  M.  K.  was  defendant. 

II.  That  said  assignment  contained  a  covenant  on  the  part  of 
defendant  of  which  the  following  is  a  copy :  [copy  of  the  cove- 
nant]. [6^r,  that  the  defendant  did  therein  and  thereby  war- 
rant that  there  was  due  upon  said  judgment,  from  said  M.  N.,  the 
sum  of  dollars,  with  interest  thereon  from  the  day  ol 

,18     .] 

III.  That  in  truth,  at  the  time  of  said  assignment,  said  judg- 
ment had  been  paid  in  full  [<?r,  in  part]  to  the  defendant,  and 
that  no  part  thereof  [pr^  only  the  sum  of  dollars]  was  or 
now  is  due  thereon. 

IV.  That  by  means  of  the  premises  this  plaintiff  was  injured 
and  misled  to  his  damage  dollars. 

Whebefore  [etc.^  deinand  of  judgnienf], 

478.  Of  the  Working  auaUties  of  a  Machine.  < 

I.  That  on  or  about  the  day  of  >  18     ,  the  defend- 

ant sold  to  plaintiff  a  [reaping  machine]  for  the  sum  of 

>  As  to  the  character  of  the  implied  others,  that  it  failed  to  show  that  the 

warranty  upon  assignment  of  a  judg-  machine  was  entirely  worthless  or  that 

ment,  see  Flandrow  «.  Hammond,  148  defendant  was  notified  that  it  did  not 

N.  Y.  129;  42  N.  E.  Rep.  611.  work  and  given  an  opportunity  to  re- 

1  This  form  is  substantially  as  sus-  pair  it  or  that  it  was  given  a  fair  trial 

tained  in  Seiberling  9.  Tatlock,  13  Ind.  or  test. 
App.  841,  against  objections,  among^ 
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dollars  then  paid  by  plaintiff  therefor,  and  then  and  there  war- 
ranted [that  said  machine  was  well  made  and  made  of  good  mate- 
rial, and  that  it  would  work  well  and  as  well  as  any  machine  on 
the  market]. 

II.  That  plaintiff  relied  upon  the  said  warranty  and  was  thereby 
induced  to  buy  and  pay  for  said  machine. 

III.  That  said  machine  did  not  fulfill  nor  comply  with  the  con- 
ditions of  said  warranty  ;  that  it  was  not  well  made  nor  made  of 
good  material ;  that  it  did  not  work  well,  nor  as  well  as  other 
machines  on  the  market. 

IV.  That  said  machine  has  been  tested^  and  tried  by  persons 
skilled  in  the  management  and  use  of  reaping  machines  in  the 
presence  of  the  defendant,  but  that  said  machine  would  not 
Istate  character  of  defective  work'] ;  that  defendant  failed  to 
remedy  said  defects  or  cause  said  machine  to  work  in  accordance 
with  said  warranty. 

V.  That  by  reason  aforesaid  said  machine  was  and  is  entirely 
worthless  and  of  no  value  to  plaintiff,  to  plaintiff's  damage 
dollars. 

Wherefore  [etc.,  demxmd  of  judgmenf\, 

470.  Of  the  duality  of  Gkxxls. 
[From  Fairbanks  Canning  Co.  v,  Metzger,  118  N.  T.  260.] 

I.  {After  alleging  a  purchase  ofheef  the  pleading  continued] 
that  by  the  agreement  between  the  parties  said  beef  was  to  be  and 
warranted  to  be  very  clean,  well  dressed  and  in  first-class  condi- 
tion, not  heated  before  being  killed,^  and  in  as  good  or  better  con- 
dition than  the  beef  delivered  by  defendant's  competitors,  A.  &  S. 


*  A  test  must  be  alleged,  and  it  is  not  the  agreement,  the  vendee's  right  to 

sufficient  to  allege  that  the  machines  recover  damages  does  not  survive  an 

will  not  do  the  work  as  warranted,  acceptance  of  the  property,  after  op- 

Brower  v.  Nellis,  6  Ind.  App.  828.  portunity  to  ascertain  the  defect,  un- 

^  It  was  held  that  this  agreement  less  notice  has  been  given  to  the  ven- 

constituted  an  express  warranty  which  dor,  or  the  vendee  offers  to  return  the 

would  survive  acceptance.    In  cases  property.    Coplay  Iron  CJo.  «.  Pope 

of  executory  contracts  for  the  sale  and  108  N  Y.  232.    But  where  there  was 

delivery  of  personal  property,  if  the  an  expreis  viarranty,    the   vendee  is 

article  furnished  fails  to  conform  to  under   no   obligation   to   return  the 
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II.  That  defendant  failed  to  perform  its  agreement  with  said 
plaintiffs,  and  large  quantities  of  the  beef  so  delivered  by  said 
defendant  to  said  plaintiffs  were  not  clean,  or  well  dressed,  or  in 
firstrclass  condition,  that  much  of  it  had  been  heated  before  being 
killed,  and  a  very  large  quantity  of  it  was  not  in  as  good  condi- 
tion as  the  beef  delivered  by  A.  &  S.  That  it  was  heated  and 
damp  and  slimy,  and  partially  decayed,  and  was  not  properly 
loaded  and  not  properly  cooled  or  ventilated  or  provided  with  ice, 
and  was  not  propierly  shipped  in  proper  cars,  and  was  of  much 
less  value  than  it  would  have  been  if  it  had  been  as  agreed  by 
defendant. 

III.  That  at  least  [75,000  lbs.]  of  said  beef  was  on  an  average 
worth  [two  cents  per  pound]  less  at  than  it  would  have 
been  had  it  been  as  agreed  by  said  defendant,  and  said  plaintiffs 
have  sustained  at  least  dollars  damages  in  consequence  of 
such  breach  of  agreement  on  the  part  of  said  defendant. 

Wherefobe  [etc.j  demand  of  j%tdgment\ 

480.  The  Same,  Another  rtrm. 

[Complaint  sustained  in  Lindsay  v.  Mulqueen,  26  Hun  (N.  T.), 
485.] 

I.  That  at  ,  on  or  about  the  day  of  ?  18  ,  the 
defendant  offered  to  sell  the  plaintiff  for  dollars,  to  be  paid 
to  him  by  this  plaintiff,  yards  of  carpet,  which  said  carpet 
defendant  warranted  [and  fraudulently  represented]  *  to  be  a  first- 
class  imported  English  body  Brussels  carpet  and  made  of  all  wool. 

II.  That  the  plaintiff,  relying  on  said  warranty  and  representa- 
tions and  believing  the  same  to  be  true,  was  induced  thereby  to 
purchase,  and  did  purchase  the  same  from  the  defendant  and  paid 
him  therefor  said  sum  of  dollars. 

III.  That  in  truth  and  in  fact  said  carpet  so  sold  as  aforesaid 

goods,  and  the  right  to  recover  dam-  on  the  ground  that  the  complaint  was 
ages  for  the  breach  survives  an  accept-  framed  in  tort.  The  court  held, 
ance.  Day  v.  Pool.  52  N.  Y.  416.  however,  that  the  complaint  was  not 
*  These  allegations  in  brackets  are  sufficient  on  that  theory,  as  it  con- 
unnecessary,  but  appeared  Id  the  prec-  tained  no  allegation  of  intent  to 
edent,  and  were  responsible  for  de-  deceive. 
fendant's  appeal  to  the  General  Term, 

63 
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was  not  a  first-class  imported  English  body  Brussels  caipet  made 
of  all  wool,  as  by  the  defendant  warranted  and  represented,  but 
the  same  was  of  a  mixed  textnre  known  as  jute  and  was  a  greatly 
inferior  article  [all  of  which  the  defendant  knew  at  the  time  he 
made  the  fraudulent  warranty  and  representations  aforesaid].^ 

Wherefobb  [etc.y  demand  of  judgmen{\. 

481.  On  a  Sale  by  Sample.' 
[From  counterclaim  in  Briggs  t?.  Hilton,  99  N.  T.  617.] 

I.  That  in  or  about  the  month  of  ,  18  ,  at  ,  the 
plaintiff  bought  certain  goods  of  the  defendant,  by  samples  which 
represented  sound  and  merchantable  goods  suitable  for  and  known 
as  ^^  cloakings,"  which  goods  defendant  agreed  should  in  all 
respects  be  equal  to  such  samples,  and  plaintiff  bought  relying 
thereupon. 

II.  That  in  the  month  of  thereafter  following,  defend- 
ant delivered  to  plaintiff  six  bales,  containing  fifty-seven  pieces, 
of  such  cloakings ;  that  the  first  bale  so  delivered  contained  ten 
pieces,  which  plaintiff  examined  and  found  to  correspond  with 
said  samples. 

III.  That  relying  upon  defendant's  said  agreement  and  guar- 
anty, plaintiff  accepted  and  paid  for  said  six  bales  the  agreed 
price,  to  wit,  dollars. 

IV.  That  thereafter,  and  without  knowledge  of  their  real  con- 
dition, plaintiff  sold  and  delivered  a  portion  of  said  goods  to  their 
customers ;  that  said  customers  afterwards  returned  tlie  same  as 
damaged,  and  refused  to  keep  or  pay  for  them  ;  that  thereupon 
plaintiff  examined  the  goods  contained  in  said  five  other  bales, 
so  delivered  by  defendant,  and  found  that  no  part  thereof  cor- 
responded with  said  samples,  but  they  were  imperfect,  unmerchant- 
able and  wholly  unfit  for  cloakings  and  of  no  value  therefor. 

V.  That  plaintiff  immediately  notified  defendant  of  the  char- 

^  See  last  note  on  page  497.  with  the  quality  of  the  bulk.    Key> 

*  To  constitute  a  sale  by  sample  with  nolda  t.  Palmer,  21  Fed.  Rep.  4^. 
warranty  implied,  it  must  appear  that  On  the  sale  of  goods  by  sample,  there 
the  parties  contracted  solely  with  ref-  is  an  implied  warranty  that  the  goods 
erence  to  the  sample,  and  naturally  sold  shall  be  equal  in  quality  and  de- 
understood  that  they  were  so  dealing  scription   to   the   sample    produced. 
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acter  and  condition  of  said  goods,  as  aforesaid,  and  offered  to 
return  the  same,  but  defendant  refused  to  receive  thein  or  to 
return  to  plaintiff  the  price  paid  therefor. 

YI.  That  by  reason  aforesaid,  plaintiff  has  been  damaged 
dollars. 

Wherefore  [etc.y  demand  of  jvdgmen{\. 

482.  Of  ntneM  for  Particular  PurpoM.* 

I.  That  at  the  times  hereinafter  mentioned  defendant  was 
engaged  in  the  manufacture  of  \8pecify  wJiat^  as]  leather. 

II.  That  on  or  about  the  day  of  9  I^  9  ^^^  defend- 
ant sold  and  delivered  to  the  plaintiff  [specify  what^  as]  kid 
skins,  for  which  plaintiff  paid  dollars ;  that  plaintiff  bought 
the  same  for  the  purpose  of  [state  parturular  purpose^  as]  manu- 
facturing the  same  into  shoes,  of  which  said  defendant  had  knowl- 
edge, and  then  and  there  warranted  said  leather  to  be  fit  and 
proper  for  such  purpose. 

III.  That  plaintiff  relied  upon  said  warranty,  and  attempt^  to 
use  said  leather  for  the  purpose  aforesaid,  but  that  the  same  when 
put  to  the  test  of  actual  wear  proved  unsound  and  rotten,  and 
unsuited  for  manufacture  into  shoes. 

rV.  That  as  soon  as  said  unfitness  was  ascertained,  plaintiff 
notified  defendant  thereof,  and  offered  to  return  the  balance  of 
said  leather  which  had  not  theretofore  been  manufactured. 

V.  That  defendant  refused  to  accept  said  leather,  or  any  part 
thereof,  or  to  repay  to  plaintiff  the  purchase  price  thereof,  to  his 
damage  dollars. 

Wherefore  [etc.^  demand  of  jvdgment]. 

Mailer  t.  Eno,  14  N.  Y.  597;  Briggsr.  for  a  particular  purpose.     Iron  Co.  v. 

Hnton,  99  id.  517;    Graflf  x>.   Foster,  Thompson,  20  N.  Y.  Weekl.  Dig.  817; 

67  Mo.  512;  Gill  v,  Kaufman,  16  Kan.  Hoe  v.  Sanborn.  21  N.  Y.  552;  Harris 

571;    Moore  v,  McKinley,  5  Cal  471;  v.  Waite.  51  Vt.  481;  White  c.  Oaks, 

Brantley  ».  Thomas.  22  Tex.  271;  Leo-  88  Me.  367. 

nard  r.  Fowler.  44  N.  Y.  289;    Day  f>.       *  The  purpose  for  which  the  article 

Raguet.  14  Minn.  273;    Grimolby  v.  was  warranted  fit  must  be  set  out;  it 

Wells,  Law  R..  10  C.  P.  891;  12  Eng.  is  insufficient  to  aver  warranty  that  it 

Rep.  451.  was  fit  for  use.     Shepherd  t>.  Pybus.  8 

*  The  law  will  raise  an  implied  war-  Man.  &  G.  868. 
ninty  upon  a  sale  by  a  manufacturer 
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48a  Of  TiUe  of  Ghattela  Sold.* 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant  offered  to  sell  to  the  plaintiff  for  dollars, 
to  be  paid  to  liim  by  this  plaintiff,  a  certain  [pianoforte,]  then  in 
the  defendant's  possession,  and  warranted  said  pianoforte  to  be 
the  property  of  defendant. 

II.  That  the  plaintiff,  relying  on  said  warmnty,  purchased  the 
same  from  defendant,  and  paid  him  therefor  dollars. 

III.  That  said  pianoforte  was  then  not  the  property  of  defend- 
ant, but  belonged  to  one  M.  N. 

.  IV.  That  thereafter  the  said  M.  N.  sued  the  plaintiff  to  recover 
possession  of  the  same ;  and  that  the  plaintiff  gave  the  defendant 
due  and  timely  notice  of  the  commencement  of  said  action,  and 
required  him  to  defend  the  same,  or  judgment  would  be  suffered 
by  failure  to  answer  ;  but  the  defendant  neglected  to  defend  said 
action,  and  such  proceedings  were  afterwards  had  therein  as  that 
the  said  M.  N.  recovered,  by  legal  process,  possession  of  said 
pianoforte  from  the  plaintiff,  with  dollars  costs,  which 

plaintiff  paid. 

Y.  That  by  reason  of  the  premises  this  plaintiff  was  misled  to 
his  damage  dollars.^ 

Wherefore  [etc,j  demand  of  judgment], 

*  Upon  the  sale  of  personal  property  be  implied.  Edick  «.  Crim,  10  Barb. 
in  possession,  the  law  implies  war-  (N.  Y.)  445;  8  Kent's  Com.  (5th  eel.) 
ranty  of  title  by  the  vendor.  2  Kent's  478;  Scranton  v.  Clark,  39  N.  Y.  290. 
Com.  478;  Gross  v.  Kierski,  41  Cal.  It  is  unnecessary  to  allege  that  de- 
111;  Davis  V.  Smith,  7  Minn.  414;  fendant  knew  of  the  defect.  Medina 
Chancellor  v.  Wiggins,  4  B.  Mon.  201;  «.  Stouthton,  22  Raym.  893. 
Bechet  v»  Smithers.  18  Jones  <&  S.  (N.  *  The  measure  of  damages  in  an 
Y.)  381;  Billings  v.  Sutton,  5  N.  Y.  action  of  deceit  or  warranty,  against 
Week.  Dig.  58;  Burt  v.  Dewey,  40  N.  the  seller,  upon  a  failure  of  title,  is  the 
Y.  283;  McGiffln  v.  Baird,  62  id.  damages  and  costs  recovered  by  the 
329.  And  the  term  "  possession  "  in-  true  owner  against  the  buyer,  with  in- 
cludes possession  by  a  bailee  of  the  terest  thereon.  O'Brien  «.  Jones,  91 
vendor.  Shattuck  v.  Green,  104  Mass.  N.  Y.  198;  Blasdale  e.  Babcock,  1 
42;  Michel  v.  Ware,  3  Neb.  229.  Johns.   (N.    Y.)   617;    Armstrong    v. 

If  the  chattel  is  out  of  the  seller's  Percy,  5  Wend.  (N.  Y.)  585;  Arthur 

possession,  no  warranty  of  title  will  «.  Moss,  1  Or.  198. 
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4M.  Of  the  QenuineneM  of  a  Kote.^ 

I.  That  on  or  abont  the  day  of        ,  18    ,  at  ,  the 

defendant  offered  to  pass  to  the  plaintiff,  for  a  valuable  consider- 
ation, a  promissory  note  {describing  it^ —  e,  ^.,  thus]^  for  the  sniD 
of  dollars,  made  by  one  M.  N.,  payable  to  his  own  order, 

and  indorsed  by  him,  which  note  bore  date  the  day  of        , 

18    ,  and  was  payable  days  from  date  [or,  a  promissory 

note,  of  which  the  following  is  a  copy  :  copy  of  the  note']^  and 
then  and  there  warranted^  the  said  note  to  have  been  made  by 
the  said  M.  N. 

n.  That  the  plaintiff  relied  npon  said  warranty  and  purchased 
said  note  of  the  defendant,  and  paid  him  therefor  the  sum  of 
dollars. 

III.  That  said  note  was  not  made  by  said  M.  N.,  but  his  name 
was  forged  thereto. 

[Allege  special  danaage^  us:  lY.  That  thereafter,  and  when 
said  note  became  due,  the  same  was  not  paid  by  said  M.  K. ;  that 
thereupon  plaintiff  brought  an  action  in  Court  upon  said 

note  against  said  M.  N.,  which  action  said  M.  N.  defended  upon 
the  ground  that  he  had  not  made  said  note,  and  that  such  proceed- 
ings were  thereafter  had  that  judgment  was  duly  rendered  in  said 

^  As  a  general  rule,  upon  the  sale  of  lish  an  implied  warranty  as  to  the  va- 

a  note  or  written  obligation,  there  is  lidity  of  the  note;  and  a  complaint  is 

an  implied  warranty  by  the  seller  of  insufficient  against  demurrer    which 

its  genuineness.  Whitney  f.  Nat.  Bank,  fails   to   allege   that    defendant  had 

45  N.T.  805.    But  if,  at  the  time  of  the  knowledge  of  its  usurious  character. 

Bale,  the  seller  expressly  declines  to  Littancr  v.  Goldman,  72  K.   T.  502. 

warrant  the  genuineness  of  the  note,  The  seller  of  slock  does  not  impliedly 

so  such    warranty  will  be   implied,  warrant  that  the  corporation  issuing 

Bell  V.  Dagg,  60  N.  Y.  528.  the  stock  is  a  corporation  de  jure.    It 

Where  the  holder  of  a  note,  tainted  is  sufficient,  so  far  as  any  implied  war- 

with  usury,  transfers  it  for  a  valuable  renty  is  concerned,  if  it  is  issued  by  a 

consideration     without    indorsement  corporation  de  facto,    Harter  v.  £lz- 

and  without  representation  as  to  le-  roth,  12  Northeast.  Rep.  129  (Ind.  1887). 

gality,  in  the  absence  of  knowledge  on  Nor  is  there   any  implied  warranty 

his  part  at  time  of  the  transfer  of  the  that  it  is  not  an  overissue.    Bank  v. 

defect,  no  warranty  against  it  will  be  Kurtz,  99  Pa.  St.  344. 

implied,  and  an  action  cannot  be  bus-  '  Such  an  allegation  Is  supported  by 

mined  against  him  for  loss  sustained  facts   raising   an   implied  warranty, 

by  the  purchaser  by  reason  of  the  de-  Hoe  «.  Sanborn,  21  N.  Y.  652. 
feet.    A  tdenUr  is  essential  to  estab- 
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court  on  the  day  of        ,18    ,  in  favor  of  said  M.  N.  and 

against  this  plaiutilf,  for  dollars,  costs,  which  plaintiff  was 

compelled  to  and  did  pay].* 

Y.  That  by  reason  of  the  premises  the  plaintiff  was  injured  and 
misled,  to  his  damage  dollars.* 

Wherefore  [eto.y  demand  of  judgment]. 

485.  Of  Fitness  of  Article  for  Food.* 

I.  That  at  the  times  hereinafter  mentioned,  defendant  was  a 
retail  dealer  in  meat. 

II.  That  on  or  about  the  day  of  9  18  ,  plaintiff 
purchased  of  defendant,  for  immediate  consumption  as  food 
[state  chwracter  of  purchase^  which  defendant  knew  was  pur- 
chased for  such  purpose,  and  then  and  there  warranted  was  fit 
therefor. 

III.  That  plaintiff  relied  upon  said  warranty,  and  paid  defend- 
ant dollars  for  said  meat. 

IV.  That  said  meat  was  not  fit  for  use  as  food,  but  was  [partially 
decayed  and  unwholesome  and  dangerous  to  be  used]  and  of  no 
value  to  plaintiff  whatever. 

V.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 

dollars. 

*  Such  damages  are  recoverable,  is  unnecessarHj  charged  it  Deed  not  be 
Whitney  v.  Bank,  45  N.  Y.  308.  proved. 

'  For  a  comploiut  for  money  paid  to  *  That  an  implied  warranty  will  be 
defendant  on  a  bond  void  for  usury,  raised,  see  Divine  v.  McCormick.  50 
see  Form  134.  It  was  held  in  Shippen  Barb.  (N.  Y.)  116;  Money  c.  Fisher, 
«.  Bowen,  122  U.  8.  675,  that  it  scienter  92  Hun  (N.  Y.),  347;  72  N.  Y.  St.  Rep. 

888;  86  N.  Y.  Supp.  862. 
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CHAPTER  XXIX. 

COMPLAINTS  IN  ACTIONS  FOR  BREACH  OF  CONTRACTS  FOR 

SALE  OF  REAL  ESTATE. 

PAOK. 

486.  Against  vendor,  for  damages  for  not  fulfilling  agreement  to  convey, 

and  for  redelivery  of  securities  for  purchase  money 503 

487.  Against  vendor,  attempting  to  sell  as  executor,  setting  forth  incum- 

brances, because  of  which  deed  was  rejected 505 

488.  Against  purchaser,  for  not  fulfilling  agreement  to  purchase 507 

489.  Against  purchaser  at  auction,  for  deficiency  on  resale 508 

490.  Averment  of  defendant's  rescission,  as  an  excuse  for  plaintiffs  non- 

performance    508 

491.  Averment  of  false  representations  by  the  defendant,  which  prevented 

the  plaintiff  from  fulfilling 509 

492.  By  vendor,  agiunst  the  executor  of  the  purchaser 509 

486.  Against  Vendor  for  Damages  for  Not  Fulfilling  Agreement  to 
Oonvey,  and  for  Redelivery  of  Securities  for  Purcliase  Money.* 

I.  That  on  the  day  of  j  IS     ,  this  plain tiflE  and 

the  defendant  entered  into  an  agreement  in  writing,  under  their 
hands  and  seals,  whereby  the  defendant  agreed  to  sell  to  the  plain- 
tiff the  farm  the  defendant  then  resided  on,  in  the  town  of  Hyde 
Park,  in  the  eonnty  of  Dutchess,  and  containing  acres  or 

thereabout,  for  the  sum  of  dollars  per  acre ;  and  that  he 

would,  on  the  1st  day  of  May  then  next  ensuing,  at  the  county 
clerk's  office,  in  the  town  of  Poughkeepsie,  between  the  hours  of 
eight  o'clock  in  the  morning  and  six  in  the  evening,  on  receiving 
from  the  plaintiff  the  sura  of  dollars  per  acre,  at  his  own 

expense  execute  a  proper  conveyance  in  fee  simple  of  said  premises 
to  this  plaintiff  free  of  all  incumbrances ;  and  the  plaintiff  agreed 
that  he  would,  at  the  time  and  place  above  mentioned,  on  the 
execution  of  such  conveyance,  pay  to  the  defendant  the  sum  of 
dollars  per  acre  as  aforesaid  ;  and  that  in  said  agreement  the 
defendant  acknowledged  the  payment  by  the  plaintiff  of  $1,000, 
in  part  payment  of  said  premises ;  and  further  agreed  to  take  a 
bond  conditioned  for  the  payment  of  six  thousand  dollars,  secured 
by  a  mortgage  on  said  premises  in  payment  of  $6,000  of  the  pur- 

1  This  is,  in  substance,  the  complaint  affirming  13  Barb.  (N.  Y.)  187. 
hi  Holmes  «.  Holmes,  9  N.  Y.  525; 
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chase  money,  said  bond  and  mortgage  to  be  payable  in  one  year 
from  said  Ist  day  of  May,  and  to  bear  interest  at  six  per  cent  per 
annum ;  and  farther  agreed  to  pay  this  plaintiff,  on  failure  of 
performance  [one  thousand]  dollars  liquidated  damages. 

II.  That  on  the  [day  agreed]^  at  [the  place  agreed]^  the  plain- 
tiff  was  ready  and  willing  to  fulfill  the  agreement  on  his  part  in  all 
respects  [or  where  a  tender  was  necessary :  ^  That  on  the 

day  of  ,  18    ,  at  ,  the  plaintiff  was  ready  and  willing 

to  fulfill  the  agreement  on  his  part  in  all  respects,  and  then  and 
there  offered  to  the  defendant  to  accept  a  conveyance  of  the  prem- 
ises, and  tendered  to  the  defendant  a  bond  and  mortgage  drawn 
and  executed  pursuant  to  the  agreement,  and  the  residue  of  the 
purchase  money  in  cash],  and  otherwise  has  duly  performed  all 
the  conditions  of  said  agreement  on  his  part. 

III.  That  the  defendant  [refused  to  convey  the  said  premises^ 
pursuant  to  the  agreement,  and  he]  then  could  not  and  cannot 
now  convey  a  good  title  to  the  farm  free  of  all  incumbrances ; 
but,  on  the  contrary,  the  same  was  and  still  is  subject  to  various 
defects  and  incumbrances,  and  in  particular  to  a  lease  made  by 
him  to  the  trustees  of  the  school  district  for  the  erection  and  use 
of  a  school  house,  and  to  the  inchoate  right  of  dower  of  the  wife 
of  one  y.  B.,  who  is  still  living ;  wherefore  the  defendant  failed 
to  perform  his  agreement'  to  the  damage  of  the  plaintiff  one 
thousand  dollars. 

Second.  And  for  a  second  cause  of  action  the  plaintiff  alleges : 

IV.  That  the  payment  of  $1,000  hereinbefore  stated  to  have 
been  made  by  the  plaintiff  to  the  defendant,  in  pursuance  of  the 
said  agreement,  was  made  by  a  negotiable  promissory  note  for 
that  amount,  made  by  this  plaintiff,  payable  to  the  order  of  one 
W.  H.,  and  indorsed  by  him,  which  note  was  delivered  to  the 
defendant  and  accepted  by  him  in  payment  of  said  sum  of  one 
thousand  dollars,  and  still  remains  in  his  possession. 


^  A  tender  is  necessary  where  de-  *  This  averment  dispenses  with  an 

livery  of  deed  and  payment  of  pur-  averment  of  tender  where  tender  was 

ciiase  money  are  to  be  concurrent  acts,  not  a  condition  precedent,  but  only  a 

Abb.   Brief  on  PL  §  188,  and  cases  concurrent     condition.     Holmes    «. 

cited.  Holmes,  9  N.  Y.  525. 


Sales  of  Heal  Estate.  505 

Whebefobe,  the  plaintiff  demands  judgment  against  the  defend- 
ant, (1)  for  the  sum  of  one  thousand  dollars,  and  (2)'  that  he  be 
required  to  cancel  and  deliver  up  to  the  plaintiff  said  note. 

487.  Against  Vendor,  Attempting  to  Sell  as  Szeoutor,  Setting  Forth 
Incumbrances,  Because  of  which  Deed  was 


I.  That  in  or  about  the  month  of  j  18  ?  one  M.  N. 
died  at  the  city  of  ,  seized  in  fee  of  the  premises  herein- 
after described  [allege  probate  of  will  and  defenda/nfa  appovnl- 
ment  as  executor.    See  Form  51]. 

II.  That  heretofore,  and  on  or  about  the  day  of  , 
18  ,  at  the  city  of  ,  the  said  defendant  represented  to 
plaintiff  that  the  title  to  the  hereinafter  described  premises  was 
good  and  marketable,  and  free  from  incumbi*ances  [except  a  cer- 
tain mortgage  for  dollars],  and  that  he  had  good  right 
to  convey  the  same  as  such  executor ;  and  thereupon  said  defend- 
ant made  and  delivered  to  plaintiff  his  agreement  as  such  execu- 
tor in  writing,  dated  on  said  day,  wherein  and  whereby  he  agreed 
that  on  the  day  of  >  18  ,  he  would  convey  said 
premises  to  plaintiff  free  and  clear  of  all  incumbrances  [except 
said  mortgage]. 

III.  That  the  property  so  agreed  by  the  defendant  to  be  con- 
veyed to  plaintiff  is  situate  in  the  city,  county  and  State  of 

,  and  consists  of  a  [city  lot  and  a  building  erected 
thereon],  and  which  is  described  in  said  agreement  as  follows,  to 
wit  [copy  description]. 

IV.  That  at  the  time  of  the  execution  of  said  agreement  by 
defendant,  and  in  reliance  upon  the  truth  of  the  defendant's  said 
representations,  plaintiff  agreed  to  pay  the  sum  of  dollars 
fur  said  premises,  and  then  and  there  paid  to  defendant  as  such 
executor,  the  sum  of  dollars  on  account  of  such  purchase 
price  ;  and  plaintiff  further  agreed  that  he  would  pay  the  balance 
thereof  on  said                 ,18    . 

V.  That  thereafter,  by  mutual  agreement  between  plaintiff  and 
defendant,  the  time  for  completing  said  agreement  was  extended 
by  several  mesne  extensions  to  the  day  of  ,  18    . 

64 
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VI.  That  plaintiff  has  duly  performed  all  the  conditions  on  his 
part.  ,  That  on  said  day  of  j  18  ,  and  at  the  hour 
and  place  theretofore  agreed  upon,  to  wit,  at  the  hour  of 
o'clock  in  the  afternoon,  at  the  office  of  ,  in  said  city 
of  ,  plaintiff  duly  tendered  to  defendant  the  residue  of 
the  purchase  money  to  be  paid  by  him,  and  demanded  a  deed 
which  would  convey  the  fee  of  said  premises  free  from  all  incum- 
brances except  as  aforesaid, -and  such  as  would  convey  to  plaintiff 
.^  full,  good  and  marketable  title  thereto  ;  that  thereupon  defend- 
ant tendered  to  plaintiff  a  deed  of  said  premises  as  such  executor, 
which  plaintiff  declined  to  accept  because  defendant  was  then  and 
there  unable  to  convey  as  such  executor,  and  said  deed  so  tendered 
did  not  and  would  not  then  and  there  convey  to  plaintiff,  a  full, 
good  and  marketable  title  to  said  premises  and  the  whole  tiiereof 
free  and  clear  of  all  incumbrances  except  as  specified  hereinbefore; 
that  said  title  was  and  is  not  good  and  marketable,  and  could  not 
be  conveyed  by  said  defendant  as  such  executor  in  fee  free  from 
incumbrances  except  as  aforesaid,  under  said  deed  as  so  tendered, 
for  the  following  reasons :  \set  forth  specifically  the  defects  of 
title^  as'] 

(a)  that  at  the  time  of  his  death  said  M.  N.  was  indebted  to  sun- 
dry persons,  which  indebtedness  is  still  unpaid :  that  there  are 
also  due  from  his  estate  and  unpaid  certain  funeral  expenses ;  that 
said  premises  are  subject  to  sale  for  the  satisfaction  of  all  and 
every  part  thereof ; 

(b)  that  there  is  due  to  the  city  of  from  the  estate  of 
said  M.  N.  a  transfer  tax,  which  is  an  existing  lien  upon  said 
premises ; 

(c)  that  there  remain  unpaid  certain  taxes,  water  rates  and 
assessments  which  are  existing  liens  upon  said  premises. 

VII.  That  plaintiff  is  advised  by  his  attorney,  and  in  good  faith 
believes  that  defendant  is  unable  to  and  did  not  in  the  deed  so  as 
aforesaid  tendered  by  him  convey  or  offer  to  convey  to  plaintiff  a 
good  and  marketable  title  in  fee  simple  to  said  premises,  free 
and  clear  of  all  incumbrances  except  as  specified  in  their  said 
agreement. 

VIII.  That  by  reason  of  defendant's  said  representations,  and 
his  said  agreement  of  sale,  plaintiff  in  good  faith  paid  out  and 
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expended  considerable  sums  of  money  in  having  the  title  to  said 
premises  searched,  in  the  procurement  of  an  abstract  of  the  title 
thereof,   in   commissions   for  obtaining  a  loan  of  dollars 

thereon,  amounting  in  all  to  the  sum  of  dollars ;  that  plain- 

tiff has  suffered  damages  by  reason  of  the  default  by  said  defend- 
ant in  carrying  out  his  said  agreement  in  the  sum  of  dollars. 

Wherefore  [etc.^  demand  of  judgment]. 

488.  Against  Purchaser,  for  not  Fulfilling'  Agreement  to  Purchase. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  plaintiff  and  defendant  entered  into  an  agreement  in  writing 
under  their  hands  and  seals,  of  which  the  following  is  a  copy : 
[copy  of  ths  contracf]. 

[Or,  I.  That  on  or  about  the  day  of  ,18     ,  at 

,  the  plaintiff  and  defendant  mutually  agreed  that  at  the 
hour  of        o'clock  on  the  day  of  ,  18     ,  at  the  office 

of  M.  N.,  Esq.,  in  the  city  of  ,  the  plaintiff  should  sell  to 

the  defendant  and  on  said  day  deliver  to  him  a  good  and  sufficient 
conveyance  thereof,  and  that  the  defendant  should  purchase  from 
the  plaintiff   {briery  designate  the  premises)^  in  the  town  of 
,  county  of  ,  and  State  of  ,  for  dollars, 

payable  —  specify  terms.'] 

II.  That  on  said  day  of  j  I^  ?  ^^  ^^  time  and 
place  appointed,  to  wit  [specifying  it\  the  plaintiff  was  ready 
and  willing  to  complete  said  agreement  on  his  part  and  then  and 
there  tendered*  to  the  defendant  a  good  and  sufficient  deed  of  the 
said  premises  and  demanded  payment  of  the  said  snm  of 

•  dollars  [or  otherwise^  according  to  the  contract]^  and  otherwise 
duly  performed  all  the  conditions  thereof  on  his  part. 

III.  That  the  defendant  neglected  to  comply  with  the  terms  of 
the  agreement  on  his  part,  and  wholly  failed  to  pay  the  purchase 
money,  to  the  damage  of  the  plaintiff  dollars.^ 

Wherefore  [etc.^  demand  ofjudgmervC]. 

'  Tender  of  deed  must  be  averred  '  As  a  general  rule  the  measure  of 

where  its  delivery  and  payment  of  damages  in  such  action  is  held  to  be 

price  are  concurrent  acts.    Abb.  Brief  the  difference  between  the  price  agreed 

on  PL  §  188,  and  cases  cited;  Soper  i^.  to  be  paid  for  the  land  and  its  real 

Oabe,  65  Kan.  6i6.  value  at  the  time  the  contract  was 
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489.  Againct  Purchaser  at  Auction,  for  Deficiency  on  Bewale.' 

I.  That  on  the  day  of  9  1^  9  plaintiff  was  the 
owner  in  fee  of  lots  of  land  in  the  ward  of  the 
city  of  New  York,  once  part  of  the  estate  of  the  late  C.  H. ; 
that  on  said  day  plaintiff  pnt  said  lots  up  for  sale  by  auction,  at 
the  Exchange,  in  the  city  of  New  York,  and  announced 
l)eforo  the  commencement  of  the  sale,  as  a  part  of  the  terms  of 
sale,  that  [ten]  per  cent  of  the  purchase  money  was,  on  the  day 
of  sale,  to  be  paid  by  the  purchaser  to  the  plaintiff,  and  to  the 
auctioneer  the  auctioneer's  fee  of  ten  dollars  on  each  avenue  lot, 
and  five  dollars  on  each  street  lot;  and  that  if  any  purchaser 
failed  to  make  such  payments  on  the  day  of  sale,  the  lots  purchased 
by  him  would  be  resold,  and  he  be  charged  witli  the  deficiency. 

II.  That  at  the  said  sale  the  defendant  bid  in  and  became  the 
purchaser  of  lots  [describe  the  particular  lots  purchased^ 
for  the  price  of  dollars  for  each  lot. 

III.  That  the  said  defendant  did  not,  on  the  day  of  sale,  or  at 
any  other  time,  pay  ten  per  cent,  or  any  part  of  the  price  bid,  or 
the  purchase  money,  or  auctioneer's  fees,  or  any  part  thereof. 

IV.  That  in  consequence  of  such  neglect  of  payment,  and 
after  previous  notice  given  to  the  defendant  of  the  time  and  place 
of  resale,  and  that  he  would  be  charged  with  the  deficiency,  the 
said  lots  were  put  up  for  resale,  and  resold  at  the  price  of 
dollars  for  each  lot,  making  a  deficiency  of  dollars  upon 
the  eight  lots. 

Wherefore  [etc.^  dema/nd  of  jvdgment], 

400.  Averment  of  Defendant's  Beeciasion,  as  an  Excuse  for  PlaintilTs 

Kon-performance.'  * 

That  on  or  about  the  day  of  9  18     ,  and  before  the 

time  for  the  plaintiff  to  perform  the  conditions  thereof  on  his 

broken.    Laird  v.  Pirn,  7  Mees.  &  W.  any  part  of  the  sum  paid  by  him  00 

474;    Porter  v,  Travis,  40  Ind.   556;  the  contract.    Lawrence  c.  Miller,  86 

Griswold  «.  Sabin,  51  N.  H.  167;  Con-  N.  Y.  181. 

gregation   Beth    Elohim   9.    Central  >  Adapted  from  the  complaint  in  1VI- 

Presby.  Church.  10  Abb.  Pr.  (N.  8.)  man  v.  Franklin,  8  Duer  (N.  T.).  8M. 

484.    It  is  held  that  the  vendee,  hav-  *  This  form  is  supported  by  Koith  «. 

ing  made  default,  cannot  recover  back  Pepper,  31  Wend.  (N.  T.)  686. 
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part,  the  defendant  gave  notice  [in  writing]  to  the  plaintiff,^  that 
be  would  not  take  the  said  land  and  woald  not  complete  his  said 
agreement ;  and  the  defendant  thereby  abandoned  the  agreement, 
and  ever  since  wholly  failed  to  perform  it,  although  plaintiff  was 
ready  and  willing  to  complete  said  agreement  on  his  part,  to  the 
plaintiff's  damage  dollars. 

491.  Averment  of  False  BepresentationB  by  the  Defendant,  which 

Prevented  the  Plaintiff 'from  Fulfillingr.* 

That  on  or  about  the  day  of  >  18    ,  and  before  the 

time  for  performance  on  the  part  of  the  plaintiff  had  arrived,  the 
defendant,  for  the  purpose  of  preventing  the  plaintiff  from  being 
ready  to  receive  the  said  ,  and  pay  tlieref or,  falsely  represented 

to  the  plaintiff  that  he  had  sold  said  to  other  persons,  and 

that,  relying  on  said  representations,  and  solely  by  reason  thereof, 
the  plaintiff  did  not  provide  the  means,  and  was  not  prepared  to 
receive  and  pay  for  the  same  as  he  otherwise  would  have  done. 

402.  By  Vendor,  against  the  Executor  of  the  Purchaser.' 

I.  That  on  or  about  the  day  of  j  18  ,  the  plaintiff 
was  seized  in  fee  of  the  hereinafter  described  premises ;  that  on 
said  day  plaintiff  and  one  M.  N.  [testator]  entered  into  a  contract 
in  writing,  under  their  respective  hands,  of  which  the  following 
is  a  copy  :  [copy  of  the  agreemenf]. 

II.  That  said  [testator]  died  on  or  about  the  day  of  , 
18  ,  leaving  a  last  will  and  testament,  by  which  he  devised  the 
said  property  as  follows :  [set  forth  devise], 

III.  [Allege probate  of  will  and  defendants  appointment  as 
executor  as  in  Form  51.] 

*  Ad  averment  that  one  party  before  *  This  form  is  supported  by  CrandaU 

the  day,  refused  to  perform,  should  v.  Clark,  7  Barb.  (N.   Y.)  169,   and 

show  that  the  refusal  was  addressed  to  Clarke  v.  CrandaU,  27  id.  78. 

the  other.  Traver  «.  Halsted,  23  Wend.  *  This  form  is,  in  substance,  taken 

(N.  Y.)  66.    An  averment  of  tender  of  from  the  case  of  Brinkerhoff  «.  Olp,  86 

performance.     Abb.  Br.  on  PI.  §  190;  Barb.  (N.  Y.)  27. 
Mcpherson  «j.  Walker,  40  111.  871 ;  Shaw 
V.  RepubUc  life  Ins.  Co.,  69  N.  Y.  286. 
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IV.  That  on  or  about  the  day  of  ?  18  ,  Hie  plain- 
tiff offered  to  the  defendant  to  convey  the  premises  to  him,  and 
f  ally  to  perform  said  contract  on  his  part,  and  then  and  there  ten- 
dered a  good  and  sufficient  deed  of  the  aforesaid  premises,  and 
requested  the  defendant  to  perform  said  contract  on  his  part  and 
pay  the  money  then  due  thereon. 

V.  Then  the  defendant  then  wholly  refused  so  to  do,  and  has 
not  performed  the  contract  nor  paid  any  part  of  said  sum,  to  the 
damage  of  the  plaintiff  dollars. 

Wherefore  [eto.j  demand  of  jtcdgmenf]. 
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CHAPTER  XXX. 

COMPLAINTS  IN  ACTIONS  AGAINST  AGENTS,  BAILEES,  ETC..  FOR 

UNLIQUIDATED  DAMAGES. 

L  Aqents.                                                                                             page. 
498.  Against  an  agent  for  not  using  diligence  to  sell  goods 512 

494.  The  same,  for  carelessly  selling  to  insolvent 518 

495.  The  same,  for  taking  worthless  paper 618 

496.  The  same,  for  breach  of  instructions  as  to  sale 514 

497.  The  same,  for  failing  to  properly  apply  collections  made 514 

498.  Against  an  auctioneer,  for  selling  below  the  seller's  limit 515 

499.  Against  the  same,  for  selling  on  credit 516 

500.  Against  an  auctioneer  or  agent,  for  not  accounting 516 

501.  Against  a  bank,  for  neglecting  to  present  a  note  lodged  with 

it  for  collection 517 

503.  The  same,  for  not  giving  due  notice 518 

n.  Bailebs,  in  General 

508.  Against  a  mere  receiptor,  for  refusal  to  return 518 

504.  Against  bailee  for  hire,  for  not  taking  care  of  and  returning 

goods 518 

505.  Against  a  watchmaker,  for  not  using  due  care  and  skill  in 

repairing 519 

506.  The  same,  for  not  returning  the  watch 520 

507.  For  damages  occasioned  from  improperly  loading  a  cargo. . .  520 

508.  For  immoderately  driving  a  horse 520 

509.  Against  the  hirer  of  furniture,  etc.,  for  not  taking  care  of 

I  same 521 

m.  Common  Carriers. 

I  510.  Against  a  common  carrier  for  loss  of  goods  521 

511.  Against  the  same,  for  breach  of  the  carrier's  duty 528 

I  512.  For  loss  of  passenger's  baggage 528 

518.  The  same,  for  goods  contained  in  trunk,  but  lost  or  stolen  en 

route 524 

!                         514.  The«same,  for  loss  of  passenger's  trunks,  containing  articles 
I  of  merchandise  other  than  ordinary  baggage 525 

515.  Against  a  cx>mmon  or  private  carrier,  on  a  special  contract, 
for  loss  of  goods 526 

516.  The  same,  for  failure  to  deliver  in  a  reasonable  time,  with 
special  damage 527 

517.  Against  the  same,  for  failure  to  deliver  at  the  time  agreed, 
with  special  damage 529 

518.  Allegation  of  damage  suffered  by  delay  in  transporting 529 

519.  Allegation  of   through   contract,  though   over  connecting 
lines 580 

520.  Against  same,  for  refusal  to  receive  and  carry  goods  offered 
to  it 530 
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PAOB. 

621.  Allegation  of  refusal  to  receive  and  transport  cattle,  in  com- 

pliance with  previous  agreement  so  to  do 681 

622.  Against  carriers  by  water,  for  not  regarding  notice  to  keep 

dry .^ 639 

628.  Allegation  of  loss  in  unloading  and  delivery 538 

624.  Against  common  carrier  of  passengers,  by  steamboat,  for 

injuries  to  the  person 688 

Notes  of  recent  cases  involving  questions  of  pleading  in 
actions  against  common  carriers  for  loss  or  injury  to  goods 
intrusted  to  them  for  transportation : 534 

rv.  Innkeepers. 

625.  Against  innkeeper,  for  loss  of  trunk  or  contents 635 

526.  Against  innkeeper,  who  is  also  proprietor  of  bathing-house, 

for  loss  of  pocket-book 686 

627.  For  refusal  to  lodge  traveler 687 

V.  Pledgees. 

528.  Against  pledgee,  for  loss  of  pledge 688 

629.  For  injury  to  pledge 589 

VI.  Telegraph  Companies. 

630.  Against  telegraph  company,  for  failure  to  deliver  cablegram.  689 

681.  The  same,  another  form,  charging  knowledge  by  defendant 

of  urgent  character  of  message 543 

682.  Against  telegraph  company,  for  negligence  in  delivering  a 

message  twice 544 

588.  The  same,  for  delay  in  delivering  a  message  containing  a 

conditional  order 646 

684.  The  same,  under  Indiana  statute 647 

635.  To  recover  statutory  penalty  for  delay  in  transmission  of 

message,  under  G^rgia  statute 548 

586.  The  same,  delay  in  delivering,  causing  mental  anguish 549 

587.  The  same,  by  husband  for  injuries  to  wife's  feelings ;  allega- 

tion of  damage 550 

Notes  of  recent  cases  involving  questions  of  pleading  in 
actions  against  telegraph  companies  for  dereliction  of  duty 
in  the  transmission  of  messiiges ^ 650 

Vn.  Warehousemen. 

638.  For  loss  of  goods 652 

539.  For  injury  to  goods,  by  neglect  to  obey  special  instructiona.  553 

540.  For  refusal  to  deliver 653 

641.  For  not  forwarding  goods  according  to  agreement 554 

I.  Agents. 

498.  Against  an  Agent  for  not  Using  Diligence  to  Sell  Qood*. 

I.  That  on  or  about  the  day  of        ,  18     ,  at  ,  the 

plaintiff  employed  the  defendant  as  his  agent,  at  a  commission  of 
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per  cent,  to  be  paid  to  tlie  defendant  upon  all  sales,  [or, 
^tate  the  character  of  compensation  promised^^  to  sell  and  dispose 
of  *  goods  of  the  plaintiff,  to  wit  [very  briefly  designate  them\  of 
the  value  of  dollars,  and  thereupon  defendant  received  the 

same  from  plaintiff  for  that  purpose. 

II.  That  the  defendant  did  not  use  due  diligence  in  endeavor- 
ing to  sell  or  in  selling  the  same,  f  but  unreasonably  delayed  mak- 
ing any  effort  or  endeavor  so  to  do  for  months  after  said 
goods  were  so  received ;  that  by  reason  thereof  the  said  goods 
became  much  wasted  and  deteriorated  in  value,  and  the  plaintiff 
incurred  dollars  expenses  in  warehousing  the  same  ;  that  on 
or  about  the  day  of  ,18  ,  the  defendant  sold  the  said 
goods  for  the  sum  of  dollars,  which  was  dollars  less 
than  they  would  have  produced  had  defendant  made  proper  and 
due  endeavor  to  sell  the  same  when  so  received  by  him. 

III.  That  by  reason  aforesaid  plaintiff  has  been  damaged 
dollars. 

Whebeforb  [etc.^  deTna/nd  of  jvdgment^. 

4M.  The  Same,  for  Garelesaly  Sellixig  to  Insolvent. 

As  in  preceding  form  to  the*  ^continuing:  but  negligently 
sold  the  said  for  the  plaintiff  to  a  person  in  embarrassed 

circumstances  and  wholly  insolvent,  as  defendant  then  well  knew, 
without  receiving  the  price  therefor,  or  any  part,  thereof,  or  tak- 
ing security  for  the  payment  thereof. 

II.  That  by  reason  aforesaid  plaintiff  has  lost  said  goods,  and 
the  price  thereof,  to  his  damage  dollars. 

Wheeefobb  \eto.^  demcmd  of  judgmenf]. 

495.  The  Same,  for  Taking  Worthless  Paper. 

I.  [As  in  Form  493,  inserting  at  the*]  for  cash,  or  an  approved 
bill  or  note  at  days  or  less,  and  not  otherwise  [or^  according 
to  thefac6\, 

II.  That  the  defendant  did  not  use  due  care  and  diligence  in 
selling  the  same,  but  negligently  sold  said  goods  for  a  bad  and 
insufficient  bill  of  exchange  made  by  one  M.  N.,  who  was  then 

66 


1 
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utterly  insolvent  and  financially  embarrassed ;  that  by  reasonable 
inquiry  said  defendant  could  have  ascertained  the  fact  of  M.  K.'s 
insolvency;  that  said  bill  of  exchange  is  worthless  and  of  no 
value  and  is  unpaid ;  that  by  reason  of  the  premises  plaintiff  has 
been  damaged  dollars. 

Wherefore  [etc,<,  demand  qfjiulgmeni]. 

496.  The  Same,  for  Breach  of  Inatructioiu  as  to  Sale. 


f 


I.  That  on  or  about  the  day  of  ,18     ,  at 

the  plaintiff  employed' and  requested  the  defendant  to  sell 
hogsheads  of  sugar  of  the  value  of  dollars^  for  the  plaintiff 

and  that  plaintiff  delivered  the  same  to  the  defendant  for  that 
purpose. 

[II.  That  in  consideration  of  such  employment  the  defendant 
promised  the  plaintiff  to  use  due  diligence  to  sell,  and  in  selling 
the  same  for  the  plaintiff,  and  in  obeying  the  directions  of  the 
plaintiff  in  regard  to  the  sale  thereof.]* 

III.  That  the  plaintiff  afterwards,  on  or  about  the  day 
of  9  18  ,  directed  the  defendant  to  sell  said  sugar  at  the 
price  of  ,*  and  not  less,  but  the  defendant  thereafter,  in  dis- 
obedience and  disregard  of  said  directions,  sold  said  goods  for  the 
sum  of            dollars. 

IV.  That  by  reason  of  the  premises  plaintiff  has  been  dam- 
aged dollars. 

Wherefore  [eic.^  dema/tid  of  jvdgment']. 

4tVt,  The  Same,  for  FailiLre  to  Properly  Apply  Gollections  Kade. 

[From  complaint  in  Tuers  v.  Tuers,  16  Abb.  N.  C.  (N.  Y.) 

464.]  « 

I.  That  the  said  plaintiffs  are  possessed  of  an  undivided  inter- 
est in  certain  real  estate  {briefly  describing  i(]. 


*  The  alle^tion  of  value  and  of  sell-  merely  a  statement  of  defendant's  legal 
ing  price  ought  to  correspond,  or,  at  duty. 

least,  the  selling  price  should  not  ex-       *  The  court  held  that  the  gist  of  the 

ceed  the  alleged  value.  action  was  for  breach  of  contract,  and 

*  This  paragraph,  although  usual,  is  to  recover  damages  therefor, 
of  doubtful  materiality  as  involving 
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II.  That  the  said  i>laintiffs  appointed  and  constituted  the  above- 
named  defendant  their  agent,  to  collect  the  rents  of  said  premises, 
and  agreed  to  pay,  and  have  paid  said  defendant  [five]  per  cent 
on  the  amount  so  coUected,  as  his  compensation  during  the  years 
hereinafter  mentioned. 

III.  That  it  was  further  agreed  between  the  said  plaintiffs  and 
the  said  defendant  that  the  said  defendant  should  pay  all  taxes 
and  water  rents  upon  said  premises,  and  keep  the  same  in  repair, 
out  of  the  rents  collected  by  him  as  such  agent. 

lY.  That  the  said  defendant  collected  the  rents  of  said  premises 
during  the  years  hereinafter  mentioned. 

Y.  That  the  tax  upon  said  premises  for  the  year  18  ,  amount- 
ing to  dollars,  was  confirmed  on  j  18  ,  and  is  now 
dne  and  unpaid,  with  interest  from  said  date,  and  that  the  water 
rent  on  said  premises  for  said  year,  amounting  to  dollars,  is 
now  due  and  unpaid,  with  interest  from                  ,  18     . 

[Here  followed  9vmiLa/r  aUegationa  as  to  the  taxes  in  avhaequent 
yearaJ] 

YI.  That  the  said  defendant  has  neglected  to  pay  each  and 
every  of  said  taxes  and  water  rents,  although  out  of  the  sums 
collected  by  him  as  such  agent  he  retained  the  amount  of  such 
taxes,  and  that  the  defendant  has  wrongfully  converted  and  appro- 
priated to  his  own  use  each  and  every  of  said  sums. 

YII.  That  a  demand  for  said  sums  has  been  made  upon  said 
defendant  and  that  he  has  refused,  and  still  refuses,  to  pay  over 
the  same. 

Wherefore  [etc.^  demand  of  judgmenf]. 

488.  Agftinnt  an  Auctioneer,  for  Selling  Below  the  Seller's  Limit.^ 

I.  That  on  or  about  the  day  of  ,  18    ,  at  , 

the  defendant  was  engaged  in  the  business  of  an  auctioneer,  and 
on  said  day,  in  consideration  that  the  plaintiff  would  deliver  to 
him  [deserihe  the  ffoods]^  to  be  sold  by  him  for  the  plaintiff  for  a 
commission  of  per  cent,  undertook,  as  such  auctioneer  and 

pursuant  to  plaintiff's  directions,  at  the  time  and  place  aforesaid, 

1  This  form  is  Bupported  by  Wolfe  v.  Luyster,  1  Hall  (N.  T.),  146. 


516  Abbott's  Forms  of  Plkadino. 

to  sell  the  same,^  at  and  for  the  sam  of  at  least  dollars, 

and  not  to  sell  them  for  any  lesser  sum. 

II.  That  the  plaintiff  thereupon  delivered  said  goods  to  the 
defendant  for  that  purpose. 

III.  That  the  defendant,  without  the  knowledge  or  consent  of 
the  plaintiff,  sold  said  goods  for  less  than  the  sum  to  which  lie 
was  so  limited  as  aforesaid,  to  wit,  for  dollars,  to  plaintiffs 
damage            dollars. 

Wherefore  [etc.,  demand  of  judgment]. 


490.  Against  the  Same,  for  Selling  on  Credit.' 

I  and  II.  [As  in  preceding  form^  suhstituUng  at  the  *]  for 
cash,  and  not  otherwise. 

III.  That  the  defendant  afterwards  sold  said  goods  on  credit 
without  the  plaintiff's  consent,  to  persons  wholly  insolvent  and 
unable  to  pay  therefor,  whereby  the  plaintiff  has  lost  the  value  of 
said  goods,  to  wit,  the  sum  of  dollars,  to  his  damage 

dollars. 

Wherefore  [eto.y  demand  ofjudgmsnf\, 

500.  Against  an  Auctioneer  or  Agent,  for  not  Accounting. 

I.  {^Allege  agency ^  as  in  pre<iedvng forms^  or  thus ;]  that  here- 
tofore [and  on  or  about  the  day  of  ,  18  ],  the  plain- 
tiff shipped  from  ,  consigned  to  the  defendant,  as  his 
agent,  at  ,  for  sale,  [very  briefly  designate  the  goods']^  of 
the  value  of  dollars;  that  defendant  received  said  con- 
signment, at  plaintiff's  request,  and  undertook  to  make  sale 
thereof. 

II.  That  defendant  thereafter  sold  the  same  for  account  of  the 
plaintiff. 

III.  That  sufficient  time  has  elapsed  therefor,  and  plaintiff  has 
demanded  that  defendant  account  to  him  for  such  sale  and  pay  to 

>  If  an  agent  or  factor  authorized  to  the  debt.    Parsons  «.  Martin,  11  Gray, 

sell  for  cash  only,  sells  on  credit,  he  115;  Walker  o.    Sndth,  4  Dall.  88S): 

becomes  immediately  responsible   to  Delafield  «.  Illinois,  26  Wend.  (N.  T.) 

his  principal  for  the  entire  amount  of  192. 
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him  the  proceeds  thereof,  less  his  reasonable  charges ;  but  that 
defendant  has  neglected  and  refused,  and  still  neglects  and 
ref nses,  to  render  to  the  plaintifE  an  account  of  such  sale,  or  of 
the  proceeds  thereof,  and  has  also  neglected  and  refused  to  pay 
over  the  proceeds  to  the  plaintiff,  to  his  damage  dollars. 

Whbbbfobe  [eto.j  demcmd  qfjttdffmenf]. 

501.  Agaiimt  a  Bank,  for  Neglecting  to  Freient  a  Vote  Lodged  with  it 

for  Ck>llection.* 

I.  [jFor  aUegation  of  defendanfa  incorporation^  see  Form 
130.] 

II.  That  on  or  about  the  day  of  >  18  ,  the  plain- 
tiil  was  a  depositor  in  defendant  bank,  and  on  or  about  said  day 
deposited  therein  a  negotiable  promissory  note  [or^  bill  of 
exchange],  of  which  the  following  is  a  copy  [copy  of  note  with 
indorsements], 

III.  That  the  defendants,  in  consideration  thereof,  undertook 
and  promised  the  plaintiff  to  use  due  diligence  in  presenting  said 
note,  and  demanding  payment  thereof,  from  the  makers  [or^  if  it 
is  a  hill  of  exchcmge^  from  the  acceptors]  ;  and  in  case  of  default 
in  payment  thereof,  according  to  its  tenor,  to  cause  the  same  to 
be  duly  protested  for  non-payment,  and  to  cause  due  notice 
thereof  to  be  given  to  M.  N.,  the  indorser  [or,  drawer]  thereof, 
whereby  to  render  him  liable  thereon. 

IV.  That  the  defendants  *  did  not  present  said  [note]  for  pay- 
ment on  the  day  of  its  maturity,  but  failed  and  omitted  to  do  so, 
by  reason  whereof  the  note  has  not  been  paid ;  that  said  maker 
is  insolvent  [or  otherwise^  state  facts  preventing  collection']^  and 
that  the  plaintiff  is  unable  to  make  collection  thereof  from  the 
said  maker  or  indorser ;  that  by  reason  of  the  premises  plaintiff 
has  wholly  lost  the  moneys  due  on  said  note,  to  the  plaintiff's  dam- 
age dollars. 

Wherefore  [etc.^  demand  of  judgment], 

1  This  and  the  following  form  are.  Bank  of  Utica  f>.  Smedes,  8  Cow.  (N. 
in  substance,  from  the  complaint  in  Y.)  662;  20  Johns.  872. 
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602.  The  Same,  for  not  g^vin^  due  Notice. 

As  vn,  preceding  form,  to  the*  and  contintcej  presented  said 
[note]  on  the  day  of  its  maturity,  and  the  same  was  not  paid,  but 
that  they  did  not  give  due  notice  thereof  to  the  said  [inclorser^j 
but  negligently  omitted  so  to  do,  by  reason  whereof  the  note  has 
not  been  paid,  and  the  said  indorser  thereon  has  been  discharged 
of  his  liabiUty ;  that  said  maker  is  insolvent  [or  otherwise  st/ite 
/acts  preventing  collection]  and  that  collection  thereof  cannot  be 
made  from  the  maker ;  that  by  reason  of  the  premises  plaintiff 
has  wholly  lost  the  moneys  due  on  said  note,  to  plaintiff's  damage 
dollars. 

II.  Bailees,  in  General. 

608.  Against  a  Mere  Beceiptor  for  Befosal  to  Setum. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  defendant  received  from  the  plaintiff  certain  goods,  to  wit 
\briejhf  describe  thern]  which  defendant  promised  to  deliver  to 
plaintiff  upon  demand  therefor. 

II.  That  on  or  about  the  day  of  >  18  ,  the  plain- 
tiff demanded  of  the  defendant  that  he  deliver  said  goods  to 
plaintiff,  but  defendant  refused  and  still  refuses  so  to  do. 

III.  That  said  goods  were  and  are  of  the  value  of 
dollars,  and  that  by  reason  of  the  premises  plaintiff  has  been  dam- 
aged dollars. 

Wherefore  [etc,^  demand  of  judgm.6nt\ 

504.  Against  Bailee  for  Hire,  for  not  Taking  Care  of  and  Betnmin^ 

Goods.^ 

I.  That  on  or  about  the  day  of  ,  at  ,  the 

plaintiff  delivered  to  the  defendant  a  quantity  of  merchandise  [or 

1  Where  an  association  for  the  exhi-  without  alleging  negligence  or  a  guar- 
bition  of  goods,  received  the  plaintiff's  anty,  showed  no  cause  of  action.  Such 
goods  into  their  building  for  ezhibi-  associations  are  not  liable  as  common 
tion,  but  the  building  not  being  water-  carriers.  Davison  «.  Assoc.,  9  How. 
tight,  the  goods  were  injured  by  rain  Pr.  (N.  Y.)  226;  Jones  «.  Morgan,  90 
beating  in,  h^eldy  that  a  complaint  seek-  N.  Y.  4;  43  Am.  Rep.  181. 
ing  to  render  them  liable  therefor,  but 
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'oery  hnefly  designate  the  articles]^  of  the  value  of  dollars, 

which  the  defendant  undertook  to  safely  and  securely  keep  for 
the  plaintiff  for  a  compensation  of  dollars,  and  to  return 

and  redeliver  to  the  plaintiff  on  request. 

II.  That  the  plaintiff  duly  performed  all  the  conditions  thereof 
on  his  part ;  and  on  or  about  the  day  of  ,  requested 
the  defendant  to  redeliver  the  same. 

III.  That  the  defendant,  not  regarding  his  promise  and  under- 
taking, did  not  take  due  care  of  or  safely  keep  the  said  goods  for 
the  plaintiff,  nor  did  he,  when  so  requested,  or  at  any  time  after- 
wards, deliver  the  same,  or  any  part  thereof,  to  the  plaintiff ;  but, 
on  the  contrary,  the  defendant  so  negligently  and  carelessly  con- 
ducted himself  with  respect  to  the  said  goods,  and  took  so  little 
care  thereof,  that  by  and  through  the  carelessness,  negligence  and 
improper  conduct  of  the  defendant  and  his  servants,  the  goods 
were  stolen  and  wholly  lost  to  the  plaintiff,  to  his  damage 
dollars. 

Wherefore  \etc,^  demand  of  judgment], 

M)5.  Against  a  Watchmaker,  for  not  TTsing  Due  Care  and  Skill  in 

Repairing. 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
a  watchmaker  or  jeweler  at  ;  that  the  plaintiff  on  or  about 
the  day  of  >  18  ,  delivered  to  defendant  a  watch  of 
the  plaintiff,  of  the  value  of  dollars,  to  be  repaired  by  the 
defendant,  for  reward. 

II.  That  in  consideration  of  the  premises,  the  defendant  then 
received  said  watch,  and  undertook  said  employment,  and  under- 
took to  use  due  care  and  skill  in  repairing  said  watch,  and  to  take 
due  care  thereof  while  in  his  possession,  and  to  redeliver  the  same 
to  the  plaintiff  on  request. 

III.  That  the  defendant  did  not  take  due  and  proper  care  of 
the  said  watch  whilst  in  his  possession,  whereby  the  said  watch 
was  permitted  to  become  broken  and  injured  ;  and  that  defendant 
did  not  use  due  care  or  skill  in  repairing  the  said  watch,  but  did 
his  work  in  so  careless,  unworkmanlike  and  unskillful  manner, 
that  the  same  was  broken  and  deteriorated  in  value  and  the  works 
thereof  greatly  damaged,  to  the  plaintiff's  damage  doUara. 

Wherefore  [etCy  demand  of  Judgment^, 
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506.  The  Same,  for  not  Retumizig  the  Watch. 

I  and  11.  \_As  in  preceding  farm.l 

III.  That  after  a  reasonable  time  for  the  repair  of  said  watch, 
and  on  or  about  the  day  of  ,  the  plaintiff  requested 

the  defendant  to  redeliver  the  same ;  but  defendant  refused  and 
still  refuses  so  to  do,  to  the  plaintiff's  damage  dollars. 

Wherefore  [etc,^  demomd  of  judgmenf]. 

607.  For  Damages  Occasioned  firom  Improperly  Loading  a  Cargo. 

I.  That  on  or  about  the  day  of  ,  at  ,  the 
plaintiff,  at  the  request  of  the  defendant,  caused  to  be  delivered 
to  him  [very  hriefly  designate  ths  goods']^  of  the  plaintiff,  of  the 
value  of  dollars,  which  the  defendant  undertook  to  safely 
and  securely  load  on  board  a  certain  vessel,  at  ,  for  the 
plaintiff,  for  a  reasonable  compensation  to  the  said  defendant  in 
that  behalf ;  and  the  defendant  then  received  the  ^oods  for  that 
purpose. 

II.  That  the  defendant,  not  regarding  his  said  agreement,  after- 
wards, by  himself  and  his  servants,  so  carelessly  and  improperly 
loaded  the  said  goods  on  board  the  said  vessel,  that  by  their  mere 
negligence  and  improper  conduct  in  handling  the  same,  the  goods 
were  broken  and  injured,  to  the  damage  of  the  plaintiff 
dollars. 

Wherefore  [etCj  demand  of  judgment]. 

508.  For  Immoderately  Driving  a  Horse. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ^ 
the  defendant  liired  and  received  from  the  plaintiff  a  horse  of  the 
plaintiff,  of  the  value  of                dollars,  to  drive. 

II.  That  the  defendant  drove  the  horse  so  immoderately,  and 
so  neglected  the  care  of  him,  that  the  said  horse  afterwards,  and 
on  or  about  the  day  of  »  18  ,  died  [or,  that  he 
became  lame  and  hurt,  and  has  remained  so  ever  since,  and  is 
thereby  greatly  injured  in  value],  to  the  damage  of  the  plaintiff 

dollars. 

Wherefore  [etc,^  demand  of  judgment]. 
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509.  AgaiTiiit  the  Hirer  of  Furniture,  etc.,  for  not  Taking  Care  of  the 

Same. 

I.  That  on  or  about  the  day  of  ,  18  ,  at  ,  the 
defendant  hired  and  received  of  the  plaintiff  certain  goods  [very 
briefly  designating  them],  of  the  value  of  dollars,  for  the 
period  of  one  year  then  next  ensuing,  at  the  sum  of  dollars, 
and  promised  and  agreed  with  plaintiff  to  use  the  same  in  a  care- 
ful and  reasonable  manner  during  said  term. 

II.  That  the  defendant,  not  regarding  his  said  agreement,  did 
not  take  due  and  proper  care  of  the  said  goods,  or  use  the  same 
in  a  reasonable  or  proper  manner  during  the  said  time,  but  took 
so  little  care  of  the  said  goods  that  they  became  broken  and  other- 
wise injured  and  deteriorated  in  value,  to  the  plaintiff's  damage 

dollars. 

Whebefobe  [etc.y  demand  of  judgrrientl. 

III.  Common  Carriers. 

610.  Against  a  Common  Carrier  for  Loss  of  Goods.' 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
[and  now  is]  a  common  carrier  [or,  the  defendants  were  common 
carriers  doing  business  as  such  as  partners,  under  the  firm  name  of 
Y.  Z.  &  Co.,  w,  if  defendant  is  a  corporation,  allege  corporate 
capacity,  as  in  Form  39,  etc.,  and  was  a  common  carrier]  of* 
goods,  for  hire,  between  the  places  hereinafter  mentioned.^ 


*  Where  goods  are  shipped  under  a  appropriate  to  authorize  a  recovery 

special  contract,  varying  the  common-  under  §  53  of  the  General  Railroad  Act 

law  linbility  of  the  carrier,  the  action  (Laws  of  1850,  211.  ch.   140) — which 

is  properly  brought  on  the  si>ecial  con-  makes  each  of  two  companies  whose 

tract,  and  not  on  the  carrier's  general  railroads  connect,  liable  as  carriers  for 

liability.     Otherwise,  it  seems,  the  de-  goods  received  by  one  company  to  be 

fendant  can  set  up  tlie  special  con-  transported  on  the  road  of  the  other, 

tract  and  take  the  benefit  of  it  in  that  Hempstead  r.  N.  Y.  Central  R.  R.  Co., 

way,    Boaz  t>.   Central,   etc.,  R.  Co.,  28  Barb.  (N.  Y.)  485;  cited  with  ap- 

87  Ga.  468;   18  S.  E.  Rep.  711.    See  proval  in  Place  v.  Minster,  65  N.  Y. 

Form  615,  post.  89,  102. 

It  seems,   that  a  complaint   appro-  *  The  defendant  should  be  alleged  to 

priate  merely  to  a  cause  of  action  on  be  a  common  carrier.     Louisville,  etc., 

the  carriers'  common-law  duty,  is  not  R.  Co.  v.  Gerson,  102  Ala.  409.     It  is 

66 
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II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
in  consideration  of  the  sum  of  dollars  then  paid  [or,  agreed 
to  be  paid]  to  it  by  the  plaintiff  [oTj  of  a  reasonable  compensation 
then  agreed  to  be  paid  to  it  by  the  plaintiff,  or^  in  consideration 
that  the  plaintiff  deliver  to  the  defendant  certain  goods  herein- 
after mentioned],  the  defendant  agreed  safely  to  carry  to  , 
and  there  deliver  to  ,  or  order  [or  oth^rwise^  as  the  case 
toa*],  certain  goods,  the  property  of  *  the  plaintiff,*  of  the  value  of 

dollars,  consisting  of  [here  briefly  describe  the  goods\  which 
the  plaintiff  then  and  there  delivered  to  the  defendant,  and  which 
defendant  then  and  there  received,  upon  the  agreement  and  for 
the  purposes  before  mentioned.' 

III.  That  the  defendant  did  not  safely  carry  or  deliver  the 
said  goods  pursuant  to  said  agreement  [although  on  or  about  the 

day  of  ,  18       at  ,  the  plaintiff, —  or,  said  con- 

signee^—  demanded  the  same  of  him]  ;  *  but,  on  the  contrary,  the 
defendant  negligently  lost  the  same,  or  permitted  the  same  to  be 
destroyed,  to  the  plaintiff's  damage  dollars.' 

Wherefore  [etc,^  demand  of  j-udgmerU], 

not  necessary  to  state  the  whole  route  *  Where  the  defendants,  being  both 

of  the  defendants.     It  is  enough  to  carriers  and  forwarders,  took  goods  in 

show^  that  they  were  carriers  between  pursuance  of  a  previous  oral   agree- 

the  place  where  the  goods  were  re-  ment  to  carry,  and  gave  a  receipt  for 

ceived  by  them,  and  the  place  where  the  goods,  expressing  that  they  were 

they  should    have    delivered    them,  received  **  to   be  forwanied/*  —  Hdd, 

See  Clark  v.  Fax  ton,  21  Wend.  (N.  Y.)  that  they  were  liable  as  carriers.  Blos- 

158.  som  V,  Griffin,  18  N.  Y.  569;  and  see 

^  This  allegation  will  admit  evidence  McCotter  «.  Hooker,  8  id.  497. 

of  a  special  property,  which  is  suffi-  *  Where  demand  is  necessary  to  per- 

cient  to  maintain  the  action;  otherwise,  feet    plaintiff's   right,     it   must    be 

if  the  complaint  is  framed  in  tort.  averred.     Bristol  t.  Rensselaer  &  Sani* 

^  The  carrier  is  liable  to  a  consignor  toga  H.  R.  Co..  9  Barb.  (N.  Y.)  158. 

or  to  the  consignee  for  a  loss  or  tardy  Where  a  carrier  of  goods  did  not 

delivery,   according   to   the  right  of  bring  the  goods  to  the  terminus  at 

property.    A  consignee  who  has  made  which  he  undertook  to  deliver  them. 

advances  on  the  goods  may  maintain  and  had  no  office  or  agent  there,  he  was 

the  action.     Dows  v.  Greene,  16  Barb,  held  liable,  although  the  plaintiff  had 

(N.  Y.)  72;  Dows  V.  Cobb.  12  id.  810;  made  no  demand  of  them  at  that  place. 

Ogden  V.  Coddington,  2  E.  D.  Smith  Schrocder  v.  Hudson  River  R  R.  Co., 

(N.  Y.).  817;  and  see  Fitzhugh  v.  Wi-  5  Duer  (N.  Y.),  65. 

man,  9  N.  Y.  559.    The  consignee  is  *  In  an  action  against  a  carrier,  the 

presumptively  the  owner.     Sweet  «.  plaintiff  may,  under  the  Code,  mUege 

Barney,  28  N.  Y.  836.  both  a  contract  and  its  breach,  and 
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611.  Against  the  Same,  for  Breach  of  the  Carrier's  Duty.' 

I.  \_As  in  FoTTTi  510.] 

II.  That  on  or  about  the  day  of  >  18  ,  one  M.  N, 
delivered  to  the  defendants,  and  they,  as  such  common  carriers, 
received  certain  goods,  the  property  of  the  plaintiff,  to  wit 
\descrihe  the  goods],  of  tlie  value  of  dollars,  which  the 
defendants  thereupon  undertook  to  safely  transport  to  , 
and  there  deliver  to  plaintiff  for  a  reasonable  reward  to  be  paid 
by                 therefor. 

III.  That  the  defendants  did  not  safely  carry  or  deliver  said 
goods ;  but,  on  the  contrary,  negligently  failed  so  to  do,  whereby 
the  same  were  wholly  lost  to  the  plaintiff,  to  his  damage 
dollars. 

Whebefore  [eto.j  demand  of  jvdgment']. 

612.  For  Loss  of  Passengrer's  Bag^gage. 

I.  [As  in  Form  510,  inserting  at  the*^  passengers  and  their 
bagg^,  etc.'] 

wrongs  and  injuries  committed  by  the  them  freight  as  if  the  whole  had  been 

defendant  in  the   same    transaction,  delivered,  and  demanded  to    recover 

Jones  V,  Steamship  Cortes,  17  Cal.  487.  back  the  excess  of  freight;  and  it  was 

But  it  is  held  that  if  the  plaintiff  held  that  these  claims  were  properly 

states  the  custom,  and  also  relies  on  an  united  in  one  action, 

undertaking,  general  or  special,  as  to  '  It  is  sometimes  a  difficult  question 

the  same  matter,  the  cause  of  action  in  to  determine  whether  the  complaint  in 

reality  is  founded  on  contract,  and  to  such  an  action  states  a  cause  of  action 

be  treated  as  such,  in  so  far  that  it  can-  on  contract  or  in  tort.     See  Catlin  v. 

Dot  be  united  with  a  claim  to  recover  Adirondack  Co.,  11  Abb.  N.  C.  (N. 

damages  for  a  mere  tort.     Col  well  v.  Y.)  877. 

N.  Y.  &  Erie  U.  R.  Co.,  9  How.  Pr.  A    complaint    upon    the    contract 

(N.  Y.)  811.  should  allege  an  agreement  or  under- 

But  compare  Adams  v,  Bissell,  28  taking  by  defendant  upon  a  consider- 
Barb.  (N.  Y.)  382,  where  the  com-  ation,  or  promise  of  consideration, 
plaint  in  an  action  against  the  car-  and  a  breach  thereof.  The  plaintiff 
riere,  stated  as  a  first  cause  of  action,  can  recover  even  though  he  was 
that  the  defendants  lost  or  converted  a  merely  the  agent  of  the  owner,  if  the 
portion  of  the  goods  intrusted  to  them,  contract  was  made  with  him. 
and  demanded  damages  therefor;  as  a  A  complaint  in  tort  should  show  the 
second  cause  of  action,  that  when  they  defendant's  character  as  common  car- 
delivered  the  balance,  the  plaintiffs,  rier,  the  delivery  to  and  receipt  by  it 
not  knowing  of  the  deficiency,  paid  of  plaintiff's  goods,  and  facts  showing 
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II.  That  on  or  about  the  day  of  ,  18  ,  in  consid- 
eration of  the  sum  of  dollars,  then  paid  to  it  by  plain- 
tiff, the  defendant  received  into  its  cars  at  the  city  of  the 
plaintiff  with  his  baggage,  to  wit  [two  trunks  containing  his 
wearing  apparel  and  necessary  money  for  his  journey*  of  the  value 
of  dollars],  and  then  and  there  undertook  and  agreed  to 
carry  said  plaintiff  and  said  baggage  to  the  city  of  and 
there  safely  deliver  said  baggage  to  plaintiff. 

III.  That  the  defendant  did  not  use  proper  care  in  carrying 
and  delivering  said  trunks,  but  negligently  lost*  said  trunks  with 
their  contents,  to  the  damage  of  the  plaintiff  dollars. 

Wherefore  [etc.<,  demand  of  judgment]. 

613.  The  Same ;  for  QoodB  Contained  in  Trunk,  but  Lost  or  Stolen  en 

Boute.' 

I.  [As  in  Form  510.] 

II.  That  on  or  about  the  day  of  ,  18  ,  the 
plaintiffs  delivered  to  and  left  in  the  possession  of  the  defendant, 
at  the  station  of  ,  in  county.  State  of  , 
three  trunks,  to  be  conveyed  as  freight  to              ,              county, 

breach  of  its  public  duty  to  carry  and  24  id.  832;    Mississippi  C.   R.  R.   r. 

deliver  safely.     It  is  not  necessary  to  Kennedy,  41  Miss.  671.     Documents 

aver    a    consideration,     nor    promise  and  bank  notes  carried  by  an  attorney 

thereof.     Hall  v.  Cheney,  36  N.  H.  26;  attending  a  County  Court.     Phelps  r. 

Catlin  V.  Adirondack  Co.,  supra,  London  &  North  Western  Ry.  Co.,  34 

1  The  carrier  is  only  responsible  for  L.  J.  C.  P.  259;  19  C.  B.  (N.  S.)  321. 

the  strictly    personal  baggage  of  the  *  This  complaint  is  framed  for  breach 

passenger,  i'.  e.,  such  articles  of  per-  of  contract.     In  framing  a  complaint 

sonal  necessity  and  convenience  as  are  in  negligence  for  breach  of  the  car- 

iisually  carried  by  travelers.  Pardee  v.  rier's  public  duty  it  is  enough  that  the 

Drew,  25  Wend.  (N.  Y.)  459.     But  see  plaintiff  states  the  delivery  to  the  de- 

next    form    and    note,   and  1  Chitty  fendants,  and  that  the  loss  occurred 

Contr.  (11th  Am.  ed.)  698,  and  note  (h)\  through  their  negligence  without  also 

Phelps  V.  London  &  North  Western  setting  forth  the  elements  establishing 

Ry.  Co.,  19  C.  B.  (N.  S.)321;  Merrill «?.  a  contractual  liability  as  in  the  form 

Grinnell,    30   N.   Y.  594;    Dibble    v,  above.     Richards «.  Westcott.  2  Bosw. 

Brown,  12  Geo.  217;  Hickok  f).  Nauga-  (N.  Y.)  589. 

tuck  R.  R.,  31  Conn.  281;  Smith  d.  Bos-  '  Adapted  from  Catlin  r.  Adirondack 

ton  &  Maine  R.  R.,  44  N.  H.  825;  Cin-  Co.,  11  Abb.  N.  C.  (N.  Y.)  877,  where 

cinnati,  etc..  Air  Line  R.  R.  «.  Marcus,  the  complaint  was  held  to  state  a  cause 

88  111.  219;  111.  C.  R.  R  V,  Copeland,  of  action  ex  contractu. 
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in  said  State,  and  the  defendant  undertook  and  became  responsible 
to  the  plaintiffs  for  the  due  and  safe  transport  of  said  trunks  to 
their  said  destination. 

III.  That  said  trunks  were  thereafter  received  by  the  plaintiffs 
at  their  destination  aforesaid,  and  the  charges  for  their  transporta- 
tion duly  paid ;  that  each  of  said  three  trunks  had  been  broken 
open  since  their  delivery  to  the  defendant,  and  while  said  defend- 
ant was  in  possession  thereof,  and  numerous  articles  [a  list  whereof 
is  hereunto  annexed  and  made  part  of  this  complaint],  of  the  aggre- 
gate value  of  dollars,  unlawfully  taken  therefrom,  to 
plaintiffs'  damage  dollars. 

Whebefore  [etc,j  demand  qfjtcdgment']. 

614.  The  Same ;  for  Loss  of  Pasaenger's  Trunks,  Contaixiing  Articles 
of  Merchandise  other  than  Ordinary  Baggag^e. 


[From  complaint  in  Perley  v.  N.  Y.  Central,  etc.,  R.  R.  Co., 
65  N.  Y.  374.] 

I  and  II.  [Adapt  from  Form,  515.] 

III.  That,  at  the  time  of  procuring  such  passage,  the  plaintiff 
contracted  with  said  defendant  for  the  transportation  of  a  certain 
trunk  containing  certain  wearing  apparel  and  other  articles,  the 
property  of  this  plaintiff;  that  said  defendant  then  undertook 
and  agreed,  in  consideration  of  the  payment  of  the  passage  money 
as  aforesaid,  and  for  the  further  sum  of  dollars  then  paid 
to  and  received  by  said  defendant,  to  receive  and  safely  to  trans- 

.  port  said  trunk  from  the  place  of  business  of  this  plaintiff,  in  the 
city  of  ,  to  the  depot  of  said  defendant  at  the  city  of 

,  and  there  to  deliver  the  same  and  contents  in  good 
order  to  plaintiff ;  that,  under  said  contract  and  agreement  and  in 
pursuance  thereof,  the  said  defendant  took  and  received  from 
the  plaintiff  the  said  trunk  and  contents  for  transportation  as 
aforesaid. 

IV.  That  said  trunks  contained  \bTiefly  describe  the  property]^ 
of  the  value  of  dollars. 

V.  That  on  or  about  the  day  of  ,  18  ,  at  the 
said  depot  in  said  city  of            ,  plaintiff  demanded  of  defendant 
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the  delivery  of  said  trank  and  contents,  bnt  defendant  has  failed 
and  neglected  to  deliver  the  same,  to  plaintifiPs  damage 
dollars. 

Wherefore  {etc,j  demand  of  Judgnient], 

616.  Against  a  Common  or  Private  Oarrier,  on  a  Special  Gkmtract,  fbr 

Lobs  of  Goods.' 

I.  [As  in  Form,  616,  except  that  in  this  action  the  allegation 
that  defendant  is  a  common  carrier  is  not  material^  though 
tcsiuxl.'] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  plaintiff  delivered  to  the  defendant  certain  goods,  the  prop- 
erty of  the  plaintiff,  to  wit  [describe  the  goods']^  of  the  value  of 

dollars,  and  in  consideration^  of  the  sum  of 
dollars  [oVy  of  a  reasonable  compensation]  paid  [or^  agreed  to  be 
paid]  to  him  by  the  plaintiff,  the  defendant  then  and  there  made 
an  agreement,  of  which  a  copy  is  hereunto  annexed  marked  "  A,'' 
and  made  a  part  of  this  complaint  [copy  of  the  a^eemenf]? 


*  This  form  is  appropriate  where  PI.  857,  note  d.  And  thedellTeryand 
the  pleader  relies  on  a  special  contract,  acceptance  of  the  goods  is  a  sufficient 
as  defining  the  liability  of  the  carrier  consideration,  because  raising  a  lia- 
in  the  respect  in  which  a  recovery  is  bility  against  tiie  one  deliyering  to 
sought.  If  the  liability  on  which  he  pay  the  reasonable  charges  for  trans- 
relies  is  that  of  the  carrier's  public  portation.  Streeter  o.  Horlock,  7  J.  B. 
duty,  it  should  be  averred  that  the  de-  Moore,  288. 

fondant    was   a   carrier     (Bristol   t.  '  Where  there  Is  a  special   agree- 

Rensselaer  &  Saratoga  R.  R.  Co.,  9  ment,  varying  the  common-law   lia- 

Barb.    [N.   Y.]   158);  but   where  the  bility  of   the  carrier,   the  action    is 

action  is  brought  on  the  special  con-  properly  brought  on  the  contract  for 

tract,  it  is  not  necessary  to  allege  the  a  breach  of  it,  and  not  as  in  tort, 

defendant's  capacity,  for  that  fact  is  Boaz  v.  Centr.  R.  Co.,  87  Qa.  463;  13 

not  an  element  of  its  liability  on  its  8.  E.  Rep.  711;  Masters  v.  Stiatton,  7 

special  contract.    Dunbar «».  Port  Ry.,  Hill  (N.  Y.),  101;  Wilbur  v.  Brown.  3 

etc.,  Co.,86S.  C.  110;  15  8.  E.  Rep.  857.  Den.  (N.  Y.)  856. 

*  In  an  action  upon  the  contract,  a  So,  in  Ind.,  etc.,  R.  R.  Co.  f.  For- 
consideration  for  the  carrier's  under-  syth,  4  Ind.  App.  826;  29  N.  £.  Rep. 
taking  must  be  stated,  or  it  will  be  re-  1188,  it  was  held  that  when  the  con- 
garded  as  having  been  made  without  tract  for  the  carriage  of  goods  is  by  a 
consideration.  Bristol  o.  Rensselaer  bill  of  lading,  the  declaration  should 
&  Saratoga  R.  R.  Co.,  9  Barb.  (N.  Y.)  be  upon  such  bill. 

158.    But  it  is  not  necessary  to  state  In  such  case  it  may  be  immaterial 

what  the  consideration  was.    2  Chit,  that  the  defendant  is  a  common  car- 


Against  Agents,  Bailees,  etc.  527 

III.  That  the  defendant  did  not  safely  carry  and  deliver  said 
goods  pursuant  to  its  agreement ;  but  so  negligently  and  care- 
lessly conducted  itself  in  that  behalf,  that  said  goods  were  wholly 
lost  to  the  plaintiff  ;^  [or^  but  failed  to  deliver  them  to  , 

although  on  or  about  the         day  of  ,   18    ,  it  was 

requested  so  to  do],  to  the  damage  of  the  plaintiff  dollars. 

Whebbfose  [etc.,  demand  of  jtidgmeni]. 


610.  The  Same,  for  FailiLre  to  Deliver  in  a  Beaoonabie  Time,  with 

Special  Damage.* 

[Sustained  in  Denman  v.  Chicago,  etc.,  R.  R.  Co.,  (Neb.)  71  N. 
W.  Rep.  967.] 

I.  That  the  defendants  are  a  corporation,  created  by  and  under 
the  laws  of  this  State,  organized  pursuant  to  an  act  of  the  Legis- 
lature entitled  "An  act  to  authorize  the  formation  of  railroad 
corporations  and  to  regulate  the  same,"  passed  ,  and  the 

acts  amending  the  same,  and  at  the  times  hereinafter  mentioned, 

rier,  since  be  is  liable  for  tbe  violation  perils,  it  may  properly  be  averred  that 
of  his  contract.  Dunbar  v.  Port  Ry.,  the  loss  was  not  by  those  perils;  but  it 
etc.,  Co.,  36  8.  C.  110;  15  S.  E.  Rep.  is  not  necessary  to  aver  that  the  loss 
357.  But  it  was  usual  in  a  declaration  was  not  by  the  act  of  God,  or  public 
in  assumpsit  to  aver  tbe  defendant's  enemies,  nor  in  consequence  of  negli- 
capacity  as  common  carrier,  as  well  as  gence  or  fraud  of  the  plaintiff,  be- 
to  aver  negligence  on  its  part,  both  of  cause  the  burden  of  proof  is  op  the 
which  belong  rather  to  an  action  for  carrier  to  show  those  facts  if  he  relies 
breach  of  the  carrier's  public  duty,  on  them.  2  Greenl.  on  Ev.  §§  219, 
than  to  an  action  on  the  contract.  As  220.  But  if  the  contract  prescribes 
to  whether  the  action  should  be  treated  any  conditions,  such  as  notice  to  the 
as  one  on  contract,  or  for  breach  of  carrier  of  the  contents  or  value,  it 
public  duty,  compare  the  following  must  be  averred  that  he  had  such 
cases:  Catlin  v.  Adirondack  Co.,  11  notice,  or  that  he  waived  it.  Id.  §218. 
Abb.  N.  C.  (N.  Y.)  877;  CampbeU  u.  Yet  this  is  held  not  to  apply  where 
Perkins,  8  N.  Y.  480;  Green  v.  Clark,  the  lack  of  notice  was  intended  to  go 
12  id.  843;  Dorr  v.  N.  J.  Steam  only  to  the  amount  of  damages.  Id. 
Navigation  Co.,  11  id.  485;  Thurman  §  209. 

V.  Wells,  18  Barb.  (N.  Y.)  500;  Heine       *  For  measure  of  damages  in  an  ac- 

t.  Anderson,  2  Duer  (N.  Y.),  818;  But-  tion  by  a  passenger  for  delay  in  his 

Icr  V,  N.  Y.  &  Erie  R.  R.  Co.,  22  Barb,  transportation  caused  by  carrier's  neg- 

(N.  Y.)  110;  People  ex  rel.  Burroughs  ligence,  see  Ward  v.  Vanderbilt,  4  Abb. 

V.  Willett,  6  Abb.  Pr.  (N.  Y.)37.  Ct.  of  App.  Dec.  (N.  Y.)  521;  Wil- 

^  If   the    contract   excepts   certain  liams  v.  Vanderbilt,  28  N.  Y.  217. 
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being  such  corporation,  were  common  carriers  of  *  goodf*  for  hire 
between  the  places  hereinafter  mentioned. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
in  consideration  of  the  sum  of  dollars  then  and  there  paid 
[or,  for  a  reasonable  compensation  agreed  to  be  paid]  to  it  by  the 
plaintiff,  the  defendant  agreed  to  carry  from  said  to  , 
and  there  deliver  to  the  plaintiff,  within  a  reasonable  time  after 
the  receipt  thereof  by  them  as  aforesaid,  head  of  cattle, 
the  property  of  the  plaintiff,  of  the  value  of  dollars,  which 
the  plaintiff  then  and  there  delivered  to  the  defendant,  and 
defendant  received  the  same  upon  the  agreement  and  for  the 
purposes  aforesaid. 

III.  That  hours  was  then  the  usual  and  ordinary  time 
required  for  transportation  of  cattle  from  said  to  said  , 
and  was  a  reasonable  time  for  the  transportation  of  said  cattle. 

IV.  That  the  defendant  failed  to  transport  the  same  within 
that  time,  pursuant  to  its  said  agreement ;  but,  on  the  contrary, 
unreasonably  and  negligently  delayed^  the  delivery  of  the  said 
cattle,  and  did  not  deliver  the  same  at  said  until  the 

day  of  ,  18      ,  and  more  than  hours  after  the  time 

when  said  cattle  should  have  been  delivered  at  said  in  the 

usual  and  customary  course  of  transportation  as  aforesaid. 

Y.  That  by  reason  of  said  delay  head  of  said  cattle  died 

before  reaching  said  or  soon  thereafter,  and  that  the  remain- 

der thereof  were  greatly  injured  by  shrinkage  in  weight  and  loss 
of  flesh,  and  were  worth  at  least  dollars  less  than  they 

would  have  been  worth  had  they  arrived  within  said  period  of 
hours  after  their  receipt  by  defendant  as  aforesaid,'  to 
plaintiff's  damage  dollars. 

Wherefore  [etc.,  dema/nd  of  judgmenf], 

»  Where  there  is  no  express  agree-  (N.  Y.)  810;  10  N.  Y.  Leg.  Obs.  161; 

ment   as   to  time,   actual  negligence  Wibert  v.  N.  Y.  &  Erie  R.  R.  Co.,  12 

must  be  shown  to  charge  the  carrier  N..  Y.  245. 

with  damages  for  a  delay  in  the  de-       *  For  an  allegation  of  depreciation 

livery  of  goods.     Parsons  v.  Hardy,  14  in  market  value  during  the  time  of  the 

Wend.  (N.  Y.)  215;  Bowman  v.  Teall,  delay,  see  next  form. 
28  id.  806;  Dows  «.  Cobb,  12  Barb. 
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IS17.  Against  the  Same,  for  Failure  to  Deliver  at  the  Time  Agreed  ; 

with  Special  Damage. 

I.  [As  in  Form  516.] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  plaintiff  delivered  to  the  defendants  [one  hundred  cattle],  of 
the  value  of  dollars,  the  property  of  the  plaintiff,  which  the 
defendants,  in  consideration  of  dollars  [or^  of  a  reasonable 
compensation  to  be]  paid  them  by  the  plaintiff,  undertook  and 
agreed  safely  to  carry  to  the  city  of  ,  and  there  deliver  to 
the  plaintiff,  on  or  before  the            day  of            ,  18    . 

III.  That  the  defendants  did  not  fulfill  their  agreement  safely 
to  carry  the  same,  and  to  deliver  them  at  on  said  day ; 
but,  on  the  contrary,  they  failed  to  deliver  the  same  to  plaintiff  at 
said                until  the             day  of            ,  18     .* 

IV.  That  the  market  value  of  said  [cattle]  in  the  city  of 

on  the  [day  agreed]  was  doUai's,  but  on  the  {day  of  acPual 

delivery]  was  only  dollars ;  *  and  that  by  reason  of  the 

premises  the  plaintiff  was  injured,  to  his  damage  dollars. 

Wherefore  [etc.y  demand  of  judgment]. 

618.  Allegation  of  Damage  Suffered  by  Delay  in  Transporting.* 

That  in  violation  of  their  duty  as  common  carriers,  the  said 
defendants  so  negligently  and  wrongfully  transported  said  cattle 
that  head  thereof  died  before  they  reached  their  destination, 

or  soon  thereafter,  as  the  immediate  and  proximate  result  of  the 

1  It  iB  not  necessary  to  allege  negli-  W.  Rep.  28,  where  it  was  luild  not  nec- 

gence  in  an  action  upon  a  contract  to  essary  to  allege  the  market  yalue  of 

deUver   at  specified   time.    Jones  v.  cattle  at  their  destination,  in  an  action 

Wells,  Fargo  &  Ck>.,  28  Cal.  259.     For  against  a  carrier  for  failure  to  deliver 

aform  against  a  carrier  upon  his  public  them;   when   they    have    no   market 

duty  to  transport  within  a  reasonable  value  at  their  destination,   proof  of 

time,  see  Form  616.    Where  there  was  their  intrinsic  value  is  admissible, 

no  contract  as  to  the  time  of  delivery,  The  precedent  contained  subsequent 

the  carrfer  is  only  liable  for  a  delay  allegations,  not  here  presented,  charg- 

causcd  by  his  actual  negligence.  ing  specific  acts  of  negligence,  viz., 

'See  next  form  and  note.  delay  and  refusal  to  allow  plaintiff  to 

^From  Mo.,  Eans.  &  T.  Ry.  Co.  9.  unload  and  feed  the  cattle. 
Cliittim,  (Tex.  Civ.  App.  1807)  40  8. 
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negligent  acts  of  the  defendants,  and  that  the  remainder  of  th» 
cattle  were  injured  by  the  shrinkage  in  weight  and  loss  of  flesh, 
owing  to  such  negligence  on  the  part  of  the  said  defendants ;  that 
said  head  of  cattle  were  of  the  reasonable  value  of 

dollars,  and  that  the  injury  and  damage  done  to  the  remaining 
cattle  was  of  the  reasonable  value  of  dollars. 

519.  Allegation  of  Through  Ck>ntract,  though  over  Ck>]ixiectixig  laneSk' 

That  defendant  during  said  time  was  a  common  carrier  of  cattle, 
for  hire,  being  engaged  in  tlie  business  of  transporting  cattle  to 
and  from  diflFerent  points  where  its  railroad  runs,  and  also  by 
means  of  connecting  lines  to  points  in  other  States,  and  especially 
to  the  said  place  of  Chicago,  in  the  State  of  Illinois ;  that  on  the 
said  last  day  plaintiflE  delivered  to  defendant,  as  a  common  carrier 
as  aforesaid,  at  a  certain  station  on  its  said  road,  to  wit,  Q.,  and 
defendant  then  and  tliere  received  from  plaintiff  head  of 

fine  fat  beef  cattle  of  the  value  of  dollars  per  head,  and 

defendant  thereupon  agreed  that  it  would  safely,  securely  and 
expeditiously,  within  a  reasonable  time  thereafter,  carry  and  con- 
vey from  said  station  at  Q.  [to  a  certain  other  station,  to  wit^ 
Cairo,  and  from  thence]  to  said  place  of  Chicago,  and  from  said 
last-named  place  would  deliver  the  same  to  one  C,  agent  of 
plaintiff. 


620.  Against  Same,  for  Beftisal  to  Receive  and  Carry  Qoods  OSSared 

toIt.« 

I.  [Allege  defendants  capaoity  as  common  oa/rrieT^  as  in 
Form  516,  continuing^  and  had  a  depot  for  the  receipt  of  goods 

*PYom  Fort  Worth  Ry.  Co.  «.  Mc-  be  construed  to  mean  to  "carry  and 

Anulty,  7  Tex.  Civ.  App.  821;  26  8.  deliver  to  plaintiff." 

W.  Rep.  414,  where  the  court  held  '  It  is  the  duty  of  a  common  carrier, 

these  averments,  as  against  demurrer,  outside    of   any   special   agreement, 

sufficiently  charged  a  contract  for  a  where  goods  have  been  properly  pre- 

through    shipment.     The   words   in  sented  for  carriage,  to  receive   and 

brackets  were  included  in  the  prece-  transi>ort  them  within  a   reasonable 

dent,  but  serve  no  useful  purpose.  time,  and  in  the  order  iA  which  they 

In  Davis  «.  Jacksonville,  etc.,  Line,  were  received.  It  must  not  act  im- 
126  Mo.  69;  28  S.  W.  Rep.  906,  it  was  properly  towards  shippers,  and  can- 
held  that,  as  against  demurrer,  an  al-  not  be  required  or  permitted  to  give 
legation  that  the  defendant  agreed  to  preference  to  one  over  another,  or  U> 
"forward  to  plaintiff  at          "  should  carry  freight  except  according  to  the 
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at  said  ,  and  at  said  ,  and  a  line  of  railroad 

between  said  towns  over  which  it  transported  merchandise. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  about 
the  hour  of  on  said  day,  plain tiflE  tendered  to  the  defendant 
at  its  feaid  depot  in  ,  certain  goods  belonging  to  plaintiff, 
consisting  of  [briefiy  desoriie],  which  goods  were  then  securely 
packed  for  transportation,  and  requested  defendant  to  receive  the 
same  and  transport  them  to  its  said  depot  at  ,  and 
then  and  there  offered  to  pay  to  defendant  the  amount  of  its 
charge  for  such  transportation. 

III.  That  defendant  [had  sufBcient  means  and  facilities  for 
receiving  and  transporting  said  goods,  but]^  wholly  refused  and 
neglected  to  receive  or  carry  said  goods,  or  any  part  thereof. 

IV.  [Allege  resulting  d'Omiage,!^ 
Wherefore  [etc,^  demand  of  judgnienf], 

521.  Allegation  of  Befusal  to  Beceive  and  Transport  Cattle,  in  Com- 
pliance with  Previous  Agreement  so  to  do. 

[Adapted  from  complaint  and  opinion  in  Louisville,  etc.,  R.  Co. 
V,  Godman,  104  Ind.  490.] 

That  on  or  about  the  10th  day  of  August,  18  ,  the  defendant 
agreed  to  and  with  the  plaintiffs,  in  consideration  of  the  payment 
by  the  plaintiffs  to  the  defendant  for  the  freight  and  carriage 
thereof  of  the  sum  of  dollars,  payable  on  the  delivery  of 

said  cattle,  as  hereinafter  stated,  to  receive  from  plaintiffs 
head  of  cattle,  on  the  16th  day  of  August,  18    ,  at  its  depot  at 
B.,   and  transport  them  to  the  Union  stock  yards  at  C,  and 
fnrtlier  agreed  that  said  cattle  should  be  delivered  m  said  Union 
stock  yards  at        o'clock  a.  m.  on  the  17th  day  of  August,  18    . 

That  plaintiffs,  relying  upon  defendant's  agreement  as  afore- 
said, drove  said  cattle  to  the  depot  of  the  defendant  at  said  B., 
on  said  16th  day  of  August,  18    ,  in  full  time  to  load  said  cattle, 


priority  in  which   It   was   received,  held  unnecessary,  the  court  saying: 

Pittsburgh,  etc.,  R.  Co.  v.  Racer,  6  "  A  common  carrier  is  liable  to  dam- 

Ind.  App.  d09.  ages  for  refusing  to   carry    without 

>  In  Pittsb.,  etc.,  R.  Co.  «.  Racer,  5  reasonable  excuse.     It  is  for  the  car- 

Ind.  App.  209,  such  an  averment  was  rier  to  show  the  excuse." 
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and  then  and  there  offered  to  deliver  said  cattle  to  the  defendant 
for  transportation  as  aforesaid. 

That  the  defendant  then  and  there  refused  to  receive  the  said 
cattle,  or  to  transport  the  same  to  C,  as  aforesaid. 

522.  Ag^inBt  Carriers  by  Water,  for  not  Be^arding  Notice  to  Keep 

Dry.* 

I.  [As  in  Form,  524.] 

II.  That  on  or  about  the  day  of  ,  18  at  the  port 
of  ,  the  plaintiff  caused  to  be  delivered  to  the  defeiidants, 
and  the  defendants  received  on  one  of  their  vessels  then  lying  at 
said  port,  certain  \very  hriejiy  designate  the  goods\  the  property 
of  the  plaintiff,  of  the  value  of  dollars,  in  consideration 
whereof,  and  of  the  sum  of  dollars,  then  and  there  paid, 
[or^  agreed  to  be  paid]  by  the  plaintiff  [w,  by  one  M.  N.]  to  the 
defendants  \or^  in  consideration  of  a  reasonable  compensation  by 

,  agreed  to  be  paid  to  the  defendants  therefor],  the  defend- 
ants then  and  there  promised  to  take  care  of  and  safely  carry  said 
goods  to  ,  and  there  safely  to  deliver  them  to  , 

danger  of  the  seas  only  excepted,  and  then  and  there  received 
said  goods  for  that  purpose. 

III.  That  the  plaintiff  then  and  there  caused  due  notice  to  be 
given  to  the  defendants  that  it  was  necessary  to  the  preservation 
of  said  goods  that  they  should  be  kept  in  a  dry  condition. 

IV.  That  the  defendants  failed  to  take  care  of  or  safely  to  carry 
said  goods ;  but,  on  the  contrary,  not  regarding  their  said  promise, 
so  negligently  and  carelessly  carried  the  same  so  that  they  became 
wet,  and  thereby  entirely  ruined  [or  state  other  injurx/y  in  its 
nature  and  extent^  according  to  the  facts'] ;  which  injury  was 
occasioned,  not  by  reason  of  any  danger  of  the  seas,  but  wholly 
through  the  negligence  of  the  defendants  and  their  servants. 

V.  That  by  reason  of  the  premises  the  plaintiff  was  injured,  to 
his  damage  dollars. 

Wherefore  [etc.y  demand  of  judgmeni], 

1  If   the   carrier    have   notice,    by  Baxter  f),  Leland,  1  Abbott's  Adm.  R 

writing  on  the  article  or  package,  of  348;  Hastings  o.  Pepper,  11  Pick.  41, 

the  need  of  peculiar  care,  he  Is  bound  and  Sager  v,  Portsmouth,  etc,  R  R 

to  comply  with  such  directions.    See  Co. ,  81  Maine,  S28. 
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68a  Allegfttion  of  IiOM  in  Unloading  ai&dI>eliT«rin9. 

m.  That  said  vesBel  afterwards  safely  arrived  at  ,  and 

DO  [eascepted  jperiW]  prevented  the  safe  carriage  or  delivery  of  the 
goods. 

IV.  That  the  defendant,  not  regarding  his  duty  in  that  behalf* 
did  not  deliver  the  said  goods  to  the  plaintiff ;  bnt  so  negligently 
and  carelessly  unloaded  and  delivered  the  same  that  said  goods 
were  broken  and  wholly  destroyed  and  rendered  of  no  value  to 
plaintiff,  to  his  damage  dollars. 

fiM.  Against  Gommon  Carrier  of  Passengers,  by  Steamboat,  for  Inju- 
ries to  the  Person.^ 

I.  That  at  the  time  hereinafter  mentioned  the  defendants 
[being  common  carriers  of  passengers  for  hire,  between  the  places 
hereinafter  mentioned]  were  the  proprietors  of  a  steamboat 
named  the  ,  employed  by  them  in  carrying  passengers  * 
and  merchandise  on  the  river  from  to 

II.  That  on  or  about  the  day  of  >  18  ,  the  defend- 
ants received  the  plaintiff  and  his  wife  and  his  minor  child  into 
said  boat,  and  then  and  there  undertook  and  agreed  to  safely  con- 
vey them  therein'  as  passengers  from  to  ,  for  hire 
[ar^  for  a  reasonable  compensation]  paid  [or,  agreed  to  be  paid] 
to  them  by  the  plaintiff. 

[Continttej  as  in  forms  under  Negligence  ;  aUege  the  injuries 
receitted  —  as  showing  breach  of  contract  to  carry  safely  —  amd 
resulting  dam^eJ] 

'  For  complaints  for  injuries  arising  defendants  to  provide  a  substitute  in 

out  of  negligence,  see  Actions  for  the  event  of  the  vessel's  loss  or  claim- 

Neoligence,  chap.  XXXII.  ing  any  damage  by  reason  of  their  neg- 

For  complaints  in  an  action  brought  lect  or  refusal  to  forward  him  in  some 

by  the  representative  of  the  deceased  other  vessel,   held,  that  the  plaintiff 

injured  person  under  the  statute,  see  must  be  confined  to  the  breach  speoifi- 

cbap.  XX X III  cally  alleged  and  could  not  recover 

*  Where  a  complaint  set  forth  a  con-  upon  any  other  grounds.    Briggs  v, 

tract  by  the  defendants  to  transport  Vanderbilt,  19  Barb.  (N.  Y.)  222;  see, 

the  plaintiff  in  a  particular  steamer,  also,  Ward  v.  Vanderbilt,  4  Abb.  Ct. 

and  alleged  a  breach  in  not  conveying  of  A  pp.  Dec.  (N.  T.)  521;  Williams  «• 

the  plaintiff  in  that  vessel,  without  Same,  28  K  Y.  217. 
either  averring  an  obligation  upon  the 
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Notes  of  Becent  Cases  Involving  Questions  of  Pleading  in  Actions 
against  Common  Carriers  for  Loss  or  Injury  to  Qoods  Intrusted  to 
them  for  Transportation. 

Alabama. — Louisville,  etc.,  R.  Co.  v.  Qerson,  14  So.  Rep.  873.  (Ck)m plaint 
should  aver  that  defendant  is  a  common  carrier,  in  an  action  to  recover  for 
damages  for  a  failure  to  deliver  safely  the  goods  transported.)  Georgia.— 
Boaz  V.  Central  R..  etc.,  Co.,  87  Ga.  463 ;  13  S.  E.  Rep.  711.  (Where  goods 
are  shipped  under  a  special  contract  varying  the  common-law  liability  of  the 
carrier,  an  action  for  loss  or  injury  to  the  goods  is  properly  brought  on  it,  and 
not  on  the  carrier's  general  liability.)  Indiana. — Pennsylvania  Go.  v.  Clark, 
2  Ind.  App.  146.  (In  Indiana  by  statute  all  railroad  corporations  are  common 
carriers,  and  an  allegation  that  defendant  is  such  a  corporation  is  equivalent 
to  an  allegation  that  it  is  a  common  carrier.)  Louisville,  etc.,  R.  Co.  v.  Wid- 
man,  9  Ind.  App.  190 ;  37  N.  £.  Rep.  554.  (In  an  action  on  a  bill  of  lading, 
which  provided  that  the  carrier  should  not  be  liable  for  loss  or  damage  unless 
notified  thereof  within  thirty  days,  complaint  held  bad  on  demurrer  for  not 
alleging  the  giving  of  such  notice  or  the  performance  of  conditions  precedent.) 
Evansville,  ete.,  R.  Co.  v.  Keith,  8  Ind.  App.  57  ;  35  N.  E.  Rep.  296.  (In  an 
action  against  a  carrier  for  the  loss  of  goods,  plaintiff  was  held  entitled  to 
recover  regardless  of  the  proof  as  to  the  negligence  alleged.)  Pittsburgh,  etc., 
R.  Co.  V.  Racer,  5  Ind.  App.  209.  (Complaint  alleging  that  defendant  failed 
to  furnish  cars  for  the  transportation  of  plaintiff's  cattle  on  a  certain  day 
"  though  able  to  do  so,"  held  to  suificiently  allege  that  the  carrier  hao  the 
facilities.)  Indianapolis,  etc.,  Ry.  Co.  v.  Forsyth,  4  Ind.  App.  326 ;  29  K  £. 
Rep.  1138.  (Where  a  common  carrier  by  contract  limits  his  liability  to  dam- 
ages caused  by  negligence,  the  shipper  must  sue  on  the  contract,  and  the  bur- 
den of  showing  the  carrier's  negligence  is  on  him.)  MisaauH. — Davis  v. 
Jacksonville  S.  E.  Line,  (Mo.  1894)  28  S.  W.  Rep.  965.  (Defendant's  obliga- 
tion to  transport  goods  through  to  L.,  their  final  destination,  was  held  suf- 
ficiently pleaded,  where  it  was  alleged  that  the  goods  were  delivered  to 
defendant  to  be  carried  to  E.,  and  thence  to  be  forwarded  to  plaintiff  at  L.-, 
and  that  defendant  received  the  goods  for  said  carriage  and  delivery,  but 
failed  to  deliver  them  to  plaintiff  in  good  order.)  South  Ckirolina.—DnnbsT 
V,  Port  Royal,  etc.,  R.  Co.,  36  S.  C.  110;  15  8.  E.  Rep.  357.  (In  an  action 
ag-iinst  a  railroad  company  on  a  special  contract  to  transport  goods  beyond 
its  own  line,  it  is  sufficient  to  set  forth  the  contract,  and  it  is  not  necessary  to 
allege  that  defendant  is  a  common  carrier.)  Texas. —  Fort  Worth,  etc.,  R.  Co. 
V,  McAnulty,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  414.  (A  through  contract 
held  to  be  charged,  where  it  was  alleged  that  defendant  was  a  carrier  engaged 
in  shipping  cattle  from  points  in  Texas,  by  means  of  connecting  lines  to 
Chicago,  and  that  defendant  accepted  plaintiff's  cattle  for  shipment  to  Cairo 
and  thence  to  Chicago  for  a  specified  compensation.) 
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IV.  Innkeepers. 

625.  AgaiuBt  Innkeeper,  for  Loss  of  Trunk,  or  Ck>ntent8.' 


I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
an  innkeeper,  and  the  keeper  of  a  hotel  in  the  city  of  , 
known  as  "  The                House." 

II.  That  on  or  about  the  day  of  >  18  ,  plaintiff 
was  received  by  the  defendant  into  his  said  hotel  as  a  transient 
guest,  together  with  his  baggage,  to  wit,  a  trunk  containing  [here 
designate  contents  lost']^  the  property  of  the  plaintiff,  of  the  value 
of                dollars. 

III.  That  [the  defendant  and  his  servants  so  negligently  and 
carelessly  conducted  themselves  in  regard  to  the  same,  that]* 
while  plaintiff  so  remained  at  said  inn  on  said  day,  his  said  trunk 
was  taken  away  [or,  was  broken  open,  and  said  ,  which 
was  of  the  value  of  dollars,  was  taken  away]  from  the 
room  assigned  to  him  by  said  defendant,  by  some  person  or  per- 


*  The  common-law  liability  of  inn-  not  make  the  person  a  boarder  rather 

keepers  has  been  limited  by  statute  in  than  a  guest.     Hancock  t>.  Rand,  17 

New  York,  in  respect  to  the  guest's  Hun  (N.  Y.),  279;  94  N.  Y.  1;  40  Am. 

money,  jewels  or  ornaments  (L.  1855,  Rep.  112;  and  see  Mowers  v.  Fethers, 

c.  421;  L.  1892,  c.  284);  clothing  (L.  61  N.  Y.  84;  19  Am.  Rep.  244.     A 

1888,  c.  227);  property  lost  by  incen-  hotel  proprietor  in  a  city,  who  receives 

diary  fire  (L.  1866,  c.  658);  animals  transient  persons  as  guests,  is  liable  as 

destroyed  by  fire  (Id.).  a  common  innkeeper  for  loss  of  his 

By  the  common  law,  an  innkeeper  guests'     baggage.      Wintermute     t. 

18  liable  for  all  loss  or  damage  to  the  Clarke,  5  Sandf.  fN".  Y.)  242;  Mowers 

goods  of  his  guests  occurring  while  «.  Fethers,  61  N.  Y.  34;  Taylor  v.  Mon- 

they  are  in  his  possession,  except  when  not,  1  Abb.  Pr.  (N.  Y.)  825;  4  Duer, 

such  loss  or  damage  is  occasioned  by  116.     And  a  transient  visitor  at  a  hotel 

the  act  of  God  or  the  public  enemy,  or  is  none  the  less  a  guest  because  he 

through  the  fault  of  the  owner.    Hu-  makes  a  special  contract  for  board  at 

lett  «.  Swift,  88  N.Y.  571;  Ramaley  r.  reduced    rates.     Beale    u.   Posey,  72 

Leland,  48  id.  589.    But  this  strict  lia  Ala.  828. 

bility  of  an  innkeeper  extends  only  to  '  The  defendant  is  liable  without 
transient  guests  and  not  to  boarders,  proof  of  negligence,  and  no  averment 
Hancock  v.  Rand,  17  Hun  (N.  Y.),  279;  thereof  is  necessary.  Willard  v.  Rein- 
Pollock  V.  Landis,  86  Iowa,  651;  Lusk  hardt,  2E.  D.  Smith  (N.  Y.).  148;  Clute 
€.  Belote,  22  Minn.  468.  Though  ©.Wiggins,  14Johns.(N.Y.)  175;  7  Am. 
merely  fixing  the  price  to  be  paid  does  Dec.  448,  with  extended  note. 


536  Abbott'b  Forms  of  Plxadino. 

Bons  to  the  plaintiff  unknown;  and  thereby  the  same  became 
wholly  lost  to  the  plaintiff,^  to  his  damage  dollars. 

Wherefore  [etc.,  demand  of  jvdg^nenf]. 

626.  Againut  Innkeeper,  who  is  alao  Proprietor  of  Bath  in  g»hoiiee,  for 

Loss  of  Pocket-book.' 

I.  That  the  defendant,  at  the  time  hereinafter  stated,  was  an  inn- 
keeper at  the  town  of  ,  in  this  State,  and  the  proprietor 
of  the            Hotel  at  said  place. 

II.  That  on  or  about  the  day  of  ,  18  ,  he  received 
and  entertained  this  plaintiff  as  a  guest  at  said  hotel. 

III.  That  the  defendant's  said  hotel  was  upon  the  seashore, 
and  in  connection  with  it  and  as  a  part  of  the  entertainment  pro- 
vided thereat  the  defendant  maintained  bathing-houses  for  the 
safe-keeping  of  the  clothing,  wardrobe,  and  such  money  and  jew- 
elry of  his  guests  as  are  usually  carried  upon  the  person  of  gaests 
and  patrons  of  his  said  hotel. 

lY.  That  while  the  plaintiff  was  his  guest,  as  aforesaid,  the 
defendant  undertook,  for  compensation  paid  him  by  the  plaintiff, 
to  keep  safely  in  one  of  his  said  bathing-chouses,  the  clothing  and 
such  articles  of  jewelry  and  valuables  as  the  plaintiff  then  had 
upon  his  person,  while  the  plaintiff  should  bathe ;  and  that  the 
plaintiff  thereupon  put  into  said  bathing-house  his  clothing,  his 
pocket-book,  containing  money  in  the  amount  of  dollars,  and 
such  other  property  as  is  usually  carried  upon  the  person,  of  the 
value  of  dollars,  and  left  the  same  in  the  possession  and 

charge  of  the  defendant,  both  as  innkeeper  and  as  special  bailee 
for  hire,  as  aforesaid. 

V.  That,  while  this  plaintiff  was  bathing,  his  pocket-book  and 
money  were,  by  the  negligence,  carelessness  and  dishonest  man- 
agement of  the  defendant  and  his  servants,  lost  and  stolen,  to 
plaintiff's  damage  dollars. 


^  Demand  before  suit  is  not  neces-  from  plaintiff's  room  is  sufficient  to 

sary,  where  the  goods  are  alleged  to  make  out  a  prima  facie  case.    Qlle  «. 

be   lost.    McDonald   «.   Edgerton,  5  Libbj,  86  Barb.  (N.  Y.)  70. 

Barb.  (N.  T.)  560;  Willaid  «.  Rein-  'The  complaint  charges  defendant 

hardt,  %  E.  D.  Smith  (N.  Y.),  148.  with  liability  in  two  capacities,  t.  <!., 

Proof  of  the  loss  or  theft  of  the  goods  as  innkeeper,  and  as  bailee  for  hire. 
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[VI.  If  the  amount  of  money  contained  in  the  jyurse  was 
umtsucMy  large^  may  add:  That  the  plaintiff  is  by  profession  — 
designating  a  huamees  requiring  ihe  plaintiff  to  carry  consider- 
*J)le  sums  —  and  that  said  sum  was  such  an  amount  as  be  might 
reasonably  and  properly  carry  with  him  with  reference  to  his  cir- 
cumstances in  life,  and  the  nature  of  his  business.] 

VIT.  That  facilities  for  bathing,  according  to  the  custom  of  the 
neighborhood,  and  as  the  defendant  then  well  knew,  were  a  part 
of  the  accommodations  necessary  to  be  afforded  by  the  innkeepers 
in  that  vicinity. 

Wherefore  [etc,y  demand  of  judgmenf\, 

627.  For  BeAisal  to  Lodge  Traveler.! 

I.  \^As  in  Form  526.] 

U.  That  on  or  about  the  day  of  ^  18    9  plaintiff 

was  traveling  through  said  town,  and  requested  the  defendant  to 
receive  and  lodge  him  as  a  guest  during  the  night  of  said  day. 

III.  That  plaintiff  was  ready  and  willing  and  offered  to  pay  the 
defendant  his  reasonable  [and  specified]  charges  for  such  lodging. 

I Y.  That  the  defendant  [had  ample  room  and  accommodation  to 
receive  and  lodge  the  plaintiff  during  said  time,^  but]  refused  to 
receive  plaintiff  or  permit  him  to  lodge  at  said  hotel. 

V.  Tliat  by  reason  thereof  plaintiff  was  obliged  to  and  did  hire 
a  conveyance  and  pay  therefor  the  sum  of  dollars,  and  was 

obliged  to  travel  miles  to  procure  shelter  {allege  any  oiher 

resulting  damage],  to  his  damage  dollars. 

Wherefore  [etc.,  demand  of  judgment]. 


In  the  latter  capacity  only  would  the  *  This  is  mere  matter  of  excuse  and 

defendant's  negligence  have  to  be  es-  not  a  part  of  plaintiff's  affirmative 

tablisbed.  case.  See  Pittsb.,  etc.,  R.  Co.  «.  Racer, 

1  The  common  law  imposes  a  duty  5  Ind.  App.  209.    It  is  inserted  here, 

upon  innkeepers  to  receive  all  travel-  however,  in  deference  to  some  prece- 

eiB  and  furnish  them  accommodation,  dents. 
QrinneU  «.  Ck>ok,  8  Hill  (N.  T.),  485. 

68 
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V.  Pledgees. 

528.  Agaixist  Pledgee,  for  Loss  of  Pledge.' 


I.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  plain  tiflE  delivered  to  the  defendant  [briefly  designate  the 
thing\  the  property  of  this  plaintiff,  of  the  valne  of  dol- 
lars, by  way  of  pledge  to  the  defendant  to  secure  the  sum  of 

dollars  then  loaned  by  the  defendant  to  the  plaintiff  and 
interest  thereon,  which  [^pledge']  the  defendant  received  for  that 
purpose  and  agreed  with  the  plaintiff  to  safely  keep  until  it 
should  be  redeemed  by  the  plaintiff. 

II.  That  the  defendant  has  failed  to  fulfill  said  agreement  on 
his  part,  and  on  the  contrary  took  so  little  care  of,  and  so  negli- 

^  If  there  has  been  a  conversion  of  25;  Jones  v.  Thurmond,  5  Texas,  318; 
the  pledge,  i.  e.,  by  the  pledgee  and  see  Rankin  r.  McCuUough,  12 
wrongfully  disposing  of  it  or  refusing  Barb.  (N.  Y.)  103.  No  agreement  en- 
to  surrender  it  after  a  proper  tender  tered  into  by  pledgor  at  the  time  of 
to  him  of  the  amount  of  loan  and  in-  depositing  a  pledge  that  in  case  of  de- 
terest,  recovery  may  be  had  on  the  or-  fault  the  pledge  shall  immediately  be- 
dinary  complaint  for  conversion  (see  come  the  absolute  property  of  the 
in/m  under  title  Con veusion).  Luckey  pledgee  can  defeat  the  right  of  the 
fj.  Gannon,  6  Abb.  Pr.  (N.  S.)  209.  It  pledgor  to  have  notice  of  the  sale.  2 
is  not  necessary  to  sue  the  pledgee  Kent,  748,  and  authorities  there  cited 
specially  in  his  character  as  such.  Hart  v.  Burton,  7  J.  J.  Marsh.  822 

Of  course  no  action  can  be  main-  Lucketts  v.  Townsend,  3  Texas,  119 
tained  by  pledgor  against  pledgee  to  and  see  Cort«lyou  r.  Lansing,  2  CaL 
recover  possession  of  a  chattel  until  the  Cas.  (N.  Y.)  200.  The  notice  also 
former  has  paid  or  offered  to  pay  the  should  apprise  the  pledgor  of  the  time 
amount  of  the  loan  and  interest.  Hen-  and  place  of  sale,  as  the  object  is  not 
drix  t.  Harmon,  19  S.  C.  483.  that  the  notice  should  operate  as  a  de- 

In  respect  to  the  right  of  the  pledgee  mand,  but  that  the  pledgor  should  be 
to  sell  the  pledge  on  default  of  pay-  enabled  to  bid  at  the  sale  or  to  procure 
ment,  it  may  be  added  that  he  can  sell  a  good  bid  to  be  made,  etc.  Sec  Brown 
only  upon  notice  to  the  pledgor,  v.  "Ward,  3  Duer  (N.  Y).  660;  Castello 
Stearns  f).  Marsh.  4  Den.  (N.  Y.)  227;  v.  City  Bank,  1  N.  Y.  Leg.  Obs.  25; 
2  Kent's  Com.  749;  De  Lisle  tj.  Willoughby «.  Comstock.  8  Hill  (X. 
Priestman,  1  Browne  (Pa.),  176;  and  Y.),  389;  Tucker  u.  Wilson,  1  Bro.  P.  C. 
see  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  494;  1  P.Wms.  261;  Lewis  c.  Graham, 
(N.  Y.)  62.  And  the  sale,  in  the  ab-  4  Abb.  Pr.  (N.  Y.)  106. 
sence  of  an  agreement  to  the  contrary.  For  form  of  complaint  in  an  action 
must  be  made  by  public  auction.  Cas-  to  foreclose  a  lien  upon  a  chattel, 
tello  V.  City  Bank,  1  N.  Y.  Leg.  Obs.   under  Actions  of  Foreclosukb. 
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gently  kept  said  [pledffe]j  that  while  it  was  in  his  possession  for 
the  purposes  aforesaid,  it  was  tlirough  his  negligence  lost,^  to  the 
damage  of  the  plaintiff  dollars. 

Wherefobe  [ete.j  demand  of  Judgment]. 

« 

529.  For  Injury  to  Pledge.* 

I.  [As  in  preceding  form.] 

II.  That  the  defendant,  not  regarding  his  promise,  so  negli- 
gently and  so  carelessly  kept  and  used  the  said  [pledge]^  that  it 
became,  by  reason  of  his  negligence  and  carelessness,  greatly  dam- 
aged [state  hriefiy  the  injury^  in  its  nature  amd  extent^  as  ike 
case  was\^  to  the  damage  of  the  plaintiff  dollars. 

Whebefobe  \etc.^  dem,and  of  judgment] 

VI.   Telegraph  Companies. 

680.  Against  Telegraph  Ck>mpan7,  for  Failure  to  Deliver  Oablegnram. 

[Complaint  sustained  in  Milliken  v.  Western  Union  Tel.  Co., 
110  N.  Y.  403.]» 

I.  That  plaintiff  was  at  all  the  times  hereinafter  mentioned, 
and  still  is  a  dramatic  writer,  translator  and  dealer  and  broker  in 
American  and  foreign  plays. 

>  Such  an  allegation,  i.  e.,  of  loss  of  Noetrand  v.  N.  Y.  Guaranty,  etc.,  Co., 

pledge,  excuses  tender  of  the  amount  7  Jones  &  S.  (N.  Y.)  73. 

.  of  loan  and  accrued  interest.    The  rule  *  Ordinary  diligence  is  required  of 

.  is  the  same  if  the  pledgee  wrongfully  the  pledgee,  and  he  is  responsible  for 

disposes  of  it.    See  poet,  title  Con-  damage  resulting  from  ordinary  neg- 

VBBSIOK.  ligence.     Argent  v.  Squires,   1   Daly 

The  allegation  of  defendant's  negli-  (N.  Y.),  847;  St.  Losky  v.  Davidson,  6 

geoce  in  this  and  the  following  form  Cal.  643;  Winthrop  Bank  v.  Jackson, 

is  of   the  broadest   character;   it   is  67  Me.  570.    But  although   he  uses 

thought    sufScient,    however,    even  the     property    wrongfully,     he     is 

against  motion  in  view  of  the  position  answerable  by  action  only,  and  his 

of    the  parties  and   the  defendant's  lien  is  not  thereby  forfeited.    Thomp- 

superior  knowledge.  son  «.  Patrick,  4  Watts,  414. 

The  pledgee  is  not  liable  unless  neg-  *  The  court  held  that  a  good  cause  of 

ligence  is  shown.    Abbett   v.   Fred-  action  was  stated  in   the   complaint 

erick,  56  How.  Pr.  (N.  Y.)  68;  Van  either  upon  the  contract  made  with 
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II.  Upon  information  and  belief  that  the  Western  Union  Tele- 
graph Company,  the  above-named  defendant,  is  a  domestic  cor* 
poration  duly  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  N  ew  York. 

III.  That  the  principal  business  of  defendant  is  to  receive  and 
transmit  messages  by  telegraph  over  certain  lines  of  wire  running 
through  the  State  of  New  York  and  into  and  through  certain 
States  and  countries  contiguous  thereto,  and  to  deliver  the  same, 
and  to  receive,  transmit  and  deliver  messages  from  abroad  trans- 
mitted by  submarine  telegraph  cables  in  connection  with  its  lines 
of  wire  and  proper  facilities  operated  by  it  for  that  purpose ;  and 
the  confidence  with  which  the  public  is  invited  to  and  does  repose 
in  the  care  with  which  defendant  conducts  its  said  buainess  is  a 
source  of  large  profit  and  gain  to  said  defendant. 

IV.  And  the  said  defendant  held  out  and  represented  to  the 
world  and  to  this  plaintiff,  that  it  would  conduct  its  said  business 
with  reasonable  care,  diligence  and  dispatch,  and  that  it  would 
transmit,  receive  and  deliver  telegraphic  and  cable  messages  in  a 
diligent,  competent  and  correct  manner  with  all  convenient  speed. 

plaintifTs  agent  in  France,  or  upon  its  livery.      International  Ocean  Tel.  Ga 

contract  with  plaintiff  in  New  York.  v.  Saunders,  82  Fla.  434;  14  So.  Rep. 

It  was  7ield  in  Am.  Union  Tel.  Co.  148. 

t.  Dougherty,  89  Ala.  191;  7  So.  Rep.  Where  the  action  is  founded  on  the 

660,  that  where  it  appeared  on  the  trial  contract,  a  person  not  a  party  to  it 

that  plaintiff's  broker  had  signed  the  cannot  sue  for  damages  thereon  where 

telegram  in  his  own  name,  an  amend-  the  defendant  was  not  informed    in 

ment  was  properly  allowed  so  as  to  terms  nor  by  the  tenor  of  the  message 

make  the  action  in  the  name  of  the  that  it  was  for  plaintiff's  benefit.    W. 

broker  for  the  use  of  the  principal.  U.  Tel.  Co.  v.  Wood,  6  C.   C.  A.  482; 

But  in  MiUiken  v.  Western  Union  Tel.  57  Fed.  Rep.  471. 

Co.,  «t/jE)ra,  the  court  held  that  plaintiff  Where  the  messiige  informed    the 

was  entitled  to  bring  the  action  in  his  recipient  that  his  father  had  died,  the 

own  name  on  the  message  sent  by  his  court  said :  "  It  is  evident  that    the 

agent.  dispatch  was  sent  for  plaintiff's  bene- 

The  person  to  whom  a  telegram  is  fit;  he  accepted  it  and  acquired  a  right 

sent  can  maintain  an  action  for  any  to  recover  for  a  breach  of  the  contract 

legal  damage  that  may  result  to  him  made  for  his  benefit  by  K.  (the  sender) 

from  the  negligence  of  the  company  notwithstanding  the  fact  that  he  had 

in  its  transmission  or  delivery,  where  not  previously  constituted  the  sender 

the  message  shows  that  he  is  inter-  his  agent  for  the  purpose."    W.  U. 

ested  in  it,  or  that  it  is  for  his  benefit,  Tel.  Co.  v.  Beringer,  84  Tex.  88;  19  S. 

or   that  damage  will  result  to   him  W.  Rep.  886. 
from  its  negligent  transmission  or  de- 
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V.  And  plaintiff,  relying  upon  said  inducements  and  repre- 
sentations, entered  into  a  contract  with  said  defendant,  as  herein- 
after set  forth. 

VI.  That  plaintiff,  on  the  15th  day  of  December,  1883,  was 
applied  to  by  a  person  who  then  desired  to  purchase  from  plain- 
tiff a  certain  French  play  or  dramatic  composition  entitled  "  Pot 
Bouille,"  owned  by  parties  in  the  city  of  Paris,  in  the  republic 
of  France,  and  then  being  produced  and  exhibited  in  that  city ; 
and  said  applicant  was  then  willing  to  pay  plaintiff  for  said  play 
the  sum  of  $3,000,  but  plaintiff  was,  at  the  time  said  application 
was  made  to  him,  ignorant  of  the  facts  as  to  whether  he  could 
purchase  said  play,  and  the  price  he  would  be  required  to  pay 
therefor  ;  and  in  order  to  ascertain  said  facts  plaintiff  did  on  said 
15th  day  of  December,  1883,  send  a  cable  message  to  Thomas 
Linn,  plaintiff's  agent  in  Paris,  which  said  message  was  as  follows, 
to  wit :  "  What  is  the  lowest  price  at  which  you  can  buy  '  Pot 
Bouille  ? '  "  And  said  Linn  received  said  message  promptly  and 
forwarded  a  reply  to  plaintiff,  addressed  "  Mentor,  New  York," 
which  said  reply  plaintiff  subsequently  learned  was  received  by 
defendant,  and  was  in  defendant's  possession  on  the  17th  day  ot 
December,  1883.*    . 

That  plaintiff  called  at  defendant's  office  on  said  17th  day  of 
December,  1883,  and  inquired  if  defendant  had  received  a  mes- 
sage addressed  "  Mentor,  New  York ; "  and  plaintiff  was  informed 
by  defendant  that  it  had  not  received  such  message,  but  said 
defendant  then  represented  and  stated  to  plaintiff  that  any  mes- 
sage sent  by  cable  from  Paris  to  New  York  would  be  received 

*  This  allegation  of  the  making  of  A  stipulation  in  the  contract  under 

the  contract  can  be  much  improved  which  the  message  was  s^nt,  that  the 

upon.     It  was  held  in  W.  U.  Tel.  Co.  telegraph  company  will  not  be  liable 

r.  Heni-y,  (Tex.  1894)  27  S.  "W.  Rep.  for  any  damage  unless  a  claim  there- 

63.   that  an  averment  that   a    mes-  for  is  presented  within  a  time  speci- 

sage  was  delivered  to  and  sent  by  the  fled,  is  a  condition  subsequent,  which 

defendant  does   not  sufficiently  aver  need  not  be  pleaded  by  plaintiff,  but 

that  defendant  entered  into  any  con-  which  is  a  matter  of  defense.     W.  U. 

tract  to  send  it.    The  allegation  should  Tel.  Co.  t.  Finer,  9  Tex.   Civ.  App. 

be,  ^-'and  the   defendant  thereupon  152;  29  8.  W.  Rep.  56;  SherriU  c.  W. 

undertook  and  agreed  to  correctly  and  U.  Tel.  Co.,  109  N.  0.  527;  14  S.  E. 

promptly  transmit  and  deliver   said  Rep.  94. 
message,*'  etc. 
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by  and  through  defendant  in  New  York ;  but  saM  defendant  did 
not  then,  nor  at  any  time  thereafter,  deliver  said  message  to 
plaintiff,  although  plaintiff  alleges  upon  information  and  belief 
that  said  message,  directed  as  aforesaid,  was  then  in  the  possession 
and  custody  of  defendant. 

Plaintiff  further  says  that  on  said  17th  day  of  December,  1883, 
he  requested  defendant  to  register  the  name  and  address  of  plain- 
tiff in  order  that  said  message  might  be  promptly  delivered  to 
plaintiff,  and  defendant  then  and  there,  pursuant  to  its  custom 
and  in  the  regular  course  of  its  business,  did  register  the  name 
and  address  of  plaintiff  in  a  book  kept  by  defendant  for  such  pur- 
pose, as  follows,  to  wit :  ''  Mentor,  New  York,  James  F.  Milli- 
ken,  No.  19  West  Twenty-fourth  street,  New  York  City;"  and 
plaintiff  then  informed  defendant  that  he  was  expecting  a  mes- 
sage from  Paris,  addressed  ''  Mentor,  New  York,"  and  that  he 
believed  said  message  had  been  sent  and  should  be  in  the  posses- 
sion and  custody  of  defendant ;  and  that  said  message  was  of 
great  importance  to  plaintiff,  and  involved  a  transaction  with 
regard  to  the  sale  of  a  play  by  plaintiff,  and  said  transaction 
involved  a  large  sum  of  money  ;  and  that  plaintiff  could  do  noth- 
ing with  regard  to  it  imtil  he  had  received  said  measage;  and 
defendant  then  and  there  promised  and  agreed  to  and  with  the 
plaintiff  that  defendant  would  send  such  message,  without  delay, 
to  plaintiff,  at  No.  19  West  Twenty-fourth  street,  in  said  city  of 
New  York,  if  said  message  had  been  received  or  should  be  received 
by  defendant ;  and  defendant  held  out  and  represented  to  plain- 
tiff, as  hereinbefore  set  forth,  that  defendant  would  deliver  said 
message  to  plaintiff  safely,  promptly  and  with  diligence  and  dis- 
patch ;  and  plaintiff,  relying  upon  said  representations  and  induce- 
ments, and  reposing  confidence  in  the  care  with  which  defendant 
coTiducted  its  said  business,  as  aforesaid,  did  then  and  there  con- 
tract  and  agree  with  defendant  for  the  delivery  of  said  mes- 
sage by  defendant  to  plaintiff,  and  said  defendant  undertook  and 
agreed  to  and  with  this  plaintiff  to  deliver  said  message  to  plain- 
tiff at  No.  19  West  Twenty-fourth  street,  in  the  city  of  New 
York,  safely,  promptly  and  with  diligence  and  dispatch ;  and 
plaintiff  then  offered  to  pay  and  reward  said  defendant  in  advance 
for  said  service  and  for  registering  plaintiff's  name  and  address, 
but  said  defendant  then  declined  to  receive  or  accept  pay  or 
reward. 
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VII.  That  defendant  received  said  message  and  reply,  addressed 
"Mentor,  New  York,"  prior  to  the  19th  day  of  December,  1883, 
as  plaintiff  is  informed  and  believes,  but  said  defendant,  not 
regarding  its  said  promise  and  undertaking,  and  well  knowing  the 
importance  of  said  message,  did  not  take  due  care  to  deliver  said 
message  to  plaintiff,  as  agreed,  although  thereafter  frequently 
solicited  and  requested  to  do  so  by  plaintiff ;  and  did  not  then 
deliver  said  message  to  plaintiff,  nor  at  any  time  afterwards,  but, 
on  the  contrary,  the  defendant  so  negligently  and  carelessly  con- 
ducted itself  with  respect  to  said  message  and  the  delivery  thereof 
that,  by  and  through  the  mere  carelessness  and  improper  con- 
duct of  the  defendant,  its  servants  and  employees,  said  message 
was  never  delivered  to  plaintiff,  and  is  still  in  the  possession  and 
custody  of  defendant ;  and  by  reason  of  the  premises  in  that 
behalf,  and  in  consequence  of  the  negligence  of  defendant  as  afore- 
said, and  not  through  any  negligence  or  fault  of  this  plaintiff, 
plaintiff  lost  the  sale  of  said  play,  and  suffered  thereby  loss  and 
damage  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  $1,400; 
and  plaintiff  alleges  that  he  has  since  ascertained  the  fact  to  be 
that  said  message  contained  information  that  plaintiff  could 
purchase  and  secure  said  play  at  a  price  not  to  exceed  8,000  francs ; 
and  plaintiff  alleges  that  if  defendant  had  delivered  said  mes- 
sage to  plaintiff,  as  agreed,  plaintiff  would  have  sold  said  play 
fur  $3,000,  and  would  have  realized  thereby  a  profit  of  not  less 
than  $1,400. 

Wherefore  [etc.j  d^mcmd  of  Judgment]. 

581.  The  Same ;  Another  Form,  Charging  Knowledge  by  Defendant 

of  Urgent  Character  of  Message. 

[Adapted  from  Mitchell  v.  Western  Union  Tel.  Co.,  5  Tex. 
Civ.  App.  527 ;  24  S.  W.  Rep.  550.]^ 

[After  setting  forth^  in  svhstam^ce^  that  plaintiff  lived  at  S.j 
and  was  the  owner  of  a  ranch  at  M.^  on  which  he  had 
head  of  catUe^  under  charge  of  his  agent  ^  that  tlie  water  mipply 

>  EM,  against  demurrer,  that  com-  essary  to  allege  why  plaintiff  alone 

plaint  sufficiently  showed  that  defend-  could  procure  the   necessary  water, 

ant's  neglect  in  delivering  the  message  nor  how  he  could  have  procured  it. 
caused  the  damage,  and  it  was  unnec- 
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became  suddenly  reduced  and  insufficient^  and  that  said  agent 
delivered  a  nie^sage  to  defendant  aa  follows  :  "  Water  is  giving 
out.  Come  at  once,^^  That  in  plaintiff  ^s  absence  his  agent  was 
unabU  to  m,ake  necessary  arrangements  to  secure  sufficient  watery 
but  such  arrangements  could  have  been  made  by  plaintiff ^^ —  the 
complaini  continued  :'\  That  when  said  message  was  so  delivered 
to  and  accepted  by  defendant,  defendant  was  then  and  tliere 
notified  of  the  aforesaid  dangerous  position  of  the  said  cattle ; 
that  they  were  upon  the  said  ranch ;  that  the  water  supply  had 
run  short,  and  tliat  there  .was  urgent  necessity  of  the  personal 
presence  of  the  plaintiff  in  order  that  he  might  provide  wuter  for 
them,  and  that  said  message  was  intended  to  summon  plaintiff 
with  all  possible  speed  to  his  ranch  in  order  that  he  might  make 
arrangements  necessary  to  obtain  the  needed  water. 

That  plaintiff  was  then  at  his  home  at  ,  as  was  well 

known  to  defendant,  but  that  defendant  negligently  failed  to 
deliver  said  message  to  him. 

That  if  said  message  had  been  delivered  to  plaintiff  within  a 
reasonable  time,  he  could  and  would  have  gone  forthwith  to  lus 
said  ranch,  and  could  and  would  have  provided  water  for  his 
cattle  in  time  to  have  prevented  the  injuries  to  them  hereinafter 
set  forth ;  that  plaintiff  was  ignorant  of  the  dangerous  condition 
of  said  cattle,  and  remained  absent  from  said  ranch  three  days 
longer  than  he  would  have  done  had  the  message  been  delivered 
with  reasonable  diligence ;  that  if  it  had  been  so  delivered  he 
would  have  arrived  at  said  ranch  three  days  earlier  than  he 
actually  did,  and  could  and  would  have  provided  water  for  his 
said  cattle,  and  thus  have  prevented  the  injuries  complained  of. 

That  during  said  [three]  days  said  cattle  were  without  suf- 
ficient water,  whereby  cattle,  of  the  value  of  dollars, 
died,  etc. 

Wherefore  {etc^  demand  of  judg7nent\ 

632.  Against  Telegraph  Company  for  Negligence  in  DeliTerisg  » 

Message  Twice. 

[Sustained  in  May  v.  Western  Union  Tel.  Co.,  112  Mass.  90.] 

I.  That,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  defendant  hereinafter  mentioned,  plaintiffs  exercised 
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at  said  Boston  the  trade  of  buying  and  selling  hardware  and 
metala,  and  C.  D.  &  Co.  and  the  plaintiffs  exercised  the  same 
trade  in  copartnership  by  the  name  of  C.  D.  &  Co.  at  San  Fran- 
cisco, and  that  in  the  coarse  of  business  of  said  partnership  the 
said  C.  D.  &  Co.  resided  at  San  Francisco,  and  when  goods  of  the 
kinds  aforesaid  were  required  for  sale  in  said  San  Francisco,  in 
the  trade  of  said  partnership,  and  said  C.  D.  &  Co.  desired  the 
plaintiffs  to  procure  the  same  in  behalf  of  said  partnership,  and 
to  send  the  same  to  said  C.  D.  &  Co.  at  said  San  Francisco,  to 
meet  the  said  demand  and  requirement  and  for  sale  there  as 
aforesaid,  the  said  C.  D.  &  Co.  used  to  cause  messages  to  be  sent 
by  telegraph  to  the  plaintiffs  requesting  them  to  send  the  goods 
so  desired,  which  messages  and  habit  of  said  C.  D.  &  Co.  were 
well  known  and  understood  by  the  plaintiffs. 

II.  That  the  defendant  was  during  all  that  time  possessed  of  a 
certain  telegraph  extending  to  said  Boston  from  said  San  Fran- 
cisco, whereby  it  then  exercised  the  employment  of  receiving, 
sending  and  delivering  messages  sent  by  persons  in  said  San  Fran- 
cisco to  persons  in  said  Boston. 

III.  That  on  or  about  the  day  of  5 18  ,  the  said 
C.  D.  &  Co.  caused  the  defendant  to  send  by  its  said  telegraph 
from  said  San  Francisco  to  the  plaintiffs  at  said  Boston  a  certain 
message,  whereby  the  said  C.  D.  &  Co.  requested  the  plaintiffs  to 
send  [325  seamless  brass  tubes],  thereby  meaning,  in  accordance 
with  said  course  of  business  of  said  partnership,  and  as  the  plain- 
tiffs well  understood,  that  the  said  tubes  were  required  for  sale  in 
said  San  Francisco  in  said  trade  there,  and  that  they  desired  and 
requested  the  plaintiffs  to  procure  the  same  in  behalf  of  said  part- 
nership, and  send  the  same  to  said  C.  D.-  &  Co.,  at  said  San  Fran- 
cisco, for  the  purposes  aforesaid  ;  that  the  defendant  did  there- 
upon deliver  to  the  plaintiffs  at  said  Boston  a  certain  paper  writ- 
ing, whereon  was  written  said  message,  and  the  plaintiffs,  on  the 
receipt  thereof,  and  in  accordance  with  the  request  therein,  did 
procure  and  send  to  said  C.  D.  &  Co.,  at  said  San  Francisco,  for 
the  purposes  aforesaid,  the  tubes  therein  specified,  which  were 
there  sold  to  the  profit  and  advantage  of  the  plaintiffs. 

rV.  That  after  the  sending  and  delivery  of  the  message  afore- 
said the  defendant  so  negligently  and  improperly  conducted  itself 

69 
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in  the  nse  and  management  of  its  said  telegraph  that  by  reason  of 
the  negligence  and  want  of  due  care  of  the  defendant  and  its 
servants  in  that  behalf,  and  after  the  said  delivery  of  the  paper 
writing  and  message  aforesaid  to  the  plaintiffs,  to  wit,  live  days 
thereafter,  a  certain  other  paper  writing  was  delivered  by  the 
defendant  to  the  plaintiffs  at  said  Boston,  purporting  to  contain  a 
certain  other  message  sent  by  telegraph  by  said  C.  D.  &  Co.,  at 
said  San  Francisco,  to  the  plaintiffs  at  said  Boston,  whereby  said 
C.  D.  &'Co.  requested  the  plaintiffs  to  send  other  [325  seamless 
brass  tubes],  by  which  last-mentioned  message  the  plaintiffs  also 
understood,  in  accordance  with  said  course  of  business  of  said 
partnership,  that  the  said  last-mentioned  tubes  were  required  for 
sale  in  said  San  Francisco,  in  said  trade  there,  and  that  said  C.  D. 
&  Co.  desired  and  requested  the  plaintiffs  to  procure  the  same  in 
behalf  of  said  partnership,  and  to  send  the  same  to  scdd  C.  D.  & 
Co.,  at  said  San  Francisco,  to  meet  said  demand  and  requirement, 
and  for  sale  as  aforesaid.  Whereas,  in  fact,  said  C.  D.  &  Co.  did 
not  send  said  last-mentioned  message,  and  the  goods  therein  speci- 
fied were  not  required  for  sale  in  said  San  Francisco. 

V.  That  the  plaintiffs  being  deceived  by  said  last-mentioned 
message,  and  understanding  the  same  as  aforesaid,  did  thereupon, 
in  accordance  therewith,  procure  in  behalf  of  said  partnership  and 
send  to  said  C.  D.  &  Co.,  at  said  San  Francisco,  for  the  purposes 
aforesaid,  the  said  last-mentioned  325  seamless  brass  tubes. 

[VI.  Allege  damages  restUting  from  the  second  purchase.] 

Wherefore  [etc.,  demand  of  Jtcdgmeni], 

688.  The  Same ;  for  Delay  in  Delivering  a  Message  Gkmtaining  a  Con- 
ditional Order.* 

[After  the  usual  allegations  of  defendants  corporate  capacity 
and  occupation^  the  complaint  charged  the  defendant's  receipt  of 
a/i\d  agreement  to  promptly  transmit  and  deliver  to  plaintiff's 
foreign  correspondent  at  L,  a  message^  as  follows  : '  "  Purchase 
for  our  account  tons  soda  ash,  provided  shipment  can  be 

made  per  steamship  K."] 

- 

'  Adapted  from  Ferguson  «.  Tel.  Co.,  *  These  allegations  are  presented  in 
151  Pa.  St.  211;  26  Atl.  Rep.  40.  previous  forms,  and  ar»  sat  repeated. 
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III.  That  plaintifi,  relying  upon  the  defendant's  said  agreement 
for  the  transmission  and  delivery  of  said  message,  sold  to  one  M«. 
N.  said  tons  of  soda  ash  to  arrive  on  said  steamship  K. 

IV.  That  the  defendant  negligently  failed  to  deliver  said  mes- 
sage for  the  period  of  six  days  after  its  said  receipt,  to  wit,  nntit 
the  day  of  >  1^  !  ^^^^  ^^  message  should,  in  the 
ordinary  conrse  of  prompt  transmission  and  delivery  of  such  mes- 
sages, have  been  delivered  on  the  day  following,  to  wit,  the 

day  of  ,  18    . 

V.  That  said  steamship  K.  did  not  sail  until  the  day  of 

,  18  ,  and  said  soda  ash  could  and  would  have  been  pur- 
chased for  account  of  plaintiff  and  shipped  on  said  steamer,  had 
said  message  been  delivered  on  said  day  of  ,  18     .^ 

VI.  That  the  market  price  of  said  soda  ash  at  L.  on  said 

day  of  J  18    ,  was  dollars  per  ton,  and  the  cost  of 

carriage  thereof  to  plaintiflE  would  have  been  the  sum  of 
dollars ;  that  plaintiff  was  necessarily  obliged  to  and  did  purchase 
said  soda  ash  at  P.  [place  of  delivery],  and  paid  therefor  the  sum 
of  dollars,  to  plaintiff's  damage  dollars. 

Whebefobe  [etc.y  demand  of  judgment], 

694.  The  Same  — under  Indiana  Statute.. 

[From  Western  Union  Tel.  Co.  v.  Cain,  (Ind.  1896)  42  N.  E. 
Rep.  655.]  « 

L  [Defendants  corporate  capacity  a/nd  occupation  as  in  pre- 
viovs  forma,] 

II.  That  on  the  day  of        ,  18     ,  a  brother  of  the  plain- 

tiff was  temporarily  residing  at  Clearwater,  Fla.,  said  brother  being 
in  poor  health  and  having  gone  to  Florida  in  hope  of  regaining 
hiB  health  and  strength.  That  on  said  day  one  M.  N.  sent  a  mes- 
sage to  plaintiff  as  follows :  "  Your  brother  took  severe  hemor- 
rhage this  morning.     Come  at  once."     That  said  message  was 

1  The  court  held  that  aUegations  of  the  statute  of  the  State  of  Indiana  (R. 

these  facts  were  essential  to  the  suffl-  S.  §  5518),  making  telegraph  compa- 

ciency  of  the  pleading.  nies  liable  for  special  damages  caused 

*  The  court  held  that  the  complaint  by  a  failure  to  promptly  deliver  mea- 

gtated  a  good  cause  of  action,  under  sages. 
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received  by  the  defendant  at  its  office  in  the  city  of  ,  State 

of  ,  between  the  hours  of        and        on  said  day. 

III.  That  the  defendant  knew  that  the  plaintiff  was  a  resident 
of  the  said  city  of  ,  and  was  apprised  of  the  necessity  of 

the  prompt  delivery  of  said  message  by  reason  of  its  contents,  hat 
negligently  failed  to  deliver  the  same  until  three  days  thereafter, 
to  wit,  on  the  day  of        ,  18     . 

lY.  That  if  the  message  had  been  delivered  promptly  to  the 
plaintiff  upon  its  arrival  at  tiie  city  of  ,  he  would  have  started 

immediately  for  the  city  of  Clearwater,  Fla.,  and  would  have 
arrived  there  prior  to  the  burial  of  his  said  brother.  That  by 
reason  of  the  aforesaid  failure  to  deliver  said  message  he  was  pre- 
vented from  seeing  his  brother  before  his  burial,  and  was  unable 
to  see  to  the  proper  burial  of  his  brother.  Whereby  he  suffered 
great  mental  anguish,  etc. 

Whebefobb  [etc.^  dema/nd  ofjvdgment\ 

585.  To  Becover  Statutory  Penalty  for  Delay  in  Transmission  of 

Kessage,  under  Oeorgia  Statute. 

[Sustained  in  Smith  v.  Western  Union  Tel.  Co.,  94  Qa.  441 ; 
19  S.  E.  Eep.  979.]^ 

[^After  aUeging  defendam£%  corporate  capacity  and  occupor 
tzofiy  and  the  sending  of  the  message^  as  in  previotis farms  .•] 

III.  That  the  agent  of  the  company  negligently  held  and  per- 
mitted the  message  to  remain  in  the  sending  office  or  receiving 
office  from  an  early  hour  of  the  aforesaid  date  until  o'clock 

the  night  of  the  following  day,  when  the  same  was  delivered ; 
that  plaintiff  has  an  office  within  hundred  yards  of  the  tele- 

graph office  of  said  company  at  ,  and  his  residence  is 

within  yards  of  said  office,  and  both  his  residence  and  office 

are  well  known  to  the  agent  of  the  company. 

lY.  That  no  mention  or  notice  of  the  receipt  of  said  message 
was  made  to  the  plaintiff  until  at  o'clock  on  the  night  of  the 

day  following  the  aforesaid  date.    Wherefore,  plaintiff  charges 

>  The  court  held  that  a  want  of  due  under  the  statute, 
diligence    was    sufficiently  charged 


I 
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defendant  with  gro88  negligenoe  and  carelessness  in  the  delivery 
of  the  message  to  him,  especially  in  view  of  the  fact  that  the 
message  showed  on  its  face  that  it  was  important  and  required 
prompt  delivery.  That  for  said  negligence  and  disregard  of  duty 
the  company  became  liable  to  plaintiff  and  to  pay  him  the  penalty 
of  dollars  as  the  statute  provides.  That  it  failed  and  refused 
to  do  so  or  to  pay  any  part  thereof*  though  often  requested  to  do  so. 
Whekefork  [etc.,  demand  of  judgmen{\. 

63d.  The  Same,  Delay  in  Delivering,  Oanaing  Kental  Angniab.^ 


[From  Western  Union  Tel.  Co.  v.  Fore,  (Tex.  1894)  26  8.  W, 
Rep.  783  ;  Same  v.  Eskridge,  7  Ind.  App.  208  ;  33  N.  E.  Eep. 

238.] 

[After  the  ueual  aUegations  of  defendomte  capacity  and  occvr 
potion,  the  petition  charged  the  defendants  receipt  and  agree- 
ment to  promptly  transmit  aaid  deliver  the  following  message : 
"  To  S.  L.  F.  Your  pa  wants  Hodge.  Get  here  as  soon  as  pos- 
sible.   J.  L.  R"] 

That  on  the  date  of  the  said  message,  the  plaintiff's  husband, 
D.  W.  F.,  was  sick  in  the  town  of  R.  and  died  on  the  day  follow- 
ing; that  Dr.  Hodge  was  plaintiff's  and  her  husband's  family 
physician ;  that  at  plaintiff's  request  the  message  was  prepared 
and  delivered  to  defendant  at  its  office  at  R.,  at  ten  minutes  past 
four  o'clock  on  November  8th,  18  ,  by  J.  L.  R.,  who  paid 
defendant's  agent  cents  for  its  transmission,  and  at  the 

same  time  informed  the  agent  that  the  telegram  was  a  request 
from  plaintiff  to  her  son  S.  L,  F.  to  bring  Dr.  H.  at  once  to  visit 

'  This  is  under  the  80-called ''Texas  suffering,  almost  invariably  relating 

rule,"  permitting  a  party  who  has  un-  to  the  sickness  or  death  of  a  relative, 

dergone   mental  suffering   in  conse-  The  right  of  action  is  presumably  in 

quence  of  the  negligent  delay  of  the  the  sender,  but  may  be  invoked  on  be- 

message,  to  recover  damages  without  half  of  one  in  whose  interest  and  for 

proof  of  pecuniary  loss.    The  courts  whose  benefit  the  message  was  known 

of  Kentucky,  Indiana,  Tennessee  and  by  defendant  to  have  been  sent.    Tel. 

Alabama  have  also  recognized  a  right  Co.  «.  Beringer,  84  Tex.  88;  19  S.  W. 

of  recovery.    The  rule  has  application  Rep.  886;  Tel.  Go.  9.  Saunders,  82  Fla. 

only  to  those  messages  bearing  upon  484;  14  So.  Rep.  148;  and  see  note  1 

their  face  evidence  that  a  failure  to  to  Form  680. 
deliver   will  probably  cause   mental 
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and  treat  professionally  her  husband,  D.  W.  F.;  that  defendant 
was  then  informed  that  said  D.  W.  F.  was  dangerously  sick,  and 
of  the  urgent  necessity  of  the  immediate  delivery  of  the  mes- 
sage ;  that  defendant  knew  and  was  informed  at  the  time  of  tlie 
sending  of  the  message  that  J.  L.  R.  was  acting  as  the  agent  of 
plaintiff ;  that  though  defendant  agreed  to  deliver  the  message 
I  with  reasonable  dispatch  and  promptness,  it  negligently  failed  to 
deliver  it  until  ten  o'clock  in  the  afternoon  of  November  9th, 
18  ;  that  by  reason  of  such  delay  her  son,  J.  L.  F.,  was  pre- 
vented from  reaching  his  father,*  with  Dr.  H.,  before  his  death, 
which  her  said  son  would  have  been  able  to  do  had  said  message 
been  delivered  promptly. 

Wherefore,  plaintiff  suffered  great  mental  anguish,^  etc, 

537.  The  Same;  by  Husband  for  Injuries  to  Wife's   Feelings;  Alle- 
gation of  Damage.' 

That  by  reason  of  the  defendant's  willfulness,  negligence  and 
carelessness  in  not  delivering  the  said  message,  as  aforesaid,  tlie 
plaintiff  and  his  wife  were  prevented  from  attending  [the  wife?s 
father]^  said  M.  N.,  in  his  last  illness,  which  caused  them  great 
suffering,  mental  anguish  and  remorse,  and  that  plaintiff  and  his 
wife  have  suffered  and  been  greatly  injured  in  their  feelings  in 
tlie  further  sum  of  dollare. 

Notes  of  Beoent  Gases,  Involving  Questions  of  Pleading  in  Actions 
against  Telegraph  Companies  for  Dereliction  of  Duty  in  the  Trans- 
mission of  Messages. 

Alabama. —  American  UDion  Tel.  Co.  v.  Dougherty,  89  Ala.  101;  7  So.  Rep. 
600.    (In  an  action  for  delay  in  delivering  a  message  signed  by  plaintiff's 

>  Sufficiently  shows  a  desire  and  in-  •  From  W.   U.   Tel.   Co.  r.  Russel, 

tent  on  the  part  of  the  one  addressed  (Tex.  Civ.  App.  1897)  31  S.  W.  Rep. 

to  respond  to  the  call.    Tel.  Co.   t.  698,  where,  on  review  of  a  judgment 

Eskridge,  7  Ind.  App.  208;  83  N.  E.  awarding  damages  for  wife's  mental 

Rep.  288.  sufferings,  it  was  hM,  that  this  allega- 

'  These    damages   are    recoverable  tion  is  sufficient  to  entitle  the  plaintiff 

under  a  general  averment  of  damage,  to  recover  for  the  sufferings  of  his 

So  Relle  v.  W.  U.  Tel.  Co.,  55  Tex.  wife,  and  that  it  was  unnecessary  to 

808;  40  Am.  Rep.  805;  Havener  v.  W.  state,  by  distinctive  averments,  the 

U.  Tel.  Co.,  117  N.  C.  540;  22  S.  E.  specific  damages  sustained  by  the  wife. 
Rep. 
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broken,  so  that  the  title  of  the  contract  closed  by  the  message  was  in  them,  it 
is  proper  to  allow  amendment  so  as  to  make  it  a  suit  by  the  brokers  to  plain- 
tifiTs  use.)  Western  Union  Tel.  Cc.  v.  Wilson,  98  Ala.  82;  9  So.  Rep.  414 
<In  action  by  receiver,  complaint  held  sufficient  which  alleged  that  defendant 
was  engaged  in  the  telegraph  business;  that  the  sender  as  plaintiff's  agent 
delivered  the  message  to  defendant  and  paid  thei-efor,  and  that  defendant 
transmitted  the  message,  but  failed  to  deliver  it  to  the  plaintiff  until  the  next 
day.)  i'^^nWa.— International  Oeean  Tel.  Co.  v.  Saunders,  82Fla.  434;  14  So. 
Rep.  148.  (A  person  for  whose  benefit  a  message  is  sent,  and  whose  interest 
therein  appears  from  the  message  itself,  may  maintain  an  action  for  damages 
caused  by  a  delay  in  the  delivery  thereof.)  South  Florida  Tel.  Co.  v.  Maloney, 
(Fla.  1894)  16  So.  Rep.  280.  (In  an  action  against  a  telegraph  company  for 
refusing  to  transmit  a  message,  declaration  held  insufficient  for  not  alleging 
facts  to  show  that  the  company's  refusal  was  willful  or  wrongful.)  Georgia. — 
Grenberg  r.  Western  Union  Tel.  Co..  89  Ga.  754:  15  S.  E.  Rep.  651.  (In  an 
action  for  failure  to  send  message,  complaint  held  bad  on  demurrer  for  not 
alleging  that  defendant  had  an  office  at  the  place  from  which  the  message  was 
alleged  to  have  been  sent,  or  anything  to  show  that  it  had  been  received  by 
defendant  for  transmission,  or  that  anything  had  been  paid  therefor.)  Indi- 
ana.—Westem  Union  Tel.  Co.  v.  Eskridge,  7  Ind.  App.  208;  33  N.  E.  Rep.  288. 
(In  an  action  for  a  failure  to  promptly  deliver  a  message  informing  plaintiff  of 
her  mother's  dying  condition,  complaint  alleging  that  defendant's  neglect 
prevented  plaintiff  from  going  to  her  mother,  and  that  if  she  had  received 
it  she  could  liave  done  so,  sufficiently  shows  plaintiff's  intent  and  desire  to 
go  had  she  received  the  message.)  Bierhaus  v.  Western  Union  Tel.  Co.,  8 
Ind.  App.  563;  34  N.  £.  Rep.  581.  (In  an  action  against  a  telegraph  company 
for  Its  failure  to  promptly  deliver  a  message,  substantial  injury  is  shown  by 
an  allegation  that,  by  reason  of  the  delay,  plaintiff's  debtor  in  the  meantime 
converted  his  property  into  money  and  had  fled  from  the  State  to  parts 
unknown,  and  that  plaintiff  had  thereby  lost  his  debt,  and  had  been  prevented 
from  collecting  the  same.)  Missouri. —  Lee  v.  Western  Union  Tel.  Co.,  51  Mo. 
App.  375.  (Complaint  in  a  Justice's  Court  held  sufficient  to  support  a  judg- 
ment by  default,  which  alleged  that  defendant  negligently  altered  and  changed 
the  meaning  of  the  message,  although  it  did  not  set  forth  the  true  message  or 
show  how  it  was  altered.)  North  Carolina. —  Sherrill  v.  Western  Union  Tel. 
Co..  109  N.  C.  527;  14  S.  £.  Rep.  94.  (Complaint  is  not  demurrable  because 
It  does  not  allege  that  the  claim  for  damages  was  presented  to  defendant  in 
accordance  with  the  stipulations  on  the  blank  upon  which  the  message  was 
written,  although  a  copy  of  the  stipulations  are  set  forth.)  Pennsylvania. — 
Fergusson  v.  Anglo-Am.  Tel.  Co.,  151  Pa.  St.  211;  25  Atl.  Rep.  40.  (In  an 
action  for  damages  for  failing  to  deliver  a  message  directing  the  purchase  of 
goods,  if  they  could  be  purchased  at  a  stated  price  and  shipped  by  a  particu- 
lar steamer,  the  statement  of  claim  is  insufficient,  if  it  fails  to  allege  that  if 
the  message  had  been  received  the  goods  could  have  been  purchased  at  the 
price  named  and  sent  by  the  steamer  indicated.)  United  Staffs. —  Western 
Union  Tel.  Co.  r.  Wood,  6  C.  C.  A.  432;  57  Fed.  Rep.  471.  (The  person  to 
whom  a  message  is  sent  cannot  recover  for  a  failure  to  deliver  it,  where  he  is 
not  a  party  to  the  contract  to  have  it  sent,  and  defendant  was  not  informed 
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that  it  w»8  for  his  benefit.)  re»u.-- Western  Union  Tel  Co.  e.  Fore,  (Tax. 
GiY.  App.  19H)  2a  S.  W.  Rep.  78S.  (One  who  is  neither  the  sender  or  the 
person  addressed,  nor  in  any  way  shown  by  the  message  itself  to  have  an 
interest  therein,  cannot  recoYer  for  delay  in  its  transmission. )  Western  Union 
Tel.  Co.  «.  Porter,  (Tex.  Civ.  App.  1894)  96  6.  W.  Rep.  860.  (Petition  in  an 
action  for  delay  in  delivering  a  message  announcing  the  sickness  of  a  relative, 
is  not  defective  for  failing  to  allege  the  relationship  of  the  parties,  if  the  mes- 
sage itself  discloses  it.)  Martin  «.  Western  Union  Tel.  Co.,  1  Tex.  Civ.  App. 
148;  20  S.  W.  Rep.  860.  (Allegation  that  the  message  was  delivered  to  a  con- 
necting company,  and  that  such  company  received  and  delivered  it,  ahows  an 
implied  contract  between  the  sender  and  the  connecting  company.)  Western 
Union  Tel.  Co.  v,  Piner,  (Tex.  Civ.  App,  1894)  29  S.  W.  Rep.  66.  (A  stipula- 
tion in  the  contract,  under  which  the  message  is  sent,  that  the  telegraph  com- 
pany will  not  be  liable  for  any  damage  unless  a  claim  therefor  is  presented 
within  the  time  specified,  is  a  condition  subsequent  which  need  not  be  pleaded 
by  plaintiff,  but  is  a  matter  of  defense.)  Western  Union  Tel.  Co.  e.  Henry, 
(Tex.  Civ.  App.  1894)  27  8.  W.  Rep.  68.  (An  allegation  that  the  message  was 
delivered  to  and  sent  by  defendant,  but  not  averring  any  contract  to  send  it, 
is  insufficient.)  Western  Union  Tel.  Co.  v,  Beringer,  84  Tex.  88;  19  8.  W.  Rep. 
886.  (Complaint  is  not  demurrable,  which  alleges  the  sending  of  the  message 
by  a  third  person,  who  paid  for  it,  if  it  appear  that  the  message  was  sent  for 
plaintiff's  benefit  and  that  he  accepted  it.)  8.  p.,  Martin  o.  Western  Union 
Tel.  Co.,  1  Tex.  Civ.  App.  148;  20  8.  W.  Rep.  860.  Erie  Tel.,  etc.,  Co.  «. 
Grimes,  82  Tex.  89;  17  8.  W.  Rep.  831.  (Allegations  sufficient  to  show  that 
defendant's  neglect  in  delivering  the  message  caused  the  damages  claimed.) 
8.  p.,  Western  Union  Tel.  Co.  v.  Lyman,  8  Tex.  Civ.  App.  460;  22  8.  W.  Rep. 
656;  Mitchell  e.  Western  Union  Tel.  Co.,  5  Tex.  av.  App.  527;  24  8.  W.  ftep. 
550. 

VII.  Warehousemen. 

588.  For  Lobs  of  Ooods.^ 

L  That  at  all  the  times  hereinafter  mentioned  defendant  waa 
engaged  in  the  baainess  of  storing  goods  for  hire. 

II.  That  on  or  abont  the  day  of  ,  18    ,  at  , 

the  defendant,  in  consideration  of  the  sum  of  dollars,  then 

and  there  paid  [or,  agreed  to  be  paid ;  <7r,  of  a  reasonable  compen- 

*  A  warehouseman,  in  the  absence  of  ligence ;  but  if,  either  in  the  course  of 

bad  faith,  is  liable  only  for  negligence,  his  or  the  defendant's  proof,  it  appears 

and  the  owner  of  the  goods  suing  for  that  the  goods  have  been  lost  by  theft, 

their  loss  must  allege  and  prove  negli-  the  evidence  must  show  that  the  loss 

gence.    If  he  proves  demand  upon  the  arose  from  the  negligence  of  the  ware* 

warehouseman  and  the  latter's  refusal  houseman.    Claflin  «.  Meyer,  75  K.  T. 

to  deliver,  these  facts  unexplained  are  260;  81  Am.  Rep.  467. 
treated  as  prima  fads  evidence  of  neg- 
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sation  agreed  to  be  paid]  to  him  by  the  plaintiff,  agreed  to  store 
8ud  safely  keep  in  his  warehouse  at  certain  merchandise, 

the  property  of  the  plaintiff,  of  the  value  of  dollars,  con- 

sisting of  [Rere  briefly  describe  goods]^  until  the  same  should  be 
called  for  by  the  plaintiff  [oTj  for  the  term  of  two  months  from 
said  date,  or  otherwise}^  and  then  safely  to  deliver  said  goods  to 
the  plaintiff  [or  his  order]  at  his  request ;  that  plaintiff  then 
and  there  delivered  said  goods  to  the  defendant,  and  defendant 
then  and  there  received  the  same  for  that  purpose. 

III.  That  the  defendant  did  not  safely  keep  said  goods,  but 
while  the  same  were  so  in  his  warehouse,  and  solely  through 
defendant's  negligence  in  failing  to  take  proper  care  thereof,  they 
were  wholly  lost  and  destroyed,  to  plaintiff's  damage         dollars. 

Whebefobb  [^fc,,  demand  of  Judgment]. 

589.  For  Jjajvacy  to  GkxKU,  by  Keglect  to  Obey  Special  Iiuitractionfl. 

I  and  II.  [^As  in  preceding  form,,'] 

III.  That  at  the  time  of  the  delivery  of  said  goods  to  the 
defendant  the  plaintiff  informed  defendant  that  it  was  necessary 
to  the  preservation  of  said  goods  that  they  should  be  kept  in  a 
dry  condition  [or^  be  handled  with  care,  or  otherwise^  according 
tofact\  and  defendant  agreed  that  he  would  so  keep  the  same. 

IV.  That  the  defendant  negligently  allowed  the  same  to 
become  wet  [or^  to  be  handled  without  care,  and  roughly  moved 
and  broken,  or  otherwise  show  breach]^  so  that  the  same,  through 
the  negligence  of  the  defendant  and  his  servants,  became  greatly 
injured  [or^  entirely  ruined],  to  the  damage  of  the  plaintiff 
dollars. 

Whebefobe  \etc,y  demamd  of  judgment], 

640.  For  Refusal  to  Deliver. 

I  and  II.  {As  in  Form  538.] 

III.  That  on  or  about  the  day  of  ,  18    ,  at  , 

the  plaintiff  requested  the  defendant  to  deliver  the  said  goods, 
and  then  and  there  tendered  him  dollars  [which  said  sum 

70 
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was  the  amount  then  due  thereon  for  storage,  but  the  defendant 
refused  and  still  refuses  to  deliver  the  same,  to  the  damage  of  the 
plaintiff  dollars. 

Wherefore  [etCy  demand  of  judgmenf], 

541.  For  not  Forwarding  Goods  According  to  Agreement.' 

I.  Tliat  at  the  times  hereinafter  mentioned,  the  defendant  was 
a  forwarding  agent  and  keeper  of  a  warehouse  at  ,  for 
the  reception  of  goods  intended  to  be  forwarded  by  him  for  hire, 
from                to 

II.  That  on  or  about  the  day  of  ,  the  defendant 
received  from  the  plaintiff  certain  merchardise,  to  wit  [briefly 
describing  it\  the  property  of  the  plaintiff,  of  the  value  of 
dollars,  which  he  undertook  for  hire  to  forward  in  a  reasonable 
time  from  to  ,  by  [a  vessel],  and  meanwhile  to 
store  and  safely  keep  the  same. 

III.  That  after  the  defendant  received  said  goods,  such  a 
[vessel]  did,  within  a  reasonable  time  then  following,  to  wit,  on  or 
about  the        day  of  j  1^     ?  proceed  from  said 

to  ,  and  the  defendant  might  and  ought  to  have  delivered 

the  said  goods  to  the  [master  of  such  vessel]  for  the  purpose 
aforesaid. 

IV.  That  the  defendant  did  not  do  so,  or  otherwise  forward 
said  goods  within  a  reasonable  time,  but  kept  and  detained  the 
same  in  his  said  warehouse  for  a  long  and  unreasonable  time, 
to  wit,  [two  months,]  whereby  the  said  goods  perished  and  became 
wholly  valueless,  to  the  damage  of  the  plaintiff  dollars. 

[^Tf  the  goods  were  forwarded  tardily ^  whereby  plaintiff  lost 
afavorahle  tnarket^  allege  this  specifically y  as  matter  of  special 

damage.] 

Wherefore  [etc.,  deinand  of  judgmen(\. 

^  The  liability  of  a  forwarder,  dur-  Stannard  «?.  Prince,  64  N.  Y,  800; 
ing  the  time  previous  to  shipment  of  Barron  i^.  Eldredge,  100  Mass.  455;  1 
goods,  is  that   of  a  warehouseman.   Am.  Rep.  126. 
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CHAPTER  XXXI. 

COMPLAINTS  IN  ACTIONS  AGAINST  SHERIFFS.' 

PAOB. 

>43.  For  neglecting  to  return  execution 565 

544.  For  neglecting  to  levy 557 

54o.  For  neglecting  to  arrest  under  body  execution 558 

546.  For  neglecting  to  pay  over  moneys  collected  on  execution 558 

&17.  For  seizing  goods  which  were  exempt  from  execution 559 

M8.  For  a  false  return 559 

549.  For  an  escape  ;  common  form,  where  rightto  body  execution  depends 

upon  nature  of  the  action 561 

550.  The  same,  where  right  to  body  execution  depends  upon  previous 

granting  and  execution  of  an  order  of  arrest 562 

551.  For  esctipe  from  custody  upon  an  order  of  arrest 563 

552.  Upon  sheriffs  liability  as  bail,  under  the  N.  Y.  Code  of  Civil  Pro- 

cedure, §  587 564 

643.  For  Neglecting*  to  Betum  Execution.' 

I.  That  at  tlie  times  hereinafter  mentioned,  the  defendant  was 
the  sheriff  of  the  county  of  ,  in  this  State.' 

II.  That  on  or  about  the  day  of  >  18  ,  in  an  action 
in  the  Supreme  Court  of  this  State,  in  the  county  of  [oTj 
in  the  County  Court  of  the  county  of  ,  in  tliis  State,  or 
other  courts  ar^  before  K.  L.,  a  justice  of  the  peace  in  and  for  the 
town  of  ,  in  the  county  of  ,  in  this  State],  wherein 
this  plaintiff  was  plaintiff,  and  one  M.  N.  was  defendant  [or 
otherwise]^  judgment  was  duly  given  by  said  court  m  favor  of 
this  plaintiff  and  against  the  said  M.  N.  for                 dollars,*  [w, 

'  These  forms  are  appropriate  for  a  return  by  attachment,  or  he  may  sue 

cases  where  a  sheriff  is  sued  for  a  for  the  neglect.     Burk  9.  Campbell, 

breach  of   his    official   duty.     Com-  15  Johns.  (N.  Y.)  456;    Bank  of  Rome 

plaints   in    actions  on   his  bond  are  v.  Curtiss,  1  Hill  (N.  Y.),  275.    The 

given,  ante,  under  chapter  on  Official  same  rights  exist  upon  failure  to  pay 

Bonds.  over  moneys  collected.      Hatfield  v. 

Where  a  sheriff  is  sued  for  a  levy  or  Hatfield,  15  N.  Y.  St.  Rep.  788. 

arrest  which  was  unauthorized,  it  is  'This   allegation   is   sustained    by 

not  necessary  to  aver  his  official  char-  proof  that  defendant  acted  as  sheriff, 

acter.    The  forms  given  for  ordinary  without  proving  his  official  appoint- 

actions  for  injuries  to  property  or  per-  ment  or  election.    Abb.  Trial  Ev.  198, 

son  will  be  appropriate.  and  cases  cited. 

•  Upon  the  sheriff's  neglect  to  return  *  The  fact  that  a  judgment  has  been 

an  execution  the  plaintiff  may  compel  recovered  which  plaintiff  has  an  in- 


556  Abbott's  Fokms  of  Pleadino. 

where  the  judgment  was  in  ajttstice?8  court j  duly  given  by  said 
justice  against  said  M.  N.  for  dollars,  which  judgment  was 

thereafter  duly  docketed  in  the  office  of  the  derk  of  the  county 

of  ]. 

III.  That  on  the  day  of  >  18  ,  an  execution  against 
the  property  of  said  M.  N.  was  duly  issued  by  this  plaintiff  on 
said  judgment,  and  directed  and  then  delivered  to  tlie  defendant, 
as  sheriff  of  the  said  county  of  ,  of  which  execution  the 
following  is  a  copy :  [copy  of  the  execution  cmd  indorsement]^ 
[or,  state  its  substance, —  e.  g.,  thus,  whereby  said  defendant  was 
directed  to  satisfy  said  judgment  out  of  the  personal  property  of 
said  M.  N.,  in  said  county,  or  if  sufficient  personal  prop- 
erty could  not  be  found,  out  of  the  real  property  belonging  to 
him  on  the  day  when  said  judgment  was  docketed  in  said 
county,  or  at  any  time  thereafter,  and  return  said  execution  to 

within  sixty  days  after  the  receipt  thereof  by  him].* 

IV.  That  although  [more  than]  sixty  days  have  elapsed  after 
delivery  of  said  execution  to  the  defendant,  and  before  the  com- 
mencement of  this  action,  yet  defendant  has,  in  violation  of  his 
duty  as  such  sheriff,  failed  to  return  the  same,^  to  the  damage  of 
the  plaintiff  dollars.' 

Wherefore  [etc,,  demand  of  judgment], 

terest  in  having  executed,  is  a  fact  es-  larity  of  the  process  depends.  It  ia 
Bcntial  to  the  existence  of  the  cause  of  enough,  after  shoicing  jmrisdiction  l/» 
action  (Forsyth  v.  Campbell,  15  Hun  issue  the  process,  to  allege  that  it  was 
[N.Y.],  285):  and  if  denied  in  theans-  duly  issued.  French  r.  Willett,  4 
wer  it  is  error  to  direct  judgment  for  Bosw.  (N.  Y.)  649;  10  Abb.  Pr.  99. 
plaintiff  without  proof.  Ansonia  *  A  request  to  return  is  not  necessary 
Brass  Co.  v.  Conner,  62  How.  Pr.  (N.  to  be  alleged  or  proved.  Coming  c. 
Y.)  272.  Plaintiff  cannot  rely  upon  Southland,  8  Hill  (N.  Y.).  552:  Fisher 
the  rule  that  process  valid  on  its  face  v.  Pond,  2  id.  888;  Howden  v.  Stan- 
is  a  protection ;  the  officer  is  not  bound  nish,  6  C.  B.  504;  60  Eng.  Com.  L.  R 
to  act  if  the  process  or  judgment  is   508. 

void  for  want  of  jurisdiction.  Abb.  *In  an  action  for  neglectiDg  to  re- 
Tr.  Ev.  199;  Cornell  v.  Barnes,  7  Hill  turn  an  execution  against  property  it 
(N.  Y.),  85;  Housh  17.  People,  75111.  487.  is  not  essential  to  aver  any  special 
^  If  the  execution  was  against  the  damage.  The  amount  due  on  the 
person,  state  it  accordingly.  See  post,  judgment  is  prinui  facie  the  measure 
Form  549.  It  is  not,  however,  neces-  of  damages ;  and  the  burden  of  proof 
sary  to  set  forth  the  several  steps  in  is  with  the  defendant  to  show  that  the 
the  action  on  which  the  mere  regu-   whole  amount  could    not   with  due 
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644.  For  Keglecting  to  Levy. 

I,  II  and  III.  [As  i/i%  preceding  form,'] 

IV.  That  at  the  time  of  the  said  delivery  of  the  execution  to 
the  defendant  there  was  within  said  county  [personal]  property 
belonging  to  the  defendant/  to  wit  [designate  it  iriefiy\  out  of 
which  the  defendant  might  have  satisfied  the  said  judgment  [of 
which  property  he  then  and  there  had  notice]  ;'  nevertheless,  in 
violation  of  his  duty  as  such  sherilf  he  failed  to  levy  thereupon 
or  to  satisfy  said  jndgment'  or  any  part  thereof,  as  by  said  execu- 
tion he  was  required  to  do,  and  has  returned  the  same  wholly 
unsatisfied,^  to  the  damage  of  the  plaintiff  dollars.' 

Whebefobe  [etc,^  demand  of  jvdgmenf]. 

diligence  be  collected.    Path  v.  Oil-  execution  debtor  within  his  bailiwick 

bert,  124  N.  Y.  612;    20  Civ.  Pro.  R  the  moneys  indorsed  on  the  writ,  yet 

SOO;   Sweezy  v.  Lott,  21  id.  481;  Led-  defendant,  disregarding  his  duty/ did 

yard  «.  Jones,  7  N.  T.  550;    afTg  4  not  levy  of  the  said  goods,  the  moneys 

Sandf .  67;  Pardee  «.  Robertson,  6  Hill  or  any  part  thereof,  and  that  defend- 

(N.  T.),  650.    It  is  no  defense  to  show  ant.  further   disregarding  his  duty, 

that  the  execution  was  returned  a  few  falsely  returned,  etc.  Heid,  that  the 

days  after  the  expiration  of  the  sixty  first  allegation  sufficiently  charged  a 

days.    Brookfield  e.  Kemsen,  1  Abb.  breach  of  duty  and  applied  to  im- 

Ct  of  App.  Dec.  (N.  Y.)  210.  proper  conduct  of  the  sheriff  in  the 

>  This  allegation  is  necessary  in  order  sale  of  goods  as  well  as  to  negligence 
to  establish  a  breach  of  duty  render-  in  omitting  to  levy,  and  that  the  dec- 
ing  defendant  liable  for  the  amount  of  laration  was  good  without  stating 
the  execution  or  any  part  of  it.  Law-  special  damage.  Mullett «.  Challis,  16 
ton  «.  Erwin,  9  Wend.  (N.  Y.)  288.  Q.  B.  289;  20  Law  J.  R.  (N.  8.)  Q.  H 
The  allegation  of  the  possession  of  161;  15  Jur.  248. 

property    by   the    execution   debtor  ^  If  the  execution  has  not  been  re- 

'  would  probably  be  unnecessary  if  the  turned,  there  must  be  an  allegation 

complaint  charged  a  toilfful  neglect  to  that  a  reasonable  time  to  make  such 

esDeeute  under  K.  Y.  Code  Civ.  Pro.  levy  has  elapsed  before  the  commencc- 

§  108.  ment  of  this  action.    Blade  v.  Hawley, 

*  The  allegation  of  notice  is  usual,  18  M.  &  W.  765. 

bnt  seems  unnecessary.    Tomlinson «.  *  Prima  facie  the  damages  are  the 

Rowe,  Hill  &  D.  Supp.  (N.  Y.)  410.  amount  due  on  the  execution.  Special 

The  averment  of  the  defendant's  neg-  damages  need  not  be  averred.    Led- 

lect  was  held  sufficient  in  Mullet  v.  yard  o.  Jones,  7  N.  Y.  550;  Clough  «. 

Challis,  16  Q.  B.   289.    See   note   8,  Monroe,  84  N.H.  881:  Evans  9.  House, 

below.  26  Ohio  St.  488.    If  such  amount  could 

>  A  declaration  in  case  against  the  not  have  been  realized,  it  is  matter  of 
aheriff  alleged  that,  although  defend-  defense.    Id. 

ant  ooold  have  levied  of  goods  of  the 
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M5.  For  Neglecting  to  Arrest  under  Body  Execution. 

I,  II  and  III.  [As  in  Form  543,  except  that  the  aUegatiotu 
in  P.  Ill  should  show  that  the  exeotition  was  against  the  person. 
See  Form  hAQfor  an  escape^  post.^ 

IV.  That  before  the  return  of  said  execution,  to  wit,  on  or 
about  the        day  of  ,  defendant  had  notice  that  said  M. 

N.  was  within  his  said  county,  and  there  had  said  M.  N.  in  liis 
view  and  presence,  so  that  defendant  could  and  should  have 
arrested  said  M.  N.  by  virtue  of  said  order ;  but  defendant,  in 
violation  of  his  duty,  failed  to  arrest  said  M.  N.  and  willfully 
neglected  the  execution  of  said  command  ^  [and  falsely  returned 
on  said  order  to  said  court  that  said  M.  N.  was  not  found  in  his 
said  county],  to  plaintiff's  damage  dollars. 

Wherefore  [etCy  devfiwnd  of  judgmenf], 

646.  For  Neglecting  to  Pay  Over  Moneyv  Collected  on  Execution.* 

I.  [As  in  preceding /brms], 

II.  That  on  or  about  the  day  of  j  IS  ,  an  execu- 
tion was  duly  issued  out  of  the  Court  of  ,  and 
directed  to  the  defendant  as  such  sheriff,  in  form  and  effect  as 
required  by  law,  against  the  property  [or,  the  person]  of  one  M. 
N.,  and  in  favor  of  the  plaintiff,  upon  a  judgment  for  the  sum  of 

dollars  theretofore  duly  given  in  favor  of  the  plaintiff 
against  said  M.  N.,  in  the  said  Court  of  ;  •  that  said  execu- 

tion was  by  the  plaintiff  delivered  to  the  defendant  as  such  sheriff. 


'  Held  sufficient  in  Dinninny  v.  Fay,  Hatfield  v.  Hatfield,  15  N.  Y.  St.  Rep. 

38  Barb.  (N.  Y.)  18.  788.    But  to  render  a  deputy  or  under 

*  An  action  in  tort  for  breach  of  sheriff  liable  to  the  creditor,  in  such  a 

duty,  or  of  assumpsit  for  money  had  case,    an   express   promise  must  be 

and   received,   at  the   option  of  the  shown.    Tuttle  v.  Love,  7  Johns.  (N. 

plaintiff,  may  be  maintained  against  Y.)  470;  Paddock  «.  Cameron,  8  Cow. 

the  sheriff  for  money  collected  by  him  (N.   Y.)  213;  and  see  Colvin  f.  Hoi- 

on  execution  and  not  paid  over.     Dy-  brook,  2  N.  Y.  126;  affirming  8  Barb, 

gert  ads.  Crane,  1  Wend.  (N.  Y.)  534;  475. 

Shepard  «.  Hoit,  7  Hill  (N.  Y.),  198.  *  It  seems  that  in  an  action  for  not 

Or,  plaintiff  may  proceed  in  the  origi-  paying  over  moneys  collected  unda 

nal  action  by  rule  of  court,  ».  «.,  by  the  execution,  it  is  enough  to  show 

an    application    for    an    attachment,  the  delivery  of  the  execution  without 
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III.  That  the  defendant  thereafter,  as  such  sheriff,  collected 
and  received  upon  and  under  said  execution,  to  the  use  of  the 
plaintiff,  the  sum  of  dollars,  besides  his  lawful  fees  and 

poundage. 

lY.  That  although  [more  than]  sixty  days  elapsed,  after  the 
delivery  of  said  execution  to  the  defendant,  before  this  action, 
yet  he  has,  in  violation  of  his  duty  as  such  sheriff,  failed  to  pay 
over  to  the  plaintiff  the  amount  so  collected,^  or  to  pay  said  sum 
into  said  court. 

Wheeefoee  [etc.,  demand  of  Judgment]. 

547.  For  Seizing  GoocU  which  were  Exempt  from  Executiom 

[This  form  need  not  differ  from  the  ordvaa/ry  forms  i/n  Con- 
version (md  Trespass  ;  see  post,  under  Actions  for  Inju/ries 
respecting  Personal  Property.^ 

548.  For  a  False  Betum. 

[Sustained  in  Bacon  v.  Cropsey,  7  N.  Y.  195.] 

I.  That  at  the  time  of  the  issuing  and  return  of  the  execution 
liereinafter  mentioned,  the  defendant  was  the  sheriff  of  the 
county  of  ,  in  this  State. 

proving    the    judgment.     Elliot   v,  '  The   fact  that  the   defendant   is 

Cronk,  13  Wend.  (N.  Y.)  35;  and  see  sheriff  is  no  part  of  plaintiff's  cause  of 

1  Cow.  Tr.  322.  action.    It  is  not  necessary  to  allege 

And  it  is  no  defense  to  the  sheriff  to  that  the  goods  were  exempt  from  levy 

show  that  the  process  was  voidable,  under  execution.    It  is  sufficient  for 

Bacon  v.  Cropsey,  7  N.  Y.  195;  and  the    plaintiff   to  allege  an  unlawful 

see  Ontario  Bank  v.  Hallett,  8  Cow.  taking.    If  the  defendant  had  any  au- 

(N.   Y.)  192;  Grosvenor  v.  Hunt,  11  thority  to  take  the  plaintiff*s  property. 

How.   Pr.  (N.   Y.)  355;   Qinochio  f>.  he  is  bound  to  set  it  up  in  the  plead* 

Orser,  1  Abb.  Pr.  (N.  Y.)  433.  ings,  and  prove  it  as  matter  of  de- 

*  No  demand  on  the  sheriff  is  neces-  fense.  Dennis  v,  Snell,  50  Barb.  (N. 
sary.  It  is  his  duty  to  pay  overwith-  Y.)  95;  Bedell  f>.  Carll,  33  N.  Y.  581; 
out  demand.  Brewster  v.  Van  Ness,  Stevens  o.  Somerindyke,  4  E.  D. 
18  Johns.  (N.  Y.)  133;  Pope  v.  Hays,  1  Smith  (N.  Y.),  418.  See  Abb.  Tr.  Ev. 
Mo.  450.  The  allegation  of  failure  to  p.  201,  and  cases  cited,  for  rule  as  to 
pay  over  is  essential.  Hoag  v.  War-  proof  of  regularity  of  the  process 
den,  87  Cal.  522.  Heavy  penalties  are  under  which  defendant  seeks  to  jus- 
added  in  California  for  neglect  to  pay  tify.  No  demand  is  necessary.  Hicks 
over.    Pol.  Code,  §  4181.  9.  Oeveland,  48  N.  Y.  84. 
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II.  That  on  or  about  the  day  of  ,  18  ,  a  jndgmdnt 
wa8  duly  given  by  the  Supreme  Court,  in  and  for  the  county  of 

,  [or  other  couri]  against  one  M.  N.,  and  in  favor  of  this 
plaintiff,  for  dollars^  [or  otherwisey  as  in  Form  543]. 

III.  That  on  or  about  the  day  of  ^  ^8  » ^^  execu- 
tion against  the  property  of  said  M.  N  [or^  if  the  judgmetit  vxu 
against  several  joint  debtors  on  service  of  part  ordy^  say^  against 
the  joint  property  of  M.  N.  and  O.  P.,  and  against  the  separate 
property  of  O.  P.],  was  duly  issued  upon  said  judgment  by  the 
plaintiff,  and  directed  and  then  delivered  to  the  defendant  as  snch 
sheriff,  of  which  execution,  and  the  indorsement  thereon,  the  fol- 
lowing is  a  copy :  [oTj  whereby  the  defendant  was  required,  etc.^ 
stating  effect  as  in  Form  643]. 

lY.  That  the  defendant  as  such  sheriff,  did,  within  sixty  days 
thereafter,  by  virtue  of  said  execution,  levy  on  certain  personal 
property  of  said  M.  N.,  within  said  county,  of  the  value  sufficient 
to  satisfy  said  judgment  [or^  said  judgment  in  part,  to  wit,  to  the 
amount  of  dollars],  together  with  the  defendant's  fees  and 

poundage. 

Y.  That  notwithstanding  the  premises,  and  in  violation  of  his 
duty  as  sheriff^  defendant  did  not  satisfy  said  judgment  or  any 
part  thereof ;  but  has  falsely  returned  upon  said  execution  to  the 
clerk  of  the  county  of  ,  that  said  M.  N.  had  not  any 

goods  or  chattels  within  said  county,  whereby  he  could  cause  to 
be  levied  the  amount  of  said  judgment,  or  any  part  thereof,*  to 
the  damage  of  the  plaintiff  dollars. 

Whkbefobe  [etc.y  demand  ofjydgment\ 

1  In  an  action  for  a  false  return,  the  tcrial.    Eidzie  «.  Sackrlder,  14  Johns. 

plaintiff  must  prove  a  valid  judgment.  (K.  Y.)  195.    It  is  not  necessary  to 

McDonald  v.  Bunn,  8  Den.  (N.  T.)  45.  also  aver  that  he  made  the  false  return 

*  The  complaint  should  show  that  fraudulently  or  deceitfoUy.    Peebles 

the  return  was  false,  and  that  the  re-  «.  Newsom,  74  N.  C.  478. 
spect  in  which  it  was  false  is  ma- 
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549.  For  an  Escape ;  Ck>miiion  Form,*  where  Right  to  Body  Execution 

Depends  upon  Nature  of  the  Action. 

I.  That  at  the  time  of  the  issaing  of  the  execution  and  of  the 
e&cape  hereinafter  mentioned,  the  defendant  was  the  sheriflE  of 
the  county  of  ,  in  this  State. 

II.  That  on  or  about  the  day  of  ,  18  ,  in  an 
action  brought  in  the  Supreme  Court  of  this  State,  in  the  county 
of  [or  other  court]^  by  this  plaiatifE  against  one  M.  N.* 
[^r,  by  one  M.  N.  against  this  plaintiff],  for  wrongfully  convert- 
ing property  [or  state  other  case  authorizing  arrest^  see  JV,  Y.  Code 
Civ.  Pro.  §  549],  judgment  was  duly  given  by  said  court  in  favor 
of  this  plaintiff  and  against  said  M.  N.  for            dollars. 

III.  That  on  or  about  the  day  of  ,  18  ,  an 
execution  against  the  property  of  said  M.  N.  was  duly  issued  ^  by 
this  plaintiff  on  said  judgment  to  the  sheriff  of  the  county  of 

,  where  said  M.  N.  resided,  and  thereafter  duly  returned 
wholly  unsatisfied  [ij^  partly  satisfied,  add,  except  as  to  the  sum 
of  dollars]. 

IV.  That  thereafter  and  on  or  about  the  day  of  , 
18  ,  an  execution  against  the  person  of  the  said  M.  N.  was  duly 
issued^  by  this  plaintiff  on  said  judgment,  and  then  directed  and 
delivered  to  the  defendant  as  said  sheriff,  whereby  he  was  required 
to  arrest  said  M.  N.  and  to  commit  him  to  the  jail  of  said  county 
of  ,  until  he  should  pay  said  judgment,  or  be  discharged 
according  to  law. 

V.  That  thereafter  the  defendant,  as  such  sheriff,  arrested  said 
M.  N.  and  committed  him  to  jail,  pursuant  to  said  execution 
but  in  violation  of  his  duty  as  such  sheriff,  has  since,  to  wit,  on 
or  about  the  day  of        ,  18     ,  without  the  consent  of  the 

*  PlaintifF  has  an  election  whether  to  contrasts  the  different  liabilities  and 

proceed  on  the  common-law  liability  the  necessary  averments  in  each  action. 
of  the  sheriff  for  an  escape,  or  upon      *  Sufficiently  shows  the  regularity  of 

IdH  Statutory  liability  as  bail,  under  the  IssuaDce  of  the  process.    French 

K.  Y.  Code  Civ.  Pro.  §  587.    In  Smith  v.  Willett,  4  Bosw.  (N.  Y.)  649;  10 

«.  Knapp,  80  N.  Y.  581,  591,  the  court  Abb.  Pr.  99. 
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plaintiff,^  snffered  and  permitted  said  M.  N.  to  escape'  and  go  at 
large  out  of  defendant's  custody  [oTj  but  since  ttien,  to  wit,  on  the 
day  of  9  18  ,  said  M.  N.  went  and  was  at  large  beyond 
tlie  liberties  of  said  jail,  without  the  assent  of  the  plaintiff],  to 
t^e  damage  of  the  plaintiff  dollars.' 

Whebefore  [etc.^  demamd  of  jvdgment]. 


650.  The  Same,  Where  Bight  to  Body  Execution  Depends  upon 
▼ioue  Qranting  and  Execution  of  an  Order  of  Arrest.^ 

I.  \^As  in  precedmg  form.'] 

II.  [^Aa  in  preceding  form,  to  *,  continuing  ;]  to  recover  the 
amount  of  a  debt  fraudulently  contracted  by  said  M.  N.  an  order 
of  arrest  was  duly  granted  by  Hon.  J.  K.,  one  of  the  justices  of 
said  court,  whereby  the  defendant  was  required  forthwith  to 
arrest  said  M.  N. ;  that  thereafter  the  defendant,  as  such  sheriff^ 
arrested  said  M.  N.  and  committed  him  to  jail  pursuant  to  said 
order ;  that  said  order  has  not  been  vacated. 

III.  That  thereafter,  and  on  or  about  the  day  of  y 
18  ,  judgment  was  duly  given  in  said  action  by  said  court  in 
favor  of  plaintiff  and  against  said  M.  N.  for            dollars. 

[Continxie  as  in  P.  III^  IV  and  V  of  preceding  form,"] 

Whebefore  [etc,^  demand  of  judgment], 

*  The  general  authority  of  the  attor-  which  need  not  be  negatived.     See  S 

ney  as  such,  is  not  sufficient  to  author-  Greenl.  on  Evidence,  §  589. 

ize  the  sheriff  in  discharging  the  pris-  *The  measure  of  damages  for  an  es» 

oner  upon    his  consent.     EeUogg  v,  cape  under  a  mandate,  after  Judgment^ 

Gilbert,  10  Johns.  (N.  Y.)  220.  is  the  sum  of  money  for  which  the 

•"Permitted"  imports  merely  that  prisoner  was  committed.    N.  Y.  Code 

the  sheriff  "did  not  prevent; "  it  does  Civ.   Pro.   §  158.     Insolvency  of  the 

not  necessarily  import  or  involve  the  debtor  is,  therefore,  no  defense  under 

allegation  that  he  actively  consented  the  statute.    Dunford  v.  Weaver.  84 

to  the  escape,  or  bad  any  actual  knowl-  N.  Y.  445;  Zenner  v.  Blessing.  4  N.  Y. 

edge  of  it.    Toll  v.  Alvord,  64  Barb.  Supp.  866.    It  was  a  defense  at  com^ 

(N.  Y.)  568.    But   it    is   immaterial  mon  law.    Patterson  v.  Westervelt,  17 

whether  the  going  at  large  was  negli-  Wend.  (N.  Y.)  543. 

gently  or  voluntarily  permitted  by  the  *  N.  Y.  Code  Civ.  Pro.  §  1487.  subcL 

sheriff;  the  cause  of  action  is  the  same.  2.    The  invalidity  of  process  Is  not 

Dunford  9.  Weaver,  84  N.Y.  445.   The  obviated  or  waived  because  the  de> 

old  forms  contain  an  averment  that  fendant  remained  for  a  time  in  cus- 

the  debtor  is  still  at  large;  but  a  re>  tody;  a  failure  to  deny  that  an  execu- 

turn  or  recapture  is  a  matter  of  defense,  tion  was  duly  issued  is  not  such  an 
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661.  For  E8cai»e  from  Ouctody  upon  an  Order  of  Arrest.' 

[Adapted  from  Cosgrove  v.  Bowe,  14  N.  Y.  Weekly  Dig.  446 ; 
2  Oiv.  Pro.  R  61.] 

I.  [As  in  jpreceding /orm.] 

II.  That  on  or  about  the  day  of  >  18  ,  plaintiff 
was  the  owner  of  and  entitled  to  the  immediate  possession  of 
[descrihe  property] ;  that  on  said  day  one  M.  N.  wrongfully  took 
said  [property]  from  plaintiff's  possession  and  converted  the  same 
to  his  own  use;  that  said  [^praperpy]  was  then  of  the  value  of 

dollars.     [Or^  otherwise  allege  a  cause  of  action  giving  a 
right  to  an  arrest  under  N.  Y.  Code  Civ,  Pro.  §§  549,  -etcJ] 

III.  That  on  or  about  the  day  of  ?  18  ,  plaintiff 
commenced  an  action  in  the  [Supreme]  Court  of  this  State,  in 
the  county  of  [or  other  court]  j  against  said  M.  N.  for  the 
aforesaid  wrongful  conversion  of  plaintiff's  said  property ;  that 
in  said  action,  and  on  or  about  the  day  of  ,  18  ,  an 
order  was  duly  made  by  ,  one  of  the  justices  of  said  court, 
whereby  the  defendant,  as  such  sheriff,  was  required  to  arrest  the 
said  M.  N.  and  hold  him  to  bail  in  the  sum  of            dollars. 

IV.  That  thereafter  and  on  or  about  the  day  of  , 
18  ,  said  order  was  duly  delivered  to  the  defendant,  as  said 
sheriff,  to  be  executed. 

V.  That  thereafter  the  defendant,  as  such  sheriff,  arrested 
said  M.  N.  and  committed  him  to  jail,  pursuant  to  said  order ; 
but,  in  violation  of  his  duty  as  such  sheriff,  has  since,  to  wit,  on 
or  about  the  day  of  ,  18  ,  voluntarily  and  without 
the  consent  of  this  plaintiff,  permitted  said  M.  N.  to  go,  and  on 
or  about  said  date  said  M.  N.  went  and  was  at  large  beyond  the 
liberties  of  said  jail  without  the  assent  of  the  plaintiff,  to  the 
damage  of  the  plaintiff            dollars. 

Wherefore  [etc.^  demand  of  Judgment], 

admission  of   its  regularity  as   pre-  *  An  action  can  be  maintained  against 

eludes  a  defense  that  it  was  irregular  the  sheriff  under  N.  Y.  Code  Civ.  Pro. 

and  void.    Goodwin  v.  Qriffls,  88  N.  §  158,  for  an  escape  where  the  prisoner 

Y.  629.  is  held  under  mesne  process.    At  com- 
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662.  Upon  Sheriffs  Liability  as  Bail,  under  the  N.  T.  Code  of  GxyO 

Procedure  (§687).* 

[From  Metcalf  v.  Stryker,  31  N.  Y.  255 ;  affg.  10  Abb.  Pr.  (K 
Y.)  13 ;  31  Barb.  62.] » 

I.  That  at  the  times  hereinafter  named,  the  plaintiffs  were 
copartners,  doing  business  in  the  city  of  New  York,  nnder  the 
firm  name  of  M.  &  D. 

II.  That  the  defendant  was  sheriff  of  the  county  of  ,  oa 
and  from  the  day  of  ,  18  ,  to  the  day  of  , 
18     . 

III.  That  an  order  of  arrest,  of  which  a  copy  is  annexed  as 
part  of  this  complaint,  marked  Schedule  B,  was  duly  made  by 
Hon.  J.  K.,  at  that  time  a  justice  of  the  Supreme  Court  of  this 
State,  and  delivered  to  the  said  defendant  on  or  about  the 

day  of        5  18     ,  in  an  action  in  said  court,  wherein  these  plain- 
tiffs were  plaintiffs,  and  one  M.  N.  was  defendant,  requiring  the 
defendant  in  this  action  to  arrest  and  hold  to  bail,  in  the  sum  of 
dollars,  the  said  M.  N. 

IV.  That  thereupon  the  defendant  arrested  said  M.  N.,  on  or 
about  the  day  of  j  18  ,  but  thereafter  permitted  him  to 
escape  from  his  custody ;  and  on  or  about  the  day  of  , 
the  said  defendant  delivered  to  the  plaintiff's  attorneys,  by  whoni 
the  order  of  arrest  was  subscribed  or  indorsed,  a  paper  purport- 

moD  laV  the  sheriff  might  discharge  a  be  brought,  etc.    And  it  is  held  that 

prisoner  held  under  mesne  process  with-  in  an  action  brought  in  form  for  an  es> 

out  bail  if  he  produced  him  on  the  re-  cape,  the  plaintiff  ought  not  to  be 

turn  day.    Cosgrove  v.  Bowe,  2  Civ.  allowed  to  amend  his  complaint  so  aa 

Pro.  R.  (N.  Y.)  61.  to  found  the  action  upon  the  statutory 

1  A  distinction  is  to  be  noticed  be-  liability  as  bail.    See  Smith  t>.  Eoapp. 

tween  the  action  against  the  sheriff  SON.  T.  581;  Nehresheimer «.  Bowe. 

for  an  escape  and  an  action  founded  on  3  N.  T.  Civ.  Pro.  R.  868;  Daguerre  r. 

§  587  of  the  N.  Y.  Code  of  Civ.  Pro.,  Orser,  8  Abb.  Pr.  (N.  Y.)  86,  where 

which  declares  that  in  case  defendant  the  distinction  is  discussed, 

escapes  after  arrest,  the  sheriff  shall  ^  See,  also,  Nehresheimer  9.  Bowe,  8 

be  liable  as  bail,  etc.    The  two  actions  N.  Y.  Civ.  Pro.  R.  368.    AUegstioita 

are  governed  by  different  rules,  both  that  the  prisoner  escaped  are  irrele- 

in  respect  to  the  liability  of  the  officer  vant,  to  an  action  seeking  to  hold  the 

and  in  respect  to  the  limitation  of  time  sheriff  as  bail,  and  should  be  stricken 

within  which  they  may  respectively  out  on  motion.    Id. 
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ing  to  be  a  certified  copy  of  an  undertaking  of  the  bail  taken  by 
him  upon  the  discharge  of  the  said  M.  N.  from  arrest,  a  copy  of 
which  is  annexed  as  a  part  of  this  complaint,  and  marked  Sched- 
ule A ;  bat  the  same  was  not  executed  by  two  or  more  suflScient 
bail,  and  did  not  state  their  places  of  residence  and  occupations,, 
according  to  law ;  and  that  on  the  next  day  [or^  within  ten  days 
thereafter],  to  wit,  on  or  about  the  day  of  ,  18    ,  a 

notice  was  duly  served  by  plaintiffs  on  the  defendant,  that  the 
plaintiffs  did  not  accept  the  said  bail ;  that  after  the  receipt  of  the 
said  notice  by  the  defendant,  neither  the  defendant  nor  the  said 
M.  N.  gave  to  the  plaintiffs  or  their  attorneys,  by  whom  the  said 
order  of  arrest  was  subscribed,  notice  of  the  justification  of  the 
same,  or  of  other  bail,  before  a  judge  of  the  court  or  a  county 
judge,  at  any  specified  time  or  place,  nor  any  justification,  or  other 
notice  of  justification,  as  required  by  law.^ 

V.  That  on  or  about  the        day  of  j  18     ,  the  plain- 

tiffs obtained  judgment  in  said  action  against  said  M.  N.  for 
dollars,  and  on  the  day  of  >  1^     >  caused 

[to  be  filed  a  transcript  of  said  judgment  in  the  office  of  the  clerk 
of  county,  and]  an  execution  to  be  duly  issued  to  the 

then  sheriff  of  said  county,  upon  said  judgment,  against  the  prop- 
erty of  said  M.  N.,  which  was  thereafter  returned  by  said  sheriff, 
wholly  unsatisfied  ;  and,  thereafter,  and  on  the        day  of  , 

18  ,  an  execQtion  against  the  person  of  said  M.  N.  was  duly 
issued  to  the  said  sheriff,  which  has  also  been  returned  and 
indorsed  by  the  said  sheriff,  ^'  defendant  not  found." 

YI.  That  the  said  judgment  has  not  been  paid,  nor  any  part 
thereof  ;  but  the  same  is  still  unpaid  and  in  full  force. 

VII.  That  the  amount  of  said  judgment  and  interest  was  duly 
demanded  of  said  defendant,  before  the  commencement  of  this 
action,  and  the  payment  of  the  same  refused. 

YIII.  That  by  reason  of  the  premises  plaintiff  has  been  dam- 
aged dollars,  and  defendant  is  liable  to  plaintiff  therefor 
as  baiL' 

Wherefore  {etc.,  demand  of  Judgment']. 

*  N.  T.  Code  Civ.  Proc.  §§  578-581.   ant's  statutory  liability  as  bail.   Smith 
<  This  allegation  is  useful  to  show   v,  Enapp,  80  N.  Y.  581. 
plaintilTs  election  to  sue  upon  defend- 
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CHAPTER  XXXII. 

COMPLAINTS  IN  ACTIONS  FOR  NEGLIGENCE.' 

PAO& 

I.  Agahtbt  Steam  Railboad  CoMPAirr. 

558.  Against    railroad    company   for   collision  with   plaintiiTs 

vehicle  at  crossing 571 

554.  The  same,  other  allegations  of  negligence  at  crossing,  and  rul- 

ings thereon 672 

555.  The  same,  for  collision  throwing  plaintiff  in  front  of  car 

which  ran  over  him 578 

556.  Complaint  by  passenger  in  street  car  against  railroad  com- 

pany where  engine  struck  the  street  car 575 

557.  Complaint  by  passenger  in  horse  car,  against  both  railroad 

company  and  horse  car  company,  for  collision  at  crossing.  575 

558.  By  passenger  against  railroad  company;  accident  at  bridge.  576 

559.  The  same,  allegation  of  injury  at  station 577 

560.  The  same,  other  allegations  of  injury  to  passenger 577 

561.  The  same,  willful  or  wanton  injury  to  person  walking  upon 

track 578 

562.  The  same,  other  allegations  of  defendant's  act 579 

568.  The  same,  by  licensee  for  injury  while  on  track 579 

^  The  complaints  in  this  chapter  are  but  does  not  vitiate.     Abb.  Brief  on 

for  negligence   not   connected    with  PI.  §256,  and  cases  cited.    If  the  duty 

breach  of  contract,  or  contractual  or  raised  is  by  a  foreign  statute,  the  stat- 

offldal  duty.    Forms  in  actions   for  ute  must  be  pleaded.    McLeod  v.  R. 

breach  of  a  duty  arising  out  of  con-  Co.,  78  Vt.  727. 

tract,  e.g.,  against  agents,   carriers,  A  general  allegation  of  negligence  is 

bailees,   etc.,  are    given  in    Chapter  good  against  demurrei,  and  avails  to 

XXX ;  against  a  sheriff  for  breach  of  let  in  evidence  of  the  circumstances 

his  official  duty,  in  Chapter  XXXI.  constituting  it.     Abb.   Brief  on  PI. 

The  right  of  action  for  negligence  g§  804,  982.     It  is  not  good  as  agaiust 

rests  upon  the  breach  of  some  duty  defendant's  motion  to  have  the  charge 

implied  by  law  from  the  relation  of  made  more  specific,  so  as  to  inform 

the  parties — such  as  carrier  and  pas-  him  of  the  particular  act  or  acts  relied 

senger,  master  and  servant,  etc.     An  upon.     Reubens  v.  Ludgate  Hill  S.  S. 

allegation  that  it  was  the  duty  of  the  Co.,  21  Abb.  N.  C.  (N.  Y.)  464.    The 

defendant  to  do  an  act  is  a  mere  con-  plaintiff's  proofs  must  be  confined  to 

elusion  of  law,  and  insufficient  with-  the  particular  circumstances  alleged  as 

out  a  statement  of  the  facts ;  there-  having    constituted    the  negligence, 

foie,  the  particular  relation  relied  on  Davis  «.  Lake  Erie  R.  Co..  20  Abb.  N. 

to  raise  the  duty  —  or  the  facts  relied  C.  (N.  Y.)  280. 

upon  to  bring  the  case  within  a  stat-  The  facts  alleged  need  not  irresist- 

ute  raising  the  duty  —  must  be  alleged,  ibly  show  defendant's  negligence;  it 

This  being  done,  adding  that  it  be-  is  sufficient  to  sustain  the  pleading 

came  the  duty,  etc.,  is  superfluous,  that  the  inference  be  a  reasonable  one 
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664.  The  same,  injury  to  employee  from  defective  equipment  and 

material 580 

565.  The  same,  by  employee  for  injury  from  defective  track. . . .  581 

566.  The  same,  by  employee,  other  allegations  of  injury  from 

defective  equipment 582 

567.  The  same,  by  employee,  for  injury  caused  by  failure  to  adopt 

proper  rules  and  regulations 584 

568.  The  same,  by  employee,  for  injury  caused  by  fellow-servant.  585 

569.  The  same,   by  employee,  another  allegation  of  negligent 

emplpyment  of  fellow  servant 586 

670.  The  same,  by  employee  injured  by  being  transferred  to  dif- 
ferent service 587 

571.  The  same,  for  setting  fire 588 

572.  Against  the  same,  for  killing  animals 589 

578.  The  same,  under  New  York  statute 590 

IL  Against  Strbbt  Railway  Company. 

574.  Against  street  railway  company,  by  passenger,  for  negligent 

starting  of  car 591 

675.  The  same,  by  passenger,  for  injuries  caused  by  collision. . . .  591 
576.  The  same,  by  passenger  riding  on  front  platform,  for  willful 

act  of  servant 592 

677.  The  same,  another  allegation  of  willful  act  of  servant 593 

and  one  which  the  jury  would    be  In  some    States,    notably  Indiana, 

justified  in  adopting.    Aurora  v.  Cox,  plaintiff  must  allege  his  freedom  from 

48  Neb.  727;  62  N.  W.  Rep.  66.  contributory  negligence.     This  rule  is 

A  general  allegation  of  negligence  approved  in  Shearman  &  R.  on  Negl. 

is  equivalent  to  whatever  degree  of  192,  §  118.    A  general  allegation  that 

negligence  is  necessary  to  sustain  the  plaintiff  was  without  fault  is  a  suffl- 

pleading.    Abb.  Brief  on  PI.  §  804.  cient  compliance  with  this  rule,  unless 

The  plaintiff   may    allege   in    one  the  facts  stated  show  the  contrary, 

count  several  negligent  causes  as  hav-  Ohio,  &c.,  Ry.  Co.  v.  Walker,  118  Ind. 

ing  resulted  in  his  injury,  but  a  single  296;  15  North  East.  Rep.  234. 

'  cause  of  action  is  thereby  set  forth.  In  other  States  it  is  the  better  opinion 

and  plaintiff  may  recover  upon  proof  that  an  allegation  of  defendant's  neg- 

of  any  one  of  the  alleged  negligent  ligenceas  the  cause  of  the  injury  suffl- 

acts.     Abb.  Brief  on  PI.  §  707;  Davis  ciently    implies    plaintiff's    freedom 

«.  Lake  Erie,  etc.,  R.  Co.,  110  N.T.  646.  from  contributory  negligence.    Lee  o. 

Where  plaintiff  alleges  that  the  in-  Troy  Cit.  Gas  Light  Co.,  98  N.  Y. 

jury  was  caused  by  the  negligence  of  115. 

the  defendant,  no  recovery  can  be  per-  But  if  the  detailed  facts  shown  by 

mitted  upon  proof  of  an  intentional  plaintiff   as  constituting  defendant's 

injury.    O'Brien  v,  Loomis,  48  Mo.  negligence  also  show  that  plaintiff's 

App.  29.  own  negligence  may  have  contributed 

The  connection  of  cause  and  effect  to  the  injury,  he  must,  in  evidence  at 

between  the  negligence  charged  and  least,  negative  contributory  negligence 

the    injury  must  be   shown.    Abb.  in  the  first  instance. 
Brief  on  PI.  %  804. 
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678.  The  same,  for  running  over  pedestrian 998 

070.  The  same,  allegation  of  defective  brake G94 

III.  Ybssblb. 

680.  Against  owner  of  a  vessel  for  collision  with  plaintifPs  ves- 

sel while  lying  at  wharf 506 

681.  The  same,  collision  under  way 506 

683.  The  same,  for  personal  injury  through  destruction  of  vessel 

caused  by  negligently  loading  with  inflammable  cargo —  506 
688.  The  same,  allegation  of  negligence  in  towing  plaintiiTs 

vessel 506 

IV.  Against  Municifal  Corporation. 

684.  Against  municipal  corporation ;  preliminary  allegation  of 

organization,  duty  impost^d  by  charter,  and  presentation 
of  claim 507 

686.  Against  municipal  corporation,  injuries  caused  by  a  defec- 

tive sidewalk 600 

586.  The  same,  other  allegations  of  injuries  caused  by  defec- 
tive sidewalks 601 

687.  The  same,  injuries  caused  by  bad  condition  of  crosswalk. . .  603 

688.  The  same,  other  allegations  of  defect  in  crosswalk 604 

680.  The  same,  negligent  omission  to  properly  guard  street  exca- 
vation during  darkness 604 

600.  The  same,  allegation  of  obstruction  in  driveway 605 

601.  The  same,  allegation  of  licensing  use  upon  street  of  appa- 

ratus calculated  to  frighten  horses 605 

502.  The  same,  for  failure  to  guard  bridge  daring  repairs 606 

608.  The  same,  allegation  of  negligence  in  construction,  accept- 
ance and  repair  of  bridge 607 

504.  The  same,  allegation  of  neglect  to  repair  sewer  built  by 

defendant 608 

605.  The  same,  negligence  in  omitting  to  clear  public  well 600 

506.  The  same,  to  recover  damages  to  fruit  trees,  done  by  negli- 

gence of  public  servants 600 

507.  Against  two  cities,  for  negligence  of  workmen  on  connecting 

bridge 600 

608.  Against  municipal  corporation,  for  wrongful  treatment  of 

invalid 610 

V.  Obstructions  in  Highway  Caused  by  Private  Individuals. 
600.  By  municipal  corporation,  for  recovery  over  against  the  cre- 
ator of  obstruction  or  defect  in  highway 612 

600.  Against  a  contractor  for  leaving  street  in  an  insecure  state, 

whereby  plaintiff's  horse  was  injured 616 

601.  For   laying  building   materials  in  the  street   unguarded, 

whereby  plaintiff  was  thrown  out  of  his  carriage 616 

VI.  AoAXNBT   Landlord,    Tenant  ob  Occttpant  for   DEFBcrrvK 
Premises. 

602.  Against  landlord,  for  negligently  letting  premises  unhealthy 

because  of  defective  plumbing 616 
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008.  The  same,  for  leasing  infected  premises 617 

604.  Against  owner  of  tenement  house,  who  reserved  control  of 

halls,  for  Injuries  caused  by  dangerous  stair  covering  . . .  617 
006.  Against  landlord  of  tenement  house  for  injuries  caused  by 

defective  stairs 610 

606.  Against  landlord  of  tenement  house,  for  neglect  to  provide 

fire-escapes  (under  statutes) 610 

607.  Against  owner  or  occupant,  for  injuries  caused  by  leaving 

uncovered  a  dangerous  hatchway    630 

606.  The  same,  injury  to  visitor  from  negligent  decoration  of  pub- 

lichall 632 

609.  The  same,  injury  to  visitor  from  fall  of  piazza,  in  private 

dwelling 633 

610.  The  same,  injuries  to  child,  from  unguarded  pool  in  a  vacant, 

unfenced  lot 638 

611.  The  same,  injuries  to  child  from  dangerous  playground  of 

school 634 

613.  Against  both  owner  and  occupant  for  injury  caused  by 

explosion  on  premises 634 

618.  Against  owner  or  lessee  of  wharf  and  privileges,  for  damage 

for  not  keeping  in  repair 634 

614  The  same,  for  injuries  to  vessel  from  bad  bottom  of  dock. .  635 

615.  The  same,  allegation  of  defective  construction  of  dock, 

whereby  plaintiflTs  horse  was  lost 637 

616.  For  negligence  of  mill  owners,  whereby  plaintifTs  land  was 

overflowed 637 

Vn.  Master  and  Servant. 

617.  Against  employer,  Injury  caused  by  fall  of  materials 638 

618.  The  same,  fall  of  building  through  overloading  floors 630 

619.  The  same,  from  fall  of  door 680 

630.  The  same,  from  defective  scaffold 681 

631.  The  same,  allegation  of  defective  elevator  car 683 

633.  The  same,  allegation  of  explosion  of  steam  engine 683 

638.  The  same,  negligent  construction  of  mine,  servant  being 

ignorant 683 

634.  The  same,  master  having  been  requested  to  guard  against 

threatened  danger,  but  giving  assurance  of  safety 688 

635.  The  same,  allegation  of  defects  in  apparatus  for  operating 

mine 684 

636.  The  same,  danger  which  was  of  plaintiff's  risk,  but  enhanced 

by  defendant's  neglect,  plaintiff  being  ignorant  of  unusual 
danger 684 

627.  The  same,  lack  of  safety  appliance  which  master  promised 

to  supply 685 

638.  The  same,  allegation  of  supplying  machine  with  an  unneces- 
sary appliance  of  a  dangerous  character 686 

72 
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629.  The  same,  where  injury  occurs  from  two  defects  in  safety 

appliances  for  machinery  or  from  one  of  them 696 

680.  The  same,  from  defect  in  machinery  from  failure  to  keep  in 

repair,  and  unknown  to  servant 638 

681.  The  same,  from  incompetent  fellow-servant 688 

682.  The  same,  from  ignorance  in  the  use  of  dangerous  tool, 

where  employee  was  young  and  without  experience 689 

Vni.  For  Malpractice,  etc. 

688.  Against  an  attorney,  for  negligence  in  prosecution  of  a 

suit 640 

684.  Against  the  same,  for  negligent  defense 64S 

635.  Against  the  same,  for  negligence  in  examining  a  title 643 

686.  Against  attorney,  for  negligent  or  fraudulent  investment  on 

mortgage 644 

687.  Against  an  attorney,  for  giving  dishonest  advice 645 

688.  Against  a  physician,  for  maltreatment 647 

689.  Against  physician,  for  negligent  treatment 648 

640.  Against  a  surgeon  for  malpractice 648 

641.  The  same,  more  specific  allegation  of  maltreatment 649 

642.  Against  hospital  superintendent  for  neglect  of  patient 650 

648.  Against  compounder  of  drugs  for  negligence  in  selling  to 

retailer  poisonous  drug,  under  wrong  label 651 

644.  Against  druggist  for  negligently  furnishing  to  plaintiff  a 

wrong  drug 653 

645.  Against  a  wholesale  dealer  who  sells  an  explosive  oil  to  a 

retailer,  who  in  turn  sells  to  plaintiff 653 

646.  For  delivering  to  common  carriers  dangerous  materials  with- 

out disclosing  their  character 654 

647.  Against  stockbroker  for  negligence  in  operating  a  "  straddle."  656 

IX.  Miscellaneous. 

648.  For  keeping  a  dangerous  dog,  by  which  plaintiff  was  bitten.  658 

649.  For  keeping  a  dog  accustomed  to  bite  sheep  and  other  ani- 

mals  660 

650.  Against  owner  of  horse,  for  leaving  it  unguarded  in  public 

street 661 

651.  Against  owner  of  vehicle  negligently  driven  by  servant  upon 

pedestrian ^ 668 

652.  The  same,  negligently  driven  against  plaintifTs  vehicle 663 

658.  The  same,  for  negligently  driving  where  the  damage  occurred 

in  endeavoring  to  avoid  a  collision ...  663 

654.  For  injuring  borrowed  or  hired  chattels 668 

655.  Negligently  watching  fire,  which  spread  to  plaintiff's  land..  664 

X.  Allegations  of  Injubt  and  Damage. 

656.  Allegation  of  general  damages  from  bodily   injury,  vis.: 

mental  and  physical  suffering,  medical  expenses,  loss  of 
earnings 664 

657.  The  same,  more  specific  allegations 666 
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666.  Allegation  of  special  damage;  expenses  incurred  in  employ- 
ing substitute 667 

659.  Allegation  of  special  damages  incurred  in  endeavoring  to 

reduce  damages  anticipated  from  defendant's  act 667 

660.  Allegation  of  special  damage,  by  married  woman,  for  loss  of 

separate  earnings 668 

661.  By  husband  for  injury  to  wife 668 

663.  By  master  of  an  apprentice  for  loss  of  services  of  the  latter. 

through  injury  caused  by  negligence  of  defendant 670 

Notes  of  recent  cases  involving  questions  of  pleading  in 
actions  for  negligence 671 


I.  Against  Steam  Railroad  Company. 

558.  Agaiimt  Bftilroad  Company,  for  Oolliiion  with  Plaintiff >s  Vehicle 

atCroMing. 

I.  [Allege  defendcmfe  corporate  capacity,  as  in  Form  37,  etc."] 
and  that  at  the  times  hereinafter  mentioned,  defendant  was,  and 
still   is,  operating^  a  railroad  running  through  the  [town]  of 

,  in  this  State. 

II.  That  on  or  about  the  day  of  ,  18  ,  plaintiff 
[oTj  M.  N.,  a  servant  of  plaintiff]  was  traveling  in  a  wagon  drawn 
by  two  horses,  which,  together  with  the  harness,  were  the  prop- 
erty of  plaintiff,  along  the  public  highway  from  to 

,  which  public  highway  crosses  the  said  railroad 
at  aforesaid ;  and  as  plaintiff  [or,  plaintiff's  said  serv- 

ant] had  reached  said  crossing,  defendant  negligently  and  care- 
lessly ran  one  of  its  locomotives  [with  a  train  of  cars  attached 
.  thereto]  up  to,  upon  and  across  said  highway'  at  said  crossing  [at 
a  high  and  dangerous  rate  of  speed],  and  negligently  and  care- 
lessly omitted,  while  so  approaching  said  crossing,  to  give  any 

>  Action  sustained  against  company,  *  An  allegation  that  defendant  neg- 
although  railroad  was  being  operated  ligently  caused  its  locomotive  to  rap- 
by  trustees  for  the  bondholders.  Ull-  idly  approaeh  the  crossing  fails  to  im- 
man  «.  Transportation  Co.,  80  lU.  244;  pute  negligence  for  an  injury  cU  the 
Wisconsin  Central  R.  Co.  9.  Ross,  (111.  crossing.  Conn  «.  Pittsburgh,  etc., 
1802)  31  N.  £.  Rep.  412.  Action  sus-  R  Co.,  (Ind.  1885;  8  N.  E.  Rep.  686. 
talned  against  trustees  operating  for  And  compare  Chicago  &  North  Eastern 
benefit  of  bondholders  under  trust  R.  Co.  v.  Miller,  (Mich.  1881)  0  N.  W. 
deed.    Daniels  9.  Hart,  118  Mass.  548.  Rep.  842. 
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signal,  by  ringing  a  bell  or  sounding  the  steam  whistle,  or  other- 
wise, although  defendant  had  no  gates  nor  any  flagman  at  said 
crossing,  by  reason  whereof  [plaintiff]  was  unaware  of  the 
approach  of  said  locomotive. 

III.  That  solely  by  reason  of  defendant's  said  negligence,  and 
without  any  fault  or  negligence  on  the  part  of  plaintiff  [or,  plain- 
tiff's said  servant],  said  locomotive  struck  the  plaintiff's  horses 
and  killed  one  of  them  immediately  [and  so  severely  injured  the 
other  as  to  make  it  necessary  to  kill  him]  ;*  and  also  overthrew 
plaintiff's  wagon,  breaking  it  and  the  harness  to  pieces  so  that 
they  are  worthless;  and  also  threw  the  plaintiff  out  upon  the 
ground  with  such  force  as  to  fracture  his  right  arm  [or,  otherwise^ 
according  to  the  fac(\? 

lY.  That  by  reason  of  the  premises  plaintiff  has  lost  said 
horses  and  wagon  and  harness,  which  were  of  the  value  of 
dollars,  and  was  put  to  great  pain  and  to  great  expense  in  endeav- 
oring to  cure  himself  of  said  injury,  and  was  and  still  is  pre- 
vented from  attending  to  his  business  as  ,  and  is,  as  he 
believes,  permanently  injured,  so  that  he  will  never  be  as  strong 
or  able  to  carry  on  said  business  as  efficiently  as  before,  and  was 
otherwise  greatly  injured,  to  his  damage                dollars. 

Wherefore  \etc,^  demand  of  jvdgment']. 


664.  The  Same ;   other  Allegationa  of  Negligence   at  Grosaiiig,  and 

thereon. 


That  on  or  about  the  day  of  ,  18     ,  in  the  city  of 

,  the  defendant,  not  regarding  its  duty,  and  by  reason 
of  its  negligence  and  carelessness,  plaintiff  was  run  against  by  one 
of  defendant's  cars,  thereby  tlu*owing  plaintiff  upon  the  rails  of 
the  defendant,  and  the  said  car  of  defendant  then  and  there  ran 
upon  and  over  plaintiff.* 


1  According  to  Atchison,  etc.,  R.  R.  'Edens  o.  Hannibal  &  8t.  J.  R.  Rw 
Co.  0.  Ireland,  19  Kans.  405,  an  alle-  Co.,  72  Mo.  312.  Hdd,  under  such  an 
gation  of  killing  an  animal  lets  in  evi-  allegation,  reversible  error  to  submii 
dence  of  an  injury  so  severe  as  to  to  the  jury  the  question  of  the  de- 
necessitate  plaintiff  killing  it.  fendant's  negligence  in  having  a  de- 

*  See  group  of  allegations  covering  fective  sand-box  on  the  engine,  and 

injury  to  person,  at  end  of  this  chap-  keeping  a  defective  frog  on  the  trMka. 
ter,  Forms  656-668. 
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That  the  death  of  said  M.  was  caused  by  the  running  of  the 
cars  of  the  defendant  upon  said  day  of  ,  and  by  the 

failure  and  neglect  of  said  defendant  to  give  the  signals  required 
by  the  statutes  of  this  State  to  be  given  at  street  crossings  and 
other  places,  and  by  carelessly  and  negligently  running  said  train 
of  cars  at  a  high  rate  of  speed,  that  was  careless  and  negligent, 
and  forbidden  by  the  statute  of  the  State  m  such  cases  made  and 
provided.* 

That  on  or  about  the  day  of  j  18    ,  while  plaintiff 

was  crossing  street^  the  defendant  caused  one  of  its  loco- 

motives and  train  of  cars  to  be  run  and  conducted  along  and  over 
said  street  in  so  negligent,  careless  and  reckless  a  manner 

as  to  strike  and  run  over  plaintiff  without  any  negligence  on  her 
part  contributing  thereto.* 

That  the  defendant  carelessly  and  negligently  caused  one  of 
its  locomotives,  with  a  train  of  cars  thereto  attached,  to  approach 
said  crossing  from  the  west  side  thereof,  and  then  and  there  to 
pass  at  a  great  rate  of  speed  over  the  track  of  said  railway,  and 
negligently  and  carelessly  omitted,  while  so  approaching  said 
crossing,  to  give  any  signal,  by  ringing  the  bell  or  sounding  the 
'3team  whistle  of  said  locomotive,  of  the  approach  of  said  loco- 
tive  until  the  plaintiff  was  in  the  immediate  vicinity  of  said  track, 
and  wholly  unable  to  check  his  said  team  and  avoid  a  collision  ; 
that  by  reason  of  buildings  and  material  piled  upon  the  grounds 
of  said  railway,  with  the  knowledge  and  permission  of  defend- 
ant«  on  the  west  side  of  said  crossing,  plaintiff  was  unable  to  see 
said  train.^ 

That  oh  or  about  the  day  of  »  18    ,  while  plaintiff 

was,  with  due  care  and  caution,  driving  a  drove  of  cattle  belong- 

*  Marquette,  H.  &  O.  R.  R.  C%.  v.  was  entitled,  uoder  these  averments,  to 

Marcott,  41  Mich.  438.    Held,  recovery  any  proper  elements  of  general  negU- 

could  not  be  had  for  any  other  reason,  gence  in  the  running  and  managing  of 

or  because,  by  reason  of  the  presence  defendant's  train,  whereby  plaintiff's 

of  strangers  in  the  cab  of  the  loco-  injury  was  caused. 

motive,  the  engineer  failed  to  keep  a  '  Prom  Tlie  Penn.  Co.  v.  Krick,  47 

proper  lookout.    Judge's  charge  erro-  Ind.  368.    Held,  that  evidence  of  any 

neous.    Judgment  reversed.  and  every  degree  of  negligence  was 

'Otto  V.  St.  Louis,  etc.,  Ry.  Co.,  12  admissible  under  these  allegations. 
Mo.   App.  168.    Hdd,  that   plaintiff 
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ing  to  him  across  defendant's  said  railroad  where  a  public  high- 
way crosses  the  same,  the  defendant  then  and  there  carelessly  and 
negligently,  by  failing  to  ring  the  bell  and  blow  the  whistle  npon 
its  locomotive,  as  required  by  statute,  and  by  otherwise  negli- 
gently running  and  conducting  its  train  of  cars  over  its  said  road^ 
did  run  over,  upon  and  against  the  said  cattle  of  plaintiff,  etc.^ 

666.  The  Same,  for  OoUision  Throwing  Plaintiff  in  Front  of  Car  which 

Ban  Over  Him. 

[From  complaint  in  Stamm  v.  Southern  R.  R.  Co.,  1  Abb.  N. 
C.  (N.  Y.)  438.] 

I.  [Allege  defendomi£  incorporation  and  operation  of  rail- 
road, as  in  Form  553.] 

II.  That  on  or  about  the  day  of  ,  18  ,  at  , 
one  of  defendants'  cars,  then  and  there  being  managed  by  the 
defendants,  its  servants  or  agents,  collided  with  the  plaintiff's 
truck,  which  he  was  driving  through  street,  one  of  the  pub- 
lic highways  of  said  [city],  along  and  through  which  said  highway 
defendants'  said  railroad  ran,  in  consequence  of  the  negligence 
and  carelessness  of  the  defendants,  its  servants  or  agents,  and 
without  fault  or  negligence  on  plaintiff's  part ;  that  by  reason 
thereof  plaintiff  was  thrown  out  of  his  said  truck  and  upon  and 
across  defendants'  track  or  road,  whereupon  he  was  run  over  by 
one  of  defendants'  cars,  being  then  and  there  propelled  or  drawn 
by  one  of  defendants'  locomotives,'*  and  one  of  his  legs  was  cut 

*  Lynn  t.  Chicago,  etc.,  R.  Co.,  75  and  circumstances  tending  to  prove 

Mo.   167.    Held,  tliat  plainti£f  could  the  claim.    Refusal  to  charge  the  J  urj 

recover   upon    proof   of   neglect   of  to  disregard  such  evidence,  no  error, 
statutory  duty  or  negligent  manage-       *  Proof  of  injury  by  a  second  train 

ment  of  train,  or  both.  in  consequence  of  collision  with  one 

South  &  North  Ala.  R.  R.  Co.  «.  mentioned  in  the  pleading  would  be  a 
Thompson,  62  Ala.  404.  Under  a  gen-  variance  unless  so  alleged.  Hanlon  p. 
eral  averment  that  the  injury  com-  South  Boston  R.R.  Co.,  129 M:ias.  810 
plained  of  ,was  the  result  of  the  negli-  But  where  there  is  a  general  allega- 
gence  or  want  of  skill  of  the  defend-  tion  of  negligence  in  running  trains^ 
ant's  employees  in  the  management  a  recovery  for  injury  by  either  maybe 
and  running  of  the  train,  Kdd  proper  sustained.  But  qwxrt  as  to  whether 
to  receive  evidence  tending  to  show  such  an  allegation  would  be  sustained 
that  there  was  an  insufficient  number  against  a  motion  to  make  the  com* 
of  men  to  manage  and  control  the  plaint  more  definite  and  certain.  Par- 
train.  It  is  not  necessary  under  the  sons  v.  N.  Y.  Central,  etc,  R.  Co.,  118 
Alabama  Code  to  plead  particular  facts  N.  Y.  855. 
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off  by  the  -vtcheels  thereof,  and  he  was  otherwise  wounded  and 
hurt 

[Add  allegation  of  injury  as  in  Forms  656-662,  accordvng  to 
thefact.'] 

Wherefore  [etc,^  dema/nd  of  judgmenf].  • 

566b  Cknaplaint  by  Pasaenger  in  Street  Car  againat  Bailroad  Ck>inpaa7, 

whose  Bngine  Struck  the  Street  Car.^ 

I.  [AUege  defendcmfs  cofpaoii/y  cmd  occupation  as  in  Form  553.] 

II.  That  on  or  about  the  day  of  9  ^  ^  >  plaintiff 
was  riding  on  a  horse  car  on  a  pubhc  street  known  as 

street,  in  the  city  of  ,  and  was  then  and  there  carelessly 

and  negligently  run  into  by  a  steam  locomotive  run  and  operated 
by  the  defendant,  its  agents  and  servants. 

III.  That  said  injuries  were  caused  wholly  by  the  carelessness 
and  negligence  of  the  defendant,  its  agents  and  servants,  in  that 
no  warning  was  given  by  said  locomotive,  or  any  one,  of  its 
approach  to  said  public  street,  nor  was  there  any  flagman,  or  pro- 
tection, or  warning  given,  at  the  crossing  at  the  time  said  locomo- 
tive crossed  said  public  street,  and  that  said  locomotive  approached 
said  crossing  in  an  illegal  and  unusually  fast  rate  of  speed,  and 
that  defendant  was  negligent  in  having  knowingly  in  its  employ- 
ment incompetent  men  to  run  said  engine,  and  that  said  engine 
was  defective  and  improper  in  its  construction,  in  that  the  vie\^ 
was  obstructed  in  looking  out  from  the  same. 

IV.  [^For  allegation'  qf  injuries^  see  Forms  656-662.] 
Wherefore  [etc.^  demamd  of  judgm£fni\. 

567.  Complaint  by  Passenger  in  Horse  Gar  against  both  Bailroad 
Company  and  Horse  Car  Company  for  Collision  at  Crossing.* 

I  and  II.  {Incorporation  and  occupation  of  the  defendants  as 
in  Form  553.] 

III.  That  on  or  about  the  day  of  j  18     ,  this  plain- 

tiff, for  the  purpose  of  being  carried  from  City  to  , 

'  Adapted  from  complaint  in  McCal-  ^  Plaintiff  recovered  under  tliis  com- 
lum  V.  Long  Island  R  R.  Co.,  88  Hun  plaint  in  Harvey  v.  N.  Y.,  Woodhaveu, 
(N.  Y.),  609.  etc.,  R.  R.  Co.,  28  N.  Y.  Wkly.  Dig. 

198. 
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took  passage  at  City  on  one  of  the  cars  of  said  defendant, 

the  B.  C.  T.  R.  Co.,  which  was  then  about  to  start  for 
That,  after  entering  the  said  car,  and  taking  a  seat  therein,  and 
paying  her  fare,  and  while  she  was  in  said  car  on  her  way  to 
,  and  jiist  at  the  place  where  the  tracks  ot  the  said  defend- 
ant intersect  or  cross  each  other,  by  and  through -the  neg/igence 
and  want  of  proper  care  and  attention  on  the  part  of  the  said 
defendants  respectively,  by  their  respective  servants,  one  of  the 
locomotives  of  the  said  defendant,  the  N.  Y.,  W.  &  R.  R.  Co., 
and  the  horse  car  in  which  the  plaintiff  was  riding,  came  into  col- 
lision with  each  other,  whereby  the  said  horse  car  was  thrown 
from  the  track  and  broken  to  pieces. 

TV.  That  the  said  engine  belonging  to  the  said  defendant,  the 
N.  Y.,  W.  &  R.  R.  Co.,  was,  at  the  time  of  said  injury,  in  the 
care  and  custody  of  the  servants  of  the  said  defendant,  the  N.  Y., 
W.  &  R.  R.  Co.  That  the  said  horse  car  was,  at  the  same  time, 
in  the  care  and  under  the  control  of  a  driver  and  servant  of  the 
said  defendant,  the  B.  C.  T.  R.  Co.  That  the  said  collision  was  the 
result,  as  this  plaintiff  is  informed  and  believes,  of  the  negligence 
of  the  servants  of  the  said  defendants  respectively,  and  that  all 
the  injuries  she  received  were  received  in  consequence  of  the  care- 
lessness and  want  of  proper  care  on  the  part  of  the  servants  of 
the  said  respective  defendants  in  the  management  of  the  locomo- 
tive and  horse  car  aforesaid,  both  of  which,  at  the  time  of  the 
said  collision,  were  in  motion  and  running  at  their  average  rate 
of  speed. 

V.  [Allege  injury  ,*  see  Forms  656-662.] 

Wherefore  \etc,^  demcmd  of  judg7nents\. 

658.  By  Passenger  against  Railroad  Company ;  Accident  at  Bridge. 

I.  [Allege  defendants  corporate  capacity  and  oocupatiarij  as 
in  Po7*m  553.] 

II.  That  on  or  about  the  day  of  ,  18  ,  the  plain- 
tiff was  a  passenger  on  the  train  of  defendant^  running  from 

1  "  Was  on  "  A  car  of  defeudant  does  Horse  R.  Co.,  63  N.  J.  L.  250;  19  Au. 
not  sufficiently  show  relation  of  carrier  Rep.  204. 
and  passenger.       Breese  v.   Trenton 
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to  ,  and  had  paid  his  fare  as  such  passenger 

between  said  points. 

III.  That  while  on  the  said  train  as  such  passenger  plaintiif 
was,  without  negligence  on  his  part,  but  by  the  gross  negligence 
and  fault  of  the  defendants,  its  agents  and  servants,  precipitated, 
with  the  car  and  train  in  which  he  was  riding,  through  the  open 
draw  of  the  railroad  bridge  over  the  river. 

IV.  \^Add  (iUeg(Uion  of  re8ylt<mt  injury  ;  see  Forma  6h^6Qi,'\ 
Whbbsfobb  [etc.^  demcmd  of  judgment]. 

669.  The  Same ;  Allegation  of  Ixjury  at  Station.' 

That  the  defendant  so  negligently  and  unskillfully  conducted 
itself  in  the  management  of  its  trains,  that  through  the  negligence 
and  misconduct  of  said  defendant  and  of  its  agents  and  servants, 
the  said  plaintiff,  upon  alighting  from  said  train  at  the  station  of 
the  defendant,  at  or  near  street,  in  said  city  of  , 

without  negligence  on  his  part,  was  struck  by  a  passing  engine 
and  train  and  thereby,  etc, 

660.  The  Same ;  Other  Allegations  of  Injury  to  Pasaengers. 

That  on  the  arrival  of  said  train  at  ,  the  plaintiff  in 

leaving  said  train,  without  his  fault  or  negligence,  but  by  the 
fault  of  defendant  in  not  stopping  the  motion  of  the  train  a 
reasonable  time  to  admit  of  plaintiff's  leaving  said  cars,  was  thrown 
with  great  violence  upon  the  platform  of  the  depot.^ 

That  the  defendant  negligently  and  carelessly  ran  its  said 
train  upon  which  he  was  a  passenger  violently  against  and  upon 
a  horse,  by  means  whereof  the  train  was  thrown  from  the  track.^ 

*  From  Persons  v.  N.  Y.  Central,  tions  allowing  plaintiff  to  recover  on 
etc.,  R.  Co.,  118  N.  Y.  856,  where  the  proof  that  the  injuries  for  which  he 
court  (RuGBR,  Ch.  J.)  says :  "  The  sued  were  sustained  by  reason  of  the 
complaint  stated  all  of  the  facts  nee-  company's  failure  to  keep  the  platform 
easary  to  maintain  the  action,  and  com-  lighted. 

plied  with  Code  requirements  in  that  *  Toledo,  etc.,  R.  Co.  v.  Foss,  88  III. 

respect."  551.    Held,  that  plaintiff  could    not 

*  Price  V,  St  Louis,  etc.,  R.  Co.,  72  prove  that  the  railroad  track  was  not 
Mo.  414    EM,  error  to  give  ioBtruc-  properly  fenced;  that  the  gate  was 

73 


n 
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661.  The  Same ;  WiUftil  or  Wanton  Ixjiiiy  to  Person  Walking  upon 

Track.* 

I.  [Allege  incorporation  cmd  operation  of  railroad^  as  in 
Form  553.] 

II.  That  ou  or  about  the  day  of  j  18  ,  plaintiff 
was  walking  in  a  northerly  direction  upon  defendant's  said  rail- 
road, at  a  point  distant  about  miles  [south]  of  a  station 
upon  said  railroad  known  as  ,  in  the  county  and  State 
aforesaid ;  that  for  a  distance  of  at  least  south  of  the 
point  aforesaid,  said  track  is  constructed  in  a  straight  line,  and  is 
free  from  curves  or  grades  or  obstructions  of  any  character  which 
would  conceal  the  view  of  any  portion  thereof. 

III.  That  wliile  plaintiff  was  upon  said  track  as  aforesaid,  and 
was  wholly  ignorant  of  the  approach  of  a  train,  defendant's 
servant  in  charge  of  the  locomotive  attached  thereto  purposely, 
willfully  and  with  a  reckless  disregard  for  plaintiff's  safety,'  know- 
ing plaintiff  to  l)e  upon  said  track,  ran  one  of  its  north-bound 
trains  upon  plaintiff  from  behind  him,  without  sounding  any 
warning  signal  by  whistle,  or  bell,  or  otherwise,  by  means  whereof 
plaintiff  might  be  informed  of  the  approach  of  said  train,  and 
well  knowing  that  plaintiff  was  wholly  ignorant  thereof.' 

IV.  \^AUege  injury  and  dainage^  as  in  Forms  656-662.] 
Whekefore  [etc.^  demand  of  judgmen£\, 

down,  so  that  the  animals  could  go  (Ind.  1887)  14  N.  £.  Rep.  70.    Where 

upon  the  road;  and  that  the  train  was  the  complaint  fails  to  show  whether 

not  provided  with  steam  brakes.  plaintiff  was  a  passenger  or  employee, 

^  Where  compbiint  shows  place  of  or  had  any  connection  with  the  com- 

injury  the  exclusive  property  of  de-  pany,  it  will  be  presumed  he  was  a 

fendant,  it  must  show,  either  plain-  trespasser.    Greorgia,  etc.,   R.  Co.  «. 

tiff's  license  to  be  there,  or  defendant's  Ross,  100  Ala.  490. 

willfulness  or  recklessness.     Dictum,  *  Use  of  the  epithets  "  purposely  " 

that  willfulness  does  not  require  actual  or  "  willfully  "  or   the  like,  will  not 

malice,  but  recklessness,  i.  e.,  willing-  alone  suffice;  the  specific  facts  show- 

ness  to  do  an  injury,  suffices.    Palmer  ing  willfulness  must  be  alleged,  and  a 

r.   Chicago,   St.   Louis,   etc.,  R.  Co.,  willful  injury  or  wanton  assault  must 

*  Where  the  trespasser  is  a  child  of  gence,  Kenyon  v.  N.  Y.  Central,  etc.. 

immature  years,  see  as  to  care   im-  R.   Co.,  5  Hun  (N.  T.),  479;  and  see 

posed  upon  engineer,  and  company's  note  on  Negligence  of  Children,  in  6 

liability  for  lesser  degree   of   negli-  Abb.  N.  C.  (N.  T.)  104. 
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562.  The  Same ;  Other  Alleg^ationB  of  Defendant's  Act, 

That  on  or  about  the  day  of  ,  18    ^  at  ,  the 

defendant  company  so  carelessly,  negligently  and  recklessly 
moved,  handled  and  operated  a  steam  engine  and  tender  attached, 
that  plaintiff  was  struck  or  run  against  by  said  engine  and 
injured  [see  cbUegaHons  of  imjury^  post],  and  plaintiff  avers 
that  such  injury  was  the  result  of  the  wanton  and  reckless  negli- 
gence of  the  defendant  company  in  the  handling  and  moving  of 
said  engine.^ 

That  on  ,  at        ,  the  defendant  company  so  carelessly, 

n^ligently  and  recklessly  moved  a.  steam  engine  and  tender 
attached,  at  such  a  high  and  negligent  and  reckless  rate  of  speed, 
to  wit,  forty  miles  an  hour,  in  the  town  aforesaid,  that  the  plain- 
tiff was  struck  by  said  engine  with  such  force  and  violence  that 
[see  a/verments  of  injuries^  post]  ;  and  plaintiff  avers  that  said 
injury  was  the  result  of  the  wanton  and  reckless  negligence  of 
the  defendant  company  in  moving,  handling  or  running  said 
engine  over  and  along  said  line  of  road  at  such  a  high  and  reck^ 
less  rate  of  speed  aforesaid.^ 

663.  The  Same,  By  LicenBee  for  Injury  while  on  Track. 

I.  [Defendcmfs  corporate  capadly  and  ocGvpation,  as  in  Form 
558.] 

II.  That  on  or  about  the  day  of  j  18  ,  the  plain- 
tiff was  on  the  defendant's  railroad  track  at  ,  by  the  license 
and  permission  of  defendant.' 

III.  That  while  on  said  track,  plaintiff  was,  by  the  carelessness, 


be  charged.    Chicago,  etc.,  R.  Co.  «.  R.  Co.,  112  Ind.  385;  11  West.  Rep. 

Hedges,  (Ind.  1885)  7  N.  E.  Rep.  801;  825;  14  N.  E.  Rep.  228. 

Ivens  c.  Cinn.,  etc.,  R.  Co.,  (Ind.  1885)  *  Georgia,  etc.,  Ry.  Co.  t».   Robs.  100 

1  West.  Rep.  181;  Sherfey  v.  Evans-  Ala.    490.      Both    counts   sustained 

ville,  etc.,  R  Co.,  (Ind.  1890)28  N.  E.  against  demurrer. 

Rep.  273.  •  From  Le  May  c.  Mo.  Pac.  R.  Co., 

A  pleading  which  proceeds  upon  the  106  Mo.   861;   16  S.  W.   Rep.   1049, 

idea  that  it  may  be  good  either  for  a  under  which  plaintiff  was  permitted 

willful  injury  or  for  one  occasioned  by  to  show  a  custom  of  using  the  defend- 

negUgence  should  not  be   tolemted.  ant's  tracks,  raising  a  tacit  permission. 
Gregory  n,  Cleveland,  Cinn.,  etc.,  R. 
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negligence  and  nnskillf ulnese  of  the  defendant,  its  officers,  agents, 
servants  and  employees,  while  running,  condacting  and  man- 
aging certain  cars,  rnn  over  by  two  cars  of  the  said  defendant, 
which  cars,  at  the  time  they  ran  over  said  plaintiff,  were  carelesslj, 
nnskillfully  and  negligently  conducted  by  said  defendant,  its 
officers,  agents,  servants  and  employees.^ 

IV.  {Injury  as  in  Forms  656-662.] 

Whereforb  [etc.y  demand  of  judgm>enC\,  . 

664.  The  Same ;  Ii^jury  to  Bmployee  firom  DefectivB  Bquipment  and 

XateriaL 

[From  Davis  v.  N.  Y.,  Lake  Erie,  etc.,  R.  R.  Co.,  110  N.  T. 
646 ;  more  fully,  20  Abb.  N.  C.  230.] » 

I.  [Allege  defendcmfs  incorporation  a/nd  occupaMon^  as  in 
Form  553.] 

II.  That  the  plaintiff,  on  or  about  the  day  of  >  IB  , 
was  in  the  employ  of  said  defendant,  upon  one  of  defendant's 
engines,  as  an  engineer,  in  the  city  of  ,  and  that  it  was  the 
duty  of  the  defendant  to  supply  the  said  plaintiff  with  suitable 
and  safe  means,  materials  and  appliances  for  the  conduct  of  the 
business  in  its  ordinary  run,  and  for  any  extraordinary  occasions 
that  may  be  reasonably  anticipated,  and  keep  the  same  in  repair. 

III.  That  yet  the  defendant,  not  regarding  its  duty  in  that 
regard,  so  negligently,  carelessly  and  unskillfuUy  conducted  the 
said  business  that  it  failed  to  supply  the  said  plaintiff  with  suit- 
able and  safe  means,  materials  and  appliances  in  the  conduct  of 
said  business,  and  failed  to  keep  the  appliances  in  repair,'  as  was 
proper  and  necessary  to  do  to  secure  the  safety  of  said  plaintiff, 

1  This  paragraph  was  held  sufficient  made  in  Texas  Pac.  Ry.  Co.  r.  Cox, 

as  against  an  objection  at  the  trial.  145  U.  S.  693. 

Le  May  «.  Mo.  Pac.   R.  Co.,  105  Mo.  '  A  charge  of  negligence  in  suifering 

861.  a  bridge  to  become  and  remain  out  of 

*  On  an  application  to  amend  the  repair  will  not  permit  a  recoyery  upon 

complaint  in  this  action  by  adding  the  ground    of    improper    construction, 

charge  of  fumishmg  unUt  fuel,  the  ob-  Enahtla  v.  Oregon  Short  Line,  (Qreg. 

Jection  that  thereby  a  new  cause  of  1891)  27  Pac.  Rep.  91.     So,  a  ciiarge 

action  was  added*  was  held  untenable,  that  the  engine  was  defective  in  con- 

110  N.  Y.  646.    A  similar  ruling  was  struction  will  not  pennit  recovciy  for 
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of  which  the  said  plaintiff  was  ignorant,  but  of  which  the  said 
defendant  had  due  and  timely  notice.^ 

lY.  That  the  eaid  defendant  was  negligent  and  careless  in  that 
behalf  as  alleged,  in  this,  that  while  on  the  day  and  place  afore- 
said, the  said  plaintiff  was  engaged  in  the  discharge  of  liis  duties 
as  engineer,  the  defendant  failed  to  furnish  a  safe  and  proper 
locomotive  engine  with  which  to  do  said  work ;  but  that  the  said 
locomotive  so  famished  plaintiff  was  out  of  repair,  defective, 
insecure  and  dangerous  to  persons  upon  it ;  and  also  the  defend- 
ant failed  to  furnish  proper  means  and  materials  and  fuel  for  use 
on  said  engine,  but  furnished  means  and  materials  and  fuel  for 
nse  on  said  engine  which  were  unfit  and  unsafe  and  dangerous 
to  those  upon  the  said  engine :  all  of  which  was  well  known  to 
the  defendant,  but  unknown  to  this  plaintiff,  and  by  reason  of 
which  defective  condition,  and  lack  of  repair,  and  the  said  use  of 
the  unsafe  and  unfit  and  dangerous  means,  material  and  fuel  so 
furnished  by  the  defendant  as  aforesaid,  an  explosion  of  gas  was 
caused  in  the  fire-box  of  said  locomotive,  by  means  of  which  the 
said  plaintiff,  while  engaged  in  the  performance  of  his  duty,  was 
hurled  violently  out  of  the  window  of  the  cab  of  the  said  locomo- 
tive, upon  the  ground,  and  received  thereby  severe  and  per- 
manent injuries,'  to  his  damage  dollars. 

Wheeefoeb  [etc.^  demand  of  judgmenf]. 
666.  The  Same,  by  Bmployee  for  Ixjury  from  Defective  Track. 

[Sustained  in  Lyman  v.  Central  Vermont  R.  R.  Co.,  59  Vt. 
167 ;  10  Atl.  Rep.  346  ;  4  N.  E.  Rep.  726.] 

I.  l^AUege  defendants  incorporation  and  occupation  as  in 
Farm  553.] 

defect  in  track.     Bufflngton  t.  Atl.,  arising  from  failure  to  keep  in  repair. 

etc.,  R.  Ck),,  «4  Mo.  246;  Waldhier  v.  Reardon  u.  N.  Y.  Consol.  Card  Co.,  5 

Hannibal,   etc.,   R.   Co.,   71  id.   614.  Monthl.  L.  Bull.  (N.  Y.)  92;  Diinlap  «. 

Likewise,  an  allegation  of  a  deep  hole  Richm.  &  Danville  R.  Co.,  81  Ga.  186. 

on   main  track  is  not  supported  by  Plaintiffs  own  ignorance  of  defect 

proof  of  such  a  hole  on  a  side  track,  need  not  be  alleged.    Ind.  R.  Co.  v. 

Batterson  v,  Chicago,  etc.,  Ry.  Co.,  49  Klein,  11  Ind.  88;  Lyman  o.  Central 

Mich.  184.  Vt.  R.  Co.,  59  Vt.  167;  10 Atl.  Rep.  846. 

1  Plaintiff  should  allege  the  employ-  *  See  other  allegations  of  injuries, 

er's  knowledge  of  an  unsafe  condition  Forms  656-662. 
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II.  That  at  the  times  hereinafter  mentioned  the  plaintiff  was  an 
employee  of  the  defendant  as  master  and  tender  of  the  draw- 
bridge forming  a  part  of  said  railroad  over  Lake  Champlain; 
and  plaintiff,  as  defendant's  employee,  in  the  discharge  of  his  dnty 
as  its  servant,  frequently  passed  over  said  road  on  his  way  to 

,  in  the  county  of  aforesaid,  and  return,  upon  tlie 

I  defendant's  locomotives  and  cars. 

III.  That  thereupon  it  became  and  was  the  duty  of  the  defend- 
ant to  provide  a  suitable,  safe  and  sufficient  roadbed  and  track, 
and  to  use  due  and  proper  skill,  care  and  diligence  in  providing  a 
suitable,  safe  and  sufficient  roadway  for  the  passage  of  said  loco- 
motives and  cars  to  and  fro  over  said  railroad. 

IV.  Yet  the  said  defendant,  disregarding  and  neglecting  its 
duty  aforesaid,  did  not  then  and  there  provide  a  suitable,  safe  and 
sufficient  roadbed  and  track  for  the  passage  of  said  locomotives 
and  cars  to  and  fro  over  said  railroad;  but,  on  the  contrary 
thereof,  did  negligently  and  carelessly  provide  a  roadbed  and 
track  which  was  insufficient,  unsuitable  and  unsafe  for  the  pas- 
sage of  locomotives  and  cars  over  the  same,  whereby  and  by 
means  of  the  unsuitable,  insufficient  and  unsafe  condition  of  said 
roadbed  and  track,  and  on  or  about  the  day  of  » IS  , 
a  certain  locomotive  of  the  defendant,  whereon  said  plaintiff  was 
then  and  there  riding  for  the  purpose  of  being  able  to  attend  to 
his  duties  at  said  drawbridge  without  delay,  when  the  same  should 
be  reached  by  said  locomotive,  according  to  the  course  of  his  said 
employment  and  in  pursuance  of  his  duties  therein,  was  thrown 
from  the  track  and  thrown  down  the  embankment  of  said 
railroad. 

V.  [Allege  injury  /  see  Forms  656-662.] 
Wherefore  [etc.^  detnand  of  judgment], 

666.  The  Same,  by   Bmployee — Other   Allegations   of  Injury  from 

Defective  Equipment. 

Defective  Track  and  Cars. 

That  defendant  disregarded  its  duty  in  reference  to  constmct- 
ing  and  maintaining  its  railroad  track ;  that  [a  designated  portion 
of  if]  was  so  negligently,  carelessly,  improperly  and  defectively 


AcrrioKs  fob  Neoligenoe.  583 

constructed,  inspected  and  maintained  that  the  said  track  broke  and 
gave  way. 

•  That  the  cars  attached  to  the  engine  upon  which  plaintiff  was 
riding  were  so  carelessly,  negligently,  insecurely  and  defectively 
constructed,  inspected  and  maintained  that  they  broke,  gave  way 
and  fell  apart,  and  thereby  caused  plaintiff  to  be  thrown  from  said 
engine.* 

Defective  Brake. 

That  plaintiff,  in  the  discharge  of  his  duties  as  such  [switch- 
man], attempted  to  get  on  one  of  defendant's  flat  cars  at  its  rear 
end,  and  stepped  upon  a  step  placed  on  the  car  for  that  purpose, 
and  caught  hold  of  a  wheel  or  top  of  a  brake  on  said  car  in 
order  to  get  on  said  car  and  use  said  brake,  when  said  brake,  by 
reason  of  its  defective  and  unsafe  condition,  gave  way,  and  plain- 
tiff was  thrown  and  fell  violently  on  an  iron  or  steel  rail,  and  he 
was  then  and  there,  by  reason  of  the  wrongful,  careless  and  neg- 
ligent acts  of  the  defendant  company  in  allowing  said  car  with 
unsafe,  defective  and  loose  brake  to  remain  and  be  used  in  said 
unsafe  and  dangerous  condition  [injured^  etc.']} 

Defective  Car. 

That  by  virtue  and  in  course  of  plaintiff's  said  employment 
[(M  brakerruzTi],  said  plaintiff  was  obliged  to  and  did  stand  upon 
and  walk  over  the  tops  of  said  cars  while  in  motion  ;  that  it  then 
and  there  became  the  duty  of  said  defendant  to  furnish  cars  for 
plaintiff  to  stand  pr  walk  upon  that  were  well  and  safely  con- 
structed and  of  proper  and  safe  material  for  his  use  as  aforesaid ; 
yet  the  defendant  disregarding  said  duty,  carelessly  and  wrong- 
fully furnished  plaintiff  a  car  which  *  *  *  was  so  insuflB- 
ciently,  carelessly  and  negligently  constructed,  and  of  such  unfit 
material  *  *  *  that  it  gave  way  while  in  motion  under  the 
weight  of  plaintiff,  whereby,  etc.^ 

*  Sustained    against    demurrer    in  rer,  unnecessary  to  allege  wherein  the 

Walsh  c.  Westfim,  etc.,  R.  Co.,  (Fla.  brake  was  defective. 

laW)  16  So.  Rep  686.  'Preston  u.  St.  J.,  etc.,  R.  Co.,  64 

« Galveston,  etc.,  Ry.  Co.  v.  Tern-  Vt.  280;  26  Atl.  Rep.  486.     Held,  to 

pletoD,  (Tex.    1894)   26  S.   W.    Rep.  sufficiently  allege  the  particulars  in 

1066.     Held,  as  against  special  demur-  which  the  alleged  negligence  consisted. 
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Defectme  Const/ruction  of  Car. 

That  said  refrigerator  car  on  which  plaintiff  was  so  riding  was 
so  defectively  constructed  in  its  trucks  and  running  gear  that  it 
would  not  turn  a  curve  on  the  defendant's  said  railroad  tracks,  and 
when  at  or  about  the  point  mentioned  above  and  being  so 
removed,  said  car  on  account  of  said  defective  construction 
jumped  the  track  and  became  derailed,  whereby  plaintiff  was 
thrown  from  the  top  of  said  car  to  the  ground  with  great  force 
and  violence,  inflicting  upon  plaintiff  serious  and  permanent 
injuries,  etc,  *  *  *  That  said  injury  to  plaintiff  was  caused 
wholly  by  defendant's  negligently  using  and  permitting  to  be 
used  said  car  so  defectively  constructed,  and  through  no  fault  of 
plaintiff,  by  reason  of  all  which  plaintiff  has  been  damaged,  etc} 

667.  The  Same;  ByBmployeeyfor  Iqjury  Gaused  by  Failure  to  Adopt 

Proper  Bulee  and  Beg^ations. 

[From  Campbell  v.  N.  Y.  Central,  etc.,  R.  E.  Co.,  35  Hun  (N. 

T.),  506.] « 

I.  [-4«  in  Form  553.] 

II.  That  said  plaintiff  was  employed  as  a  laborer  by  the  defend- 
ant on  its  cars  and  railroad,  and  while  so  employed  and  in  the  act 
of  unloading  cars  that  were  standing  still  on  one  of  the  tracks  of 
the  defendant  in  the  city  of  ,  and  on  or  abont  the 

day  of  5  IS    J  o^©  of  the  defendant's  locomotives  suddenly 

and  without  warning  to  those  employed  on  said  train  as  aforesaid, 
ran  into  said  train  of  cars  and  violently  pushed  the  same  so  that 
the  said  plaintiff  was  knocked  down  and  run  over  by  the  wheels 
of  said  cars. 

III.  That  it  was  the  duty  of  said  defendant  to  have  competent 
and  skillful  men  in  charge  and  control  of  the  unloading  of  said 
train  of  cars  and  of  the  running  of  said  locomotive,  and  to  have 

*  O'Connor  «.  111.  Central  K.  Co.,  83  construct} ve,  as  the  negligence  averred 

Iowa,  105;  48  N.  W.  Rep.  1002.   Held,  could  only  be  proven  by  establishing 

on  motion  to  arrest  judgment,  that  the  actual  or  constructive  knowledge, 
complaint  was  sufficient,  without  al-       '  Under  this  complaint,  A«M,  error  to 

leging  that  defendant  had  knowledge  exclude  evidence  offered  to  prove  that 

or  notice  of  the  defect,  either  actual  or  defendant  was  guilty  of  negligence  in 
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proper  and  safe  locomotives,  and  to  have  proper  and  safe  rules 
and  regulations  in  running  and  operating  said  locomotive  and 
cars,  and  to  give  proper  warning  and  notice  of  the  movements 
thereof  to  said  plaintiff  and  those  employed  in  like  capacity  of 
the  approach  and  movements  of  locomotives  and  cai*s ;  but  the 
defendant  carelessly  and  negligently  disregarded  and  wholly 
neglected  to  observe  and  perform  any  of  its  said  duties  towards 
said  plaintiff. 

IV.  [JPor  aUegation^  of  mjv/ry^  see  Forma  656-662.] 
668.  The  Same,  by  Bmployee  for  Ixjiiiy  Gaueed  by  Fellow-servant.^ 

[From  complaint  in  McEvoy  v.  Manhattan  Ey.  Co.,  12  N.  Y. 
State  Eep.  73.] 

I.  \^AUege  defendcmU?  incorporation  and  occupatiofi  as  in 
Form  553.] 

II.  That  on  the  day  of  j  18  ,  and  between  the 
hours  of  and  o'clock  p.  m.  one  M.  N.  was  employed  by 
said  defendants  to  run  one  of   their  locomotive  engines  from 

to  in  the  city  of  .     That  said  M.  N.  was  not 

a  licensed  engineer,  and  was  also  incapacitated  for  the  duties  of  a 
locomotive  engineer  by  reason  of  defective  vision,  and  was  an 
incompetent,  unskillful  and  unsuitable  person  to  discharge  the 
duties  of  such  employment,  of  all  which  the  defendants  liad  full 
knowledge,  and  in  so  employing  said  M.  N.  to  rnn  said  locomo- 
tive engine  the  defendants  were  knowingly  and  willfully  guilty 
of  gross  negligence. 

III.  That  on  said  day  and  between  the  hours  above  mentioned 
said  plaintiff  was  performing  his  regular  duties  as  employee  of 

not  having  adopted  a  proper  system  pleading  may  charge  the  direction  to 
for  warning  its  employees  of  an  in-  have  been  given  by  defendant.  Plain- 
tended  movement  of  the  cars.  tiff's  allegation  that  he  **  was  ordeied 
*  The  forms  under  this  subdivision  by  M.  N.,  a  person  standing  toward 
include  those  where  there  is  no  ques-  plaintiff  in  the  relation  of  superior  in 
tion  involved  of  the  fellow-servant's  defendant's  employ,"  is  insufficient,  as 
authority  over  the  injured  employee,  failing  to  show  any  authority  or  sem- 
If  the  injury  occurred  through  plain-  blance  of  authority  over  plaintiff, 
tiff's  obedience  to  one  standing  in  law  Pittsburgh,  etc.,  Hy.  Co.  v.  Adums, 
in  the  relation  of  vice-principal,  the  105  Ind.  151;  5  N.  E.  Rep.  187. 

74 
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said  company  in  the  capacity  of  trackman  upon  the  said  railway 
at  ,  in  the  said  city  of  ,  and  while  so  employed, 

and  without  warning,  said  locomotive  engine  run  by  said  M.  N., 
and  going  at  a  high  rate  of  speed,  to  wit,  over  [fifteen]  miles  aii 
hour,  was  run  upon  and  over  said  plaintiff. 

IV.  [AlUge  injury  as  in  Forms  656-662.] 

Wherefore  \etc,^  demand  of  judginenf], 

669.  The  Same;  By  Employee;  Another    Allegation   of  Negligent 

Employment  of  Fellow-servant. 

That  said  defendant  had  in  its  service  and  employment  on  the 
day  of  >  IS     >  ftiid  for  months  prior  thereto, 

as  engineer  of  the  locomotive  used  to  propel  said  train  of  cars, 
one  M.  N.,  who  was  habitually  careless  and  negligent  in  the 
discharge  of  his  duties  as  such  engineer  in  running  and  oper- 
ating said  engine,  in  this,  that  during  said  time  said  engineer 
habitually  and  generally  ran  and  propelled  said  engine  at 
a  high,  unusual  and  dangerous  rate  of  speed,  and  habitually 
and  generally,  carelessly  and  negligently  started  and  stopped 
said  engine  with  great,  unusual  and  dangerous  suddenness,  and 
habitually  and  generally,  carelessly  and  negligently  stopped  and 
started  said  train  with  great  danger,  without  giving  any  signal  or 
warning  thereof  whatever,  and  was  not  possessed  of  sufficient 
skill  to  manage  and  operate  said  engine  in  an  ordinarily  careful  or 
prudent  manner,  of  all  of  which  said  defendant  had  due  notice 
long  before  said  day  of  ,  18     ,  as  aforesaid,  but  care- 

lessly and  negligently  retained  said  M.  N.  in  its  service  and 
employment.  That  on  said  day  plaintiff  was  ordered  to  go  and 
did  go  upon  a  train  of  flat  cars  to  assist  in  unloading  the  same ; 
that  said  train  was  tlien  standing  still,  with  an  engine  attached 
thereto  under  the  control  and  management  of  said  M.  N.  That 
plaintiff  was  wholly  unacquainted  with  said  M.  N.  and  had  no 
notice  or  knowledge  whatever  of  his  careless  or  negligent  habits 
or  lack  of  skill  as  aforesaid.  That  while  plaintiff  was  thus  upon 
one  of  said  cars  in  the  line  of  his  duty  as  such  servant  of  defend- 
ant, and  without  any  fault  or  negligence  on  his  part,  said  M.  N., 
carelessly  and  negligently,  and  without  giving  any  signal  or  warn- 
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ing  whatever,  suddenly  pnt  said  engine  and  cars  in  rapid  motion, 
whereby  plaintiflf  was  thrown,  etc} 

670.  The  Same,  by  Bmployee  Injured  by  being  Transferred  to  Diffor- 

ent  Service. 

[Complaint  sustained  in  Lalor  v.  Chicago,  etc.,  E.  R.  Co.,  52 
111.  401.]  2 

I.  [Allege  defenddnfs  incorporation  and  occupation;  see 
Form  553.] 

II.  That  on  or  about  the  day  of  ,18  ,  plaintiff  was 
employed  by  the  defendant  about  the  depot  grounds  and  freight 
depot  as  a  common  laborer,  especially  for  the  purpose  of  loading 
and  unloading  freight  cars,  and  for  no  other  or  different  purpose 
whatever. 

III.  That  on  said  day,  while  plaintiff  was  so  employed,  he  was 
ordered  by  one  M.  If.,  who  was  the  superintendent  or  foreman  of 
defendant,  employed  to  manage,  direct  and  superintend  the  busi- 
ness and  affairs  of  the  defendant  company  about  its  said  depot,  to 
couple  and  connect  a  freight  car  with  other  cars  attached  to  a  loco- 
motive, contrary  to  the  special  engagement  of  plaintiff,  and  to  do 
which  he  was  unversed  and  inexperienced,  which  fact  was  well 
known  to  said  superintendent. 

IV.  That  while  plaintiff  was  so  engaged,  and  was  necessarily 
between  the  said  cars  for  that  purpose,  the  locomotive  was  so  care- 
lessly managed  as  to  bring  said  cars  together  with  great  force  and 
violence,  and  to  overthrow  the  plaintiff. 

V.  \_Allege  injury  /  see  Forrns  660-662.^ 
Wherefore  [etc.y  demand  oj^  judgmenf], 

»  Lake  Shore,  etc..  Ry.  Co.  t.  Stu-  «8ee,  also,  U.  P.  R.  Co.  v.  Fort,  17 

iwk.  123  Ind.  210;  23  N.  E.  Rep.  246.  Wall.  553;  Chicago,  etc.,  R.  R.  Co.  c. 

lltld,  that  plaintiff  should  not  be  re-  Bayfield,  37  Mich.  205;  Hurst  v.  Chi- 

quired  on  defendant's  motion  to  state  cago,  49  Iowa,  76;  Mann  v.  Oriental, 

in  the  complaint  the  names  of  the  de-  etc.,  Wks.,  11  R.  I.  152. 
fendant's  officers  through  whom   he 
expected  to  show  notice. 


588  Abbott's  Forms  of  Plbadino. 

671.  The  Same,  for  Setting  Tire. 

[From  complaint  in  Missouri  Pacific  Ry.  Co.  v.  Cornell,  80 
Kan.  85.] 

I.  [AUege  incorporation^  rrhcmcLgemerU  of  roctd^  etc.y  as  in 
other  cases  y  see  Form  553.] 

II.  That  at  the  time  hereinafter  mentioned  plaintiff  owned  \qt^  ' 
occnpied  as  lessee],  the  premises  known  as  ,  at  , 
in  the  State  of                ,  immediately  adjoining  and  bounded  by 
the  lands  and  right  of  way  of  the  defendant,  used  by  it  as 
aforesaid. 

III.  That  there  were  then  upon  said  premises  of  plaintiff  \d^' 
ignate  the  property  burned^  as\  a  barn  containing  .  tons  of 
hay  [both]  belonging  to  plaintiff,  and  [together]  of  the  value  of 

dollars. 

IV.  That  defendant,  before  and  at  the  time  hereinafter  men- 
tioned, negligently  permitted  dead  and  dry  grass,  and  other  com- 
bustible material,  to  accumulate  and  remain  along  its  said  lands 
and  right  of  way  so  adjacent  to  plaintiff's  said  premises ;  that  on 
or  about  ^  the  day  of  >  18  ,  the  defendant,  while  run- 
ning one  of  its  trains  on  said  road,  past  plaintiff's  said  premises,' 
negligently  and  carelessly  managed  said  train,  and  failed  to  employ 
suitable  means  to  prevent  the  escape  of  sparks  and  fire  from  the 
engine  thereof,  and  negligently  and  carelessly  caused  or  allowed 
burning  coals  and  fire  to  be  cast  or  dropped  from  said  engine  upon 
the  ground,'  so  as  to  set  fire  to  the  said  dry  grass  and  other  material 
so  upon  its  right  of  way,  and  negligently  and  carelessly  suffered 
the  tire  to  escape  *  from  its  said  land  and  right  of  way,  and  to 

^  The  complaint  should  state  the  date  whether  it  was  going  east  or  west, 
of  the  fire  within  reasonable  limita-  where  no  prejudice  results  to  defend- 
tions.  Motion  to  make  more  specific  ant.  Missouri  Facific  Ry.  Co.  v.  Mer- 
granted,  where  complaint  charged  the  rill,  (Kan.  1888)  19  Pac.  Rep.  798. 
setting  of  the  tire  "in  the  month  of  'Details  of  the  negligence  corn- 
May."  Melvin  v.  St.  Louis,  etc.,  Ry.  plained  of  need  not  be  alleged  in  order 
Co.,  89  Mo.  106;  1  S.  W.  Rep.  286.  to   withstand    demurrer    for    insuf- 

*  It  is  not  error  to  overrule  a  motion  flciency.    Louisville,  etc.,  Ry.  Co.  c 
to  make  a  complaint  more  definite  and  Canley,  119  lud.  142. 
certain  by  stating  what  train  caused       *  Such  allegation  held  to  be  essential 
the  injury  complained  of,  whether  it  in  Indianapolis,  etc.,  R.  R.  Co.  r.  Ad- 
was  a  freight  or  passenger  train,  and  amson,  10  Week.  Law  Bui.  Siipp.  4; 
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spread  to  and  upon  plaintiffs  said  premises  and  property,  whereby 
plaintiffs  said  barn  and  hay  were  bnmed  and  destroyed,  to  his 
damage  dollars  [all  of  which  matters  aforesaid  were  with- 

out fault  or  negligence  on  plaintiffs  part]. 

Wherefore  [etc.j  demand  of  judgment], 

572.  Against  the  Same,  for  Killing  Animals.* 

I.  [Allege  defendwn^B  incorporation  and  occupation  as  in 
Form  653.] 

n.  That  on  or  about  the        day  of  9  IS    9  the  plain- 

tiff was  the  owner  and  possessed  of  certain  cattle,  to  wit  [desig- 
naiifig  ihem\  of  the  value  of  dollars. 

III.  That  on  or  about  said  day,  by  reason  of  defendant's 
neglect  to  repair  a  certain  fence  on  the  side  of  its  railroad  track 
at  ,  which  it  was  bound  to  repair,  and  by  reason  of  defend- 

ant's like  neglect  to  build  or  repair  a  certain  culvert  and  cattle 
guard  at  ,  which  it  was  bound  to  build  and  repair,  plain- 

tiffs said  cattle,  without  fault  on  plaintiffs  part,  strayed  on  defend- 
ant's said  track,  and  by  reason  of  defendant's  negligence  in  run- 
ning and  managing  its  locomotives  and  cars,^  were  then  and  there 
run  over  and  killed,  to  plaintiffs  damage  dollars. 

Wherefore  \etc.^  demand  of  judgment], 

and   LouisvUle,   etc.,   R.   R.    Co.   «.  and  careless  mauDer  that  the  same  ran 

Ehlert,  8  Week.  Cinn.  Law  Bui.  79.  against  and  over "  plaintiff's  cow,  and 

A  motion  to  make  this  averment  in  the  killed    her,    Jield,    that    the    petition 

complaint  more  specific  by  stating  the  was  good  as  agahist  a  motion  for  a 

acts  or  omissions  which  constituted  the  more  specific  statement.    Grinde  v.  M. 

defendant's  negligence  in  permitting  &  St.  P.  R.  Co.,  42  Iowa,  876. 

the  fire  to  escape,  was  held  properly  Where    the    allegations    were  that 

denied    in   Ohio,    etc.,  R.  R.  Co.   v.  ''the   defendant   by  its  locomotives 

Wrape,  (Ind.  1892)  80  N.  E.  Rep.  428.  negligently  killed  plaintiff's  animals," 

1  This  form,  substantially  as  given,  and  **  the  defendant  negligently  killed 

was  sustained   against  demurrer  in  plaintiff's  horse,"  Jield,  that  evidence 

Downs  9.  Central  Vermont  R.  Co..  14  of  any  negligent  act  whatever  is  ad- 

N.  Y.  Supp.  678;  88  N.  Y.  State  Rep.  missible.    Mack  tj.  St.  Louis,  etc..  R. 

228.  Co.,  77  Mo.  282;  Schneider  c.  Mo.  Pac. 

*  Where  the  petition  alleged   that  R.  Co.,  75  id.  295. 

**the   defendant,  by  its  agents  and  Where  the  complaint  charged  merely 

servants,  did  run    •    •    *    one  of  its  that  the  defendant  so  carelessly  ran 

engines  In  such  a  grossly  negligent  and  managed  its  can  and  locomotives 
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573.  The  Same,  under  New  York  Statute. 

[Undei-  N.  Y.  Kailroad  Law,  L.  1890,  chap.  565,  §  32,  as 
a  iiended  by  L.  1892,  chap.  676.] 

I.  [Allege  defendants  inco7'poration  and  occupation  as  in 
Form  553.] 

II.  That  defendant,  after  the  rifirht  of  way  for  its  roadway 
liad  been  acquired,  and  its  lines  of  road  thereon  had  been  opened 
for  use  through  aforesaid,  failed  to  erect  [or,  to  maintain 
—  or — to  erect  and  maintain]  fences  on  the  side  of  said  road, 
between  its  said  roadway  and  the  premises  occupied  by  plaintiff, 
adjoining  said  roadway  at  aforesaid  [or,  if  insufficiency  of 
the  fence  is  the  question^  or  lack  of  farm  crossings^  state  the 
facts  so  as  to  make  a  case  within  the  statute']  although  such 
[fences]  were  necessary  to  prevent  the  horses  \or,  the  cattle,  etc.] 
of  the  plaintiff  from  going  upon  the  track  of  the  defendant 
from  said  adjoining  land. 

III.  That  in  consequence  of  defendant's  said  neglect,  and  on 
or  about  the  day  of  ,18  [designate  the  animals], 
belonging  to  plaintiff,  and  of  the  value  of  dollars,  without 
plaintiff's  fault  or  negligence,  strayed  from  plaintiff's  said  prem- 
ises into  and  upon  the  said  right  of  way  and  track  of  the 
defendant. 

IV.  That  in  consequence  thereof  said  defendant,  by  its 
agents  and  servants  [if  desired  to  add  allegation  of  negligence 
in  running^  lohich^  however^  is  7wt  necessary  under  the  statute^ 
TYiay  say :  negligently  and  carelessly  managed  and  ran  a  locomo- 
tive and  cars  along  said  track  at  a  high  and  dangerous  rate  of 
speed,  w,  state  other  partieulars  showing  negligence^  and]  then 
and  there  ran  its  locomotive  and  cars  against  and  over  the  said 
animals  of  plaintiff,  and  killed  [or,  maimed  and  injured]  the 
same,  to  plaintiff's  damage  dollars. 

Whekefoke  [etc,y  demand  of  judgment], 

that  they  ran  against  the  plaintifTB  gation  that  the  cattle  strayed  through 

COW8,  hM^  that  the  referee  at  the  trial,  a  fence  which  defendant  was  bound  to 

on  plaintiff's  application,  had  power  maintain.    Becker  9.  N.  T.,  etc,  R 

to  allow  an  amendment  adding  an  alle-  Co.,  10  N.  T.  Supp.  418. 
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II.  Against  Street  Railway  Company. 

574.  Against  Gttreet  Railway  Oompany  by  Paaaenger  for 

Starting  of  Gar. 

I.  [Allege  incorporation  of  defendant  as  in  Forra  37,  etc,'\ 
and  was  at  the  times  hereinafter  mentioned  engaged  in  the  opera- 
tion of  a  street  railroad  along  street  in  the  city  of 

II.  That  on  or  about  the  day  of  ?  18  ,  plaintiff 
was  a  passenger  on  one  of  defendants'  cars  upon  said  street. 
That  near  the  intersection  of  street  and  said  street 
plaintiff  signalled  to  the  conductor  in  charge  of  said  car  to  stop 
the  same  for  the  purpose  of  allowing  plaintiff  to  alight  there- 
from ;  that  said  car  was  thereupon  stopped,  and  plaintiff  attempted 
to  alight,  but  that,  through  the  negligence  and  carelessness  of  the 
driver  or  conductor  of  said  car,  or  of  both  of  them,  said  car  was 
started  while  plaintiff  was  in  the  act  of  alighting  therefrom.* 

III.  That  in  consequence  of  the  aforesaid  negligence,  and  with- 
out fault  or  negligence  on  plaintiff's  part,  he  was  violently  thrown 
down  and  dragged  by  said  car  a  distance  of  over  [twenty]  feet. 

IV.  {^AUege  extent  of  injury  and  damage^  as  in  Forma 
656-662.] 

Wherefore  [eto,^  demand  of  jud^7nen{\, 

576.  The  Same;  by  Passenger  for  Ix^'nries  Caused  by  Collision.* 

I.  \AUege  incorporation  and  operation  of  railroad^  as  in 
Fonn  574.] 

1  Where  the  gist  of  the  action  is  neg-  against  either  or  both;  or,  if  both  are 

ligence  in  starting  the  car  while  plain-  sued  jointly,  and  at  the  trial  it  appear 

tifr  was  alighting,  an  allegation  that  that  but  one  company  is  chargeable 

plaiDtiif    requested   the   car    to    be  with  negligence,  a  recovery  may  be 

stopped  and  had  asked  and  obtained  had  against  that  company.     But  if  the 

permission  to  alight  was  held  surplus-  passenger  receives  compensation  from 

age  in  Chicago,  etc.,  Ry.  Co.  «.  Mills,  one    company,  and  in  consideration 

(III.    Sap.    Ct.   1882)   Chicago  Legal  thereof  discharges  it  from  liability,  he 

News,  Not.  25,  1882.  cannot  afterwards  maintain  an  action 

<  Where  the  collision  is  caused  by  the  against  the  other  for  the  same  injury. 

Joint  negligence  of  servants  of  both  Tompkins  9.  Clay  St.  Hill  R.    Co., 

companies,  a  recovery  may  be  had  (Cal.  1885)  19  Amer.  Law  Rev.  168. 
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II.  [Allege  plamtiff^a  presence  as  passenger  as  in  preceding 
forms] ;  that  defendant  so  negligently  and  carelessly  drove  and 
managed,  or  caused  to  be  driven  and  managed  by  its  servants,  one 
of  its  cars,  wliich  car  was  then  and  there  proceeding  through  said 

street  in  an  [easterly]  direction,  that  thereby  the  said 
car  was  driven  into,  against  and  upon  a  car  belonging  to  the 
[Second  Avenue  Eailroad  Company]  which  was  then  being  law- 
fully driven  upon  the  tracks  of  said  [Second  Avenue  Eailroad 
Company]. 

III.  [As  to  aUegcUions  of  nature  and  extent  of  the  plaintiffs 
injury,  and  damiages  resulting,  see  Forms  656-662.] 

Wherefore  [etc,,  demand  of  judgrnenf]. 

676.  The  Same,  by  PaMenger  Biding  on  Front  Platfonn,  f6r  Willftil 

Act  of  Servant.* 

I.  [AUege  i/ncorporation  and  business  as  in  Form  574.] 

II.  That  on  or.  about  the  day  of  ?  18     .  plaintiff 
was  a  passenger  on  one  of  defendant's  cars  and  was  riding  upon 
the  step  of  the  front  platform  thereof  by  defendant's  permission 
and  invitation,  which  said  car  was  then  proceeding  in  a 
direction,  and  was  at  or  near  the  junction  of  street  with  said 

street ;  that  while  so  riding  upon  said  car  as  a  passenger  as 
aforesaid,  and  without  fault  or  negligence  on  plaintifiPs  part,  and 
while  said  car  was  in  motion,  the  driver  thereof  willfully  and 
recklessly  jolted  or  pushed  the  plaintiff  off  from  said  car,  and 
caused  him  to  fall  or  strike  against  [state  na;ture  of  injury 
received,  as]  one  of  the  supporting  columns  of  an  elevated  railroad 
upon  said  street ;  that  thereby  plaintiff's  body  was  caused  to 

rebound  towards  said  car,  a  wheel  of  which  then  passed  over,  and 
cut,  bruised  and  lacerated  his  left  arm  and  his  head,  and  at  the 
same  time  plaintiff  sustained  a  severe  scalp  wound,  whereby  [etc,, 
aUege  injury  according  to  the  fact ;  see  Forms  656-662]. 

Wherkforb  [etc,,  demand  of  judgment]. 

*  As  to  liability  of  common  carrier  etc.,  R.  Co.,  90  N.  Y.  688;  al»,  Mul- 

for  malicious  injury  inflicted  by  serv-  ligan  «.  N.  T.  &  Rockaway  Beach  R. 

ant,  and  an  interesting  discussion  of  Co.,  127  id.  506;  Palmer! «.  Manhattan 

the  law  on  this  subject,  see  opinion  of  Ry.  Co.,  188  id.  961. 
Tract,  J.,  in  Stewart  v,  Brooklyn, 
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577.  The  Same ;  Another  Allegation  of  Willful  Act  of  Servant. 

That  on  or  about  the  day  of  ,  plaintiff  got  upon 

one  of  the  defendant's  cars  so  employed  in  carrying  passengers 
along  its  route  on  avenue,  between  and 

streets,  in  said  city,  as  a  passenger  to  be  carried  along  its  said  route, 
and  was  tlien  and  there  ready  and  willing  and  offered  to  the 
defendant's  conductor  in  charge  thereof,  to  pay  his  fare  as  such 
passenger  upon  said  car,  but  the  said  conductor,  without  demand- 
ing plaintiff's  said  fare,  and  without  any  fault  or  negligence  on 
the  part  of  the  plaintiff,  and  while  the  said  car  was  in  motion, 
wrongfully  and  violently  threw  the  plaintiff  from  the  said  car 
upon  the  ground,  so  that  without  any  fault  or  negligence  on  his 
part  plaintiff  fell  in  front  of  the  Jiorses  of  another  car  belonging 
to  the  defendant,  which  was  going  in  the  other  direction,  and  was 
thrown  down  by  said  horses,  etc.  [stating  injury]} 

578.  The  Same ;  for  Running  over  Pedestrian. 

[Complaint  sustained  in  Agnew  v.  Brooklyn  City  Ry.  Co.,  20 
Abb.  K  C.  (N.  Y.)  235 ;  13  Civ.  Pro.  R  25  ;  5  N.  Y.  Supp.  756 ; 
Chicago,  etc.,  E.  Co.  v.  Jennings,  157  111.  274 ;  41 N.  E.  Rep.  629.] 

I.  [^Allegation  of  defendant's  incorporation  a/ad  occupation  as 
in  Form  574.] 

II.  That  on  or  about  the  day  of  ,  18  ,  plaintiff 
was  lawfully  upon  street  which  is  a  public  highway  in  the 
city  of  ,  and  was  in  the  act  of  crossing  said  street ;  that 
at  the  same  time  a  car  drawn  by  one  horse,  the  property  of 
defendant,  in  charge  of  its  servant  who  was  driving  same,  was 
passing  over  and  along  the  said  street. 

III.  That  said  defendant  and  the  servant  were  negligent  and 
careless  in  the  management  and  operation  of  said  car  and  the  con- 
trol of  said  horse,  and  in  consequence  thereof,  and  without  fault 
on  the  part  of  plaintiff,  she  was  knocked  violently  to  the  ground 
by  said  horse. 

IV.  [Allege  injury  as  in  Forms  656-662.] 
Whekefoee  [etc.^  demand  ofjudgmenf], 

>  From  complaint  in  Schultz  «.  Third  Ave.  R.  R.  Co.,  89  N.  Y.  242. 

75 
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679.  The  Same ;  Allegation  of  DefeotiTe  Brake.' 

That  it  was  and  is  the  duty  of  the  defendant  to  provide  proper 
brakes  and  other  appliances  to  its  cars,  to  enable  the  drivers 
thereof  to  control  the  speed  of  the  sanie^  and  stop  the  same  sud- 
denly in  case  of  accident  or  other  necessity,  so  that  the  public 
might  safely  pass  and  repass  said  street,  or  travel  over  the  same. 
That,  at  the  times  hereinafter  mentioned,  the  defendant,  neglect- 
ing its  duty  in  this  behalf,  carelessly  and  negligently  placed  aud 
used  upon  the  said  road  for  the  conveyance  of  passengers  thereon, 
a  car,  the  brakes  of  which  were  broken,  worn  out  or  out  of  order, 
or  insufficient  to  stop  said  car  suddenly,  so  that  the  driver  of  said 
car  could  not  control  the  same,  or  stop  it  suddenly  in  case  of  acci- 
dent; that  the  defendant  had  been  previously  notified  of  the 
defect  in  said  brake  and  stopping  apparatus,  and  that  such  car 
was  unsafe  to  the  public  by  reason  of  such  defect,  but  negligently 
persisted  in  running  said  car  over  their  route  through  ave- 

nue, to  the  great  danger  of  the  public.     That  on  or  al)out  the 
day  of  ,  the  plaintiff,  who  is  an  infant  of        years 

of  age,  accidentally  being  upon  the  track  of  said  railroad  on 
avenue,  between  and  streets,  in  the  city 

of  ,  through  the  carelessness  and  negligence  of  the  defend- 

ant, the  car  of  the  defendant,  so  unsafe  to  the  public,  driven  by 
the  servant  of  the  defendant,  approached  the  plaintiff,  and  before 
he  could  escape  therefrom  the  plaintiff  was  run  over  by  said  car, 
the  driver  thereof  being  unable  to  stop  the  same  by  reason  of 
such  worn-out,  imperfect  and  disordered  condition  of  the  brake 
of  said  car,  or  the  apparatus  for  stopping  the  same;  that  the 
plaintiff  was  thereby  greatly  injured,  etc? 

*  Other  allegations  covering  defects  panics,  that  it  is  deemed  unnecessary 

in  car  or  track,  incompetency  of  fel-  to  repeat  them, 
low -servant,  etc.,  can  be  so  readily       ^fYom  Schultz  9.  Third  Ave.  R  R 

adapted  from  forms  given,  mipra,  in  Co.,  89  N.  T.  242. 
actions   against  steam  railroad  com- 
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III.  Vessels. 

680.  Against  Owner  of  Vesael  for  CkillUiion  with  PlaintifPs  Vesael 

while  Lying  at  Wharfl* 

I.  That  at  the  times  hereinafter  named  plaintiff  was  the  owner 
of  the  [describe  character  of  craft,  and  give  name,  as,  the  lighter 
"  St.  Louis "],  and  the  defendant  was  in  possession  of  [or,  the 
owner  and  in  possession  of]  the  [similarly  describe  and  ncMne 
defenda^fs  cra/f], 

II.  That  on  or  about  the  day  of         >  18    ,  between  the 
hours  of         and          in  the  noon,  plaintiff's  said  vessel  was 
lying  properly  moored  to  the        side  of  the  pier  known  as 
Pier,  at            [or  otherwise  describe  the  location  of  plaintiff^ s 
vessel]. 

III.  That  defendant's  said  vessel,  which  was  then  on  her  way 
up  the  river,  in  charge  of  a  pilot  [and  being  in  tow  of  a 
tug],  in  attempting  to  make  fast  to  the  pier  known  as  , 
adjacent  to  and  next  below  the  said  Pier,  the  tide  being  at 
[low  slack],  was  so  carelessly  and  negligently  managed  by  those 
in  charge  of  her  that  [describe  casualty,  as  thus]  her  stern  swung 
around  and  struck  violently  against  plaintiff's  said  vessel,  crush- 
ing in  her  stern  and  side,  and  wrenching  and  twisting  her,  wholly 
disabling  her  and  damaging  her  to  the  amount  of  dollars, 
without  any  fault  or  negligence  on  plaintiff's  part,  or  of  those  in 
charge  of  his  said  vessel. 

Whsbefobe  [etc,,  derrumd  of  judgment], 

681.  The  Same ;  Oollieion  under  Way. 

I.  [Ovmership,  as  in  Form  580.] 

II.  That  on  or  about  the  day  of         ,  18    ,  as  plaintiff's 
said  vessel  was  navigating  the  ,  proceeding  in  a 
direction,  defendant's  vessel  approached,  proceeding  in  a 
direction,  and  that  defendant  and  his  servants  so  negligently  and 
carelessly  managed  and  navigated  his  said  vessel  [here  state  par- 
ticulars  of  had  navigation],^  that,  without  any  fault  or  negli- 

'  For  the  remedy  in  Admiralty,  see  *  The  facts  constitutin/ar  the  fault  in 
The  Atlas,  08  U.  S.  802;  The  Hudson,  navigation  should  be  stated.  If  sev- 
15  Fed.  Rep.  162.  eral  are  alleged  it  is  enough  to  prove 
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gence  on  the  part  of  plaintiif^  his  agents  or  servants,  defendant's 
vessel  was  with  great  violence  run  against  and  upon  plaintifPs 
vessel  [statinff  injury,  eto,j  as  in  preceding yorm], 

Wherefoke  [etc,,  demand  of  jvdgmenf\, 

582.  The  Same ;  for  Personal  Injury  through  Destruction  of  VesaeL, 
Caused  by  Negligently  Zjoading  with  Inflammable  Cargo. 

{See  Farm  663,  post'] 

688.  The  Same;  Allegation  of  Negligence  in  Towing  Plaintiffs  VeaseL. 

[Complaint  sustained  in  Koss  v.  Charleston,  etc.,  Co.,  42  So. 
Car.  437.] 

I.  [Ownership  as  in  Form  580.] 

II.  That  on  or  about  the  day  of  j  18  ,  while 
plaintiffs  boat  was  on  her  way  to  ,  loaded  with  vegetables 
for  shipment,  the  defendant  caused  its  said  steamboat  to 
approach  plaintiffs  said  boat,  and  then  and  there  offered  to  take 
plaintiffs  said  boat  to               ,  having  at  the  same  time  the  sloop 

in  tow. 

III.  That  plaintiff  accepted  the  offer  made,  and  in  obedience  to 
the  directions  of  the  defendant  attempted  to  place  his  said  boat  to 
the  stern  of  the  said  sloop  for  the  purpose  of  being  towed 
as  aforesaid,  but  in  consequence  of  the  careless,  negligent, 
improper  and  unskillful  management  of  the  defendant  and  its 
agents  in  running  the  said  steamboat  ,  plaintiff  was  pre- 
vented from  carrying  out  the  directions  given,  and  his  said  boat 
was  sunk,  and,  with  the  vegetables  aforesaid,  entirely  lost. 

IV.  That  said  loss  to  plaintiff  was  caused  by  the  careless,  n^- 
ligent,  improper,  unskillful,  wrongful  and  unlawful  conduct  of 
defendant  and  its  agents  and  servants  navigating  its  said  steam- 
boat ,  for  the  reason  that,  contrary  to  proper  care,  skill  and 
caution,  the  said  defendant,  its  agents  and  servants,  caused  the  said 
steamboat  to  start  off  without  having  allowed  plaintiff  sufficient 

one.    The  Hochung,  Priv.  Co.,  47  L.  ticulars  of  the  negligent  navigation. 

T.  R.  (N.  S.)  485.  Parker  «.  Prov.  8.  8  Co.  17  R,  I.  876; 

The  above  form  is  good  against  de-  22  Atl.  Rep.  284. 
murrer  without  further  stating  par- 
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time  for  carrying  out  the  directions  given  by  the  said  defendant, 
its  agents  and  servants,  and  without  having  seen,  as  the  said 
defendant,  its  agents  and  servants,  should  have  seen,  that  the  said 
boat  of  plaintiff  was  properly  in  position  and  prepared  for  the  said 
steamboat  to  start  off.  That  the  said  defendant,  its  agents  and 
servants,  by  reason  of  their  neglect,  inattention  and  improper  con- 
duct in  prematurely  and  unexpectedly  starting  the  said  steamboat 
caused  the  said  sloop  ,  attached  as  aforesaid,  to  run  into 
and  strike  with  great  force  and  violence  the  said  boat  of  the 
plaintiff,  thereby  damaging  and  sinking  her,  loaded  with  vegetables 
as  aforesaid,  the  property  of  the  plaintiff,  to  his  loss  and  damage 
dollars 

Whebefobb  [eto.j  dema/nd  of  judgnhent\. 

IV.  Against  Municipal  Corporation. 

684.    Against   Municipal   Corporation;   Preliminary   Allegation   of 
Orgaziization,^  Duty  Imposed  by  Charter*  and  Presentation  of  Claim. 

I.  That  the  defendant  is,  and  at  all  the  times  hereinafter  men- 
tioned was,  a  municipal  corporation  existing  under  the  laws  of  this 


>  See  other  forms  of  allegation  of  L.  T.  K.  (N.  S.)  517.  And  after  show- 
defendant's  capacity  as  a  municipal  ing  the  power,  no  further  allegation  to 
corporation,  Nos.  45-47.  show  duty  is  needed.    Logansport  v. 

*  There    need  be    no  allegation  of  Wright,  25  Ind.  512. 

specific  duty,  as  the  c^urt  will  take  In  jurisdictions  where  power  does 

judicial  notice  of  the  provisions  of  a  not  -raise  an    implied   duty,   further 

public  act,  as  such  charters  are  gener-  facts  must  be  alleged.    Hill «.  Boston, 

ally  held  to  be.      1  Greenlf.  Ev.  (15th  122  Mass.  844;  Carrr.  Northern  Libcr- 

ed.)§4,  note  b;  Haire  t.  Kansas  City,  ties,  85  Penn.  St.  324;  Smith  u.  Tripp, 

76  Mo.  488;  Steir  «.  City,  41  Iowa,  a58.  (R.  I.   1880)  28  Alb.  L.  J.  486.     To 

It  is,  therefore,  sufficient  to  allege  its  merely  allege  that  "it  was  the  duty," 

organization,  and  facts  from  which  etc..  is  only  a  conclusion  of  law  unless 

the  court  can  see  that  a  duty  imposed  (where  the  duty  be  contractual)  the 

by  the  charter  has  been  neglected.  facts  raising  the  duty  be  also  alleged. 

Where  the  statute  only  confers  a  City  of  Buffalo  «.  Holloway,  7  N.  Y. 

power  without  expressly  imposing  a  408. 

daty,  the  rule  in  some  jurisdictions  is  If  the  duty  is  dependent  on  the  pos- 

that  the  common  law  imposes  the  duty  session  of  means,  the  question  whether 

to  exercise  the  power.     Miller  v.  City  the  burden  of  allegation  thereof  is  on 

of  Brooklyn,  82  N.  T.  489,  495;  Flem-  plaintiff  or  defendant,  depends  on  the 

ing  I'.  Mayor,  etc.,  of  Manchester,  44  terms  of  the  statute.     If  the  duty  is 
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State  \if  wader  a  private  act,  or,  if  a  voluntary  organization 
wnder  a  general  act,  add :  and  in  particalar  under  an  act  entitled 
"An  act "  {stating  title)  passed  18     .]  * 

II.  \^If  against  a  city  in  New  York  of  50,000  or  more  inhaJh 
ita/nts^  a/nd  for  personal  injury,  add:]  That  notice  of  the  inten- 
tion to  commence  such  an  action  as  the  present,  and  of  the  time 
and  place  at  which  the  aforesaid  injuries  were  received,  was  duly 
filed  by  this  plaintiff  [by  C.  D.,  his  father  and  natural  guardian] 
with  the  counsel  to  the  corporation^  [or,  other  proper  law  officer] 
of  said  defendant,  within  six  months  after  the  cause  of  action 
herein  accrued,  and  before  the  commencement  of  this  action,  and 
that  this  action  was  commenced  within  one  year  after  said  cause 
of  action  accrued. 

[If  against  a  town  in  New  York  for  damages  to  person  or 
property  from  defect  in  highway  or  bridge,^  add:]  That  a  veri- 
fied statement  of  the  cause  of  action,  as  hereinbefore  set  forth, 
was  presented  to  the  supervisor  of  said  defendant  within  six 

imposed,  provided,  or  on  condition  of  In  a  jurisdiction  where  there  is  no 
having  funds,  the  possession  must  be  such  Code  provision,  add :  That  sec- 
alleged  by  plaiutiflP.  Shartle  v.  Minne-  tion  thereof  provides  as  foUows — 
apolis,  17  Minn.  308;  Smifh  v.  Wright,  quoting  that  part  of  the  statute  inipoa- 
27  Barb.  (N.  Y.)  621 ;  Eveleigh  v.  Town  Ing  the  duty  neglected, 
of  Hounsfleld,  34  Hun  (N.  Y.),  140,  « N.  Y.  Laws  1886,  chap.  572,  p. 
statute  making  it  duty  if  they  have  801,  and  see  note  in  24  Abb.  N.  O.  (N. 
funds ;  and  see  N.  Y.  Highway  Law,  Y.)  293;  Dorsey  v.  City  of  Racine, 
2  L.  1890,  c.  568.  g§  10»  130,  134.  (Wise.  1884)  18  N.  W.  Rep.  928. 

If  the  duty  is  imposed  unqualifiedly,  '  The  filing  of  a  summons  and  com- 
then  even  though  provision  is  made  plaint  with  the  corporation  counsel 
for  raising  means,  the  want  of  means  within  six  months  held  to  be  a  suffi- 
is  in  the  nature  of  a  justification  or  ex-  cient  compliance  with  this  condition, 
cuse  and  must  be  pleaded  by  defend-  Meyer  ©.  Mayor,  etc.,  of  N.  Y.,  14 
ant.  Oakley  v.  Town  of  Mamaroneck,  Daly  (N.  Y.),  395;  12  N.  Y.  State  Rep. 
39  Hun  (N.  Y.),  448,  statute  making  674;  Duff  u.  Mayor,  etc.,  of  N.  Y'..40 
it  duty  to  maintain  bridge  between  id.  280;  15  N.  Y.  Supp.  868.  But 
two  towns.  mailing  is    not   a  compliance    with 

*  Under  the  usual  Code  provision,    the  direction  to  file.  Burf ord  c.  Mayor, 
that  in  pleading  a  private  statute  or  etc.,  of  N.  Y.,  26  N.  Y.  App.  Div. 
right  derived  therefrom,  it  is  sufficient  224;  49  N.  Y.  Supp.  969. 
to  designate  it  by  chapter,  year  of       *  N.  Y.  Laws  1890,  chap.  568.  §  18; 
passage  and  title,    without  contents  Olmstead  t.  Pound  Ridge,  71  Hun  (N. 
(N.  Y.  Code   Civ.  Pro.    §  530),   the  Y.),  25. 
fibove  is  sufficient.    Eubank  v.  City  of 
Edina,  88  Mo.  650. 
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months  after  the  cause  of  action  herein  accrued,  and  that  this 
action  was  commenced  more  than  fifteen  days  after  the  service  of 
such  statement. 

\^If  the  charter  or  other  local  act  requires  ottier  presentation, 
allege  it^  as  thus :]  That  on  or  about  the  day  of  , 

18  ,  this  plaintiff  [by  C.  D.,  his  father  or  natural  guardian]  pre- 
sented the  claim  on  which  this  action  is  founded  to  the  comptrol- 
ler of  said  city  in  writing  for  adjustment,  and  that  thereafter  he 
refused  [or,  neglected]  for  more  than  thirty  days  before  the  com- 
mencement of  this  action  to  make  an  adjustment  or  payment 
thereof.  [^  neglect j  not  refusal,  is  relied  on,  add:  although 
the  same  was  duly  demanded.]' 

\^Addy  also,  in  am,  action  agai/nst  a  tovm  in  New  York:'] 
That  the  commissioner  of  highways  of  the  defendant  had  funds 
sufficient  to  have  caused  the  defect  hereinafter  set  fortli  to  have 
been  repaired  prior  to  the  occurrence  of  plaintiff's  injury  as  here- 
inafter set  forth.  [Or,  that  the  commissioner  of  highways  of 
the  defendant  had  notice  of  the  defect  hereinafter  set  forth,  but 
had  negligently  and  in  violation  of  his  duty  as  such  commis- 
sioner neglected  to  take  the  necessary  and  proper  steps,  as  by  stat- 
ute provided,  to  procure  funds  wherewith  to  repair  such  defect.^* 

III.  [Allege  ca/use  of  action  as  in  other  forms^ 

>  If  the  charter  prohibits  action  un-  thirty  days  after  the  written  presenta- 

less  after  presentation  the  allegation  tion  of  the  demand  to  the  comptroller 

is  essential.    Reining  «.  City  of  Buf-  has  the  effect  of  enlarging  the  Statute 

falo,  102  N.  Y.  SOS,  and  cases  cited.  of   Limitation  by  such  thirty  days. 

The  allegation  in  the  text  conforms  Brehm  9.  Mayor,  etc.,  of  N.  Y.,  89 

to  the  N.  Y.  charter  of  1897,  §  261.  Hun  (N.  Y.),  583. 

It  is  required  in  addition  to  the  other  *  By  the  N.  Y.  Highway  Law,  chap, 

allegation.     Babcock  t.  Mayor,  etc.,  19,  Gen.  L.  g  16,  the  towns,  instead  of 

of  N.  Y.,  56  Hun  (N.  Y.),  196,  aff*g24  the    commissioners    of   highways  as 

Abb.  N.  C.  276.    The  allegation  is  not  previously  to  1881  (L.  1881,  chap.  700), 

needed  in  a  Federal  court  if  the  cause  are  made  liable  for  neglect  to  repair 

of  action  shown  could  not  be  prose-  bridges,  etc. ;  the  complaint  in  an  ac- 

cuted  in  a  State  court,  nor  does  it  tion  for  damages,  arising  from  neglect 

apply  to  a  suit  in  equity.    Gamewell  to  repair,  as  under  the  previous  law 

Fire  Alarm  Tel.  Co.  f.  Mayor,  etc.,  of  in  actions  against  the  commissioners, 

N.  Y.,  31  Fed.  Rep.  812;  contra^  May  must  allege  that  the  commissioners 

f.  County  of  Buchanan,  29  id.  478.  had  funds  or  the  means  of  obtaining 

*  A    statute   prohibiting  an  action  funds  for  the  purpose  of  repairing, 

against  a  municipal  corporation  within  The  statute  simply  tnCnsfers  the  lia- 
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085.  Against  Municipfld  Oorporation;  Ix^uries  Oauaed  by 

Sidewalk. 

[Adapted  from  Urquhart  v.  City  of  Ogdensburg,  23  Hun  (N. 
Y.),  75 ;  and  Sawyer  v.  City  of  Amsterdam,  20  Abb.  N.  C.  (N. 

Y.)  227.] 

I.  [Alleffe  defendants  corporate  capacity  and  presentation  of 
clainiy  as  in  Fortn  584.] 

II.  That  the  street  known  as  street,  near  the  junction 
of  said  street  and  avenue,  at  the  times  hereinafter  men- 
tioned was  a  much  traveled  thoroughfare  in  the  center  of  said 
city,  and  the  sidewalks  thereof  were  in  constant  use  by  citizens 
of  said  defendant  and  others.* 

III.  That  at  and  before  the  day  of  ,  18  ,  the 
defendant,  disregarding  its  duty,  negligently  and  carelessly 
permitted  the  sidewalk  upon  said  street,  near  the  junction 
aforesaid,  to  be  improperly  and  dangerously  constructed  and  to 
be  and  remain  in  an  unsafe  and  dangerous  condition,  in  that 
\stating  defect^  as^  there  existed  therein  an  abrupt  break  or 
descent  of  about  inches,  at  the  foot  of  a  steep  decline  or 
grade ;']  of  all  of  which  defendant  had  notice.' 

IV.  That  on  or  about  said  day  of  >  18  ,  plaintiff, 
without   fault   or  negligence  on   his  part,  but  solely  owing  to 

bility.    Eveleigh  «.  Town  of  Houns-  the  place,  and  that  there  was  ice  upon 

field,  84  Hun  (N.  Y.)>  140;  Clapper  x.  it  at  the   time,    on    which   plaintiff 

Town  of  Waterford,  181  N.  Y.  882  ;  slipped,  although  the  existence  of  ice 

Lament  t.  Haight,  44  How.  Pr.  (N.  was  not  alleged.    Sawyer  t.  City  of 

y.)  1.  Amsterdam.  20  Abb.  N.   C.  (N.  Y.) 

^  The  character  of  the  street  as  a  227. 
much-traveled  thoroughfare  ought  to       '  It  is  necessary  to  allege  that  the 

be  alleged,  as  it  bears  with  importance  defendant  had  notice  or  knowledge  of 

upon  the  proper  degree  of  care  with  a  defect,  or  to  allege  facts  from  which 

which  the  city  is  chargeable.     Chase  notice  or  knowledge  can  be  inferred, 

r.  CityofCleveland,  9  Northeast.  Rep.  Cuthbert  f.  Appleton,  22  Wise  642; 

225;  6  West.  Rep.  817.  Chase  tj.   Cleveland,  (Ohio.    188(5)  » 

•  Under  an  allegation  of  injury  from  Northeast.    Rep.     225;    McGinity    t. 

stepping  off  an  abrupt  break  or  de-  Mayor,  5  Duer  (N.  Y.),  674;  Hume  c. 

scent  in  the  sidewalk  negligently  suf  •  Mayor,  47  N.  Y.  639;  Barnes  f.  Town 

fered  to  exist,  the  defect  and  negli-  of  Newton,  46  Iowa,   567;  Turner  t. 

geuce  alleged  l^eing  shown,  it  is  com-  Indianapolis,  96  Ind.  51. 
petent  to  show  also  the  condition  of 
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defendant's  negligence  as  aforesaid,  was  precipitated  into  and  down 
said  break  in  said  sidewalk. 

V.  [Far  aUegatian  of  i/njury^  see  Forms  656-662.] 

Wherbfobe  \etc.^  demamd  of  judgment]. 

586.  The  Smom;  Other  Allegfttione  of  Ii^iiriee  Oaiued  by  DefectiTe 

Sidewalks. 

Accum^vlation  of  Snow  and  Ice} 

I  and  11.  \As  in  preceding  form,.] 

III.  That  on  or  about  the  day  of  >  18  ,  and  for 
more  than  days  next  preceding,  defendant  carelessly  and 
negligently  suffered  ice  aud  frozen  snow  to  accumulate  on  the 
sidewalk  on  the  west  side  of  said               street,  between 

and  streets,  in  front  of  land  then  occupied  by  one  M.  N., 

so  as  to  become  dangerous  for  persons  passing  along  the  same, 
said  ice  and  snow  having  been  beaten  smooth  and  slippery,  so  that 
children  had  made  a  slide  there,  which  Jiad  been  there  for  more 
than  days  previous.     Of  all  which  defendant  had  or  might 

have  informed  itself  in  time  enough  to  have  made  said  sidewalk 
safe  before  the  occurrence  of  the  accident  hereinafter  mentioned. 

IV.  That  on  or  about  said  day  of  ,  as  plaintiff 
was  passing  along  said  sidewalk  in  the  usual  way,  using  all  due 
care,  and  ignorant  of  its  slippery  and  dangerous  condition,  she 
fell  and  was  injured,  etc,^  which  accident  and  damages  were 
caused  wholly  by  defendant's  negligence  as  aforesaid. 

Obstruction  Placed  by  Third  Person  amd  Negligently  Suffered 

to  Revnain} 

I  and  11.  [As  in  preceding  form] 

III.  That  tlie  T.  H.  &  I.  Railroad  was  also  a  corporation,  duly 
oi^nized  under  the  statute  of  this  State,  and  was,  on  the 
day  of  9  18     ,  and  before  and  after  that  time,  operating 

>  Adapted  from  complaint  in  Chase  days  previous/'  does  not  necessarily 

o.  CMty  of  Cleveland,  9  Northeast.  Rep.  charge  a  lapse  of  more  than  two  days. 

886;  0  West.   Rep.  817  (Ohio,   1886).  lb. 

All  allegation  that  the  accumulation  ^  From  Town  of  Rosedate  o.  Fergu- 

bad  existed  *'  a  number  of  days,"  and  son,  80  Northeast.  Rep.  156  (Ind.  App. 

that  a  slide  bad  been  there  "  some  1892),  where  the  complaint  was  sua- 

76 
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its  said  road,  the  track  thereof  extending  through  the  town  of 
[defendant],  and  at  which  point  said  railroad  company 
maintained  a  depot  and  platform,  where  it  loaded  and  unloaded 
freight. 

IV.  That  said  railroad  company  did,  on  the  day  of  , 
18  ,  witli  full  knowledge  of  the  defendant  town,  unlawfully, 
carelessly  and  negligently  obstruct  a  public  sidewalk  on 

street,  at  a  point  adjoining  certain  real  estate  controlled  and  occu- 
pied by  said  railroad  company  in  said  defendant  town,  by  causing 
to  be  placed  thereon  a  large  number  of  rolls  of  barbed  wire, 
obstructing  and  rendering  passage  over  the  sidewalk  dangerous 
to  travelers  passing  thereon ;  that  the  defendant  had  notice  of  the 
dangerous  obstruction  of  said  sidewalk,  which  remained  thereon, 
and  was  left  there  by  said  railroad  company,  with  the  knowledge 
of  the  defendant,  for  a  period  of  three  or  four  days,  and  the 
defendant,  for  said  j^eriod  of  time,  carelessly  and  negligently  suf- 
fered and  permitted  said  obstruction  to  remain  thereon  without 
attempting  to  remove  it. 

V.  That,  without  fault  or  negligence  by  the  plaintiflf,  and  while 
using  due  care,  the  plaintiff,  on  the  day  of  >  18  ,  in 
passing  over  and  along  said  sidewalk  in  the  dusk  of  the  evening, 
it  being  dark,  ran  against  and  over  said  barbed  wire,  and  was 
violently  thrown  by  said  wire  to  the  ground. 

Particula/r  Character  of  Alleged  Lack  of  Repair  of  Sidewalk. 

«*  *  *  jjj  ^jj{g^  ^jij^l;  gome  of  the  planks  thereof  were 
broken,  so  that  deep  and  large  holes  were  in  said  walk." ' 

«*  *  *  ^2X  the  boards  or  planks  thereof  were  old  and 
decayed,  and  were  not  nailed  or  in  any  manner  fastened  to  the 
timbers  across  which  they  were  laid."  * 

tained  against  demurrer  by  the  de-  ^  Bloomington  v.  Goodrich,   88  Dl. 

fendant    town.      Plaintiff   had   also  558.    HM,  that  this  allegation  is  not 

joined  the  railroad  company  as  a  co-  supported  by  proof  that  two  planks 

defendant  ;  that  this  would  be  im-  were  removed. 

proper  joinder    in  some  States,    see  ■  Luck  «.  City  of  Ripon,  3  Wise 

Trowbridge  c.  Forepaugh,  14  Minn.  685;  8  N.  W.  Rep.  816.    He2(i,  that  evi- 

138;  Kelly  v.  Newman,  62  How.  Pr.  dence  of  defects  in  original  eonsiruC' 

(N.  Y.)  156.  tion  was  admissible  thereunder. 


«» 
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was  not  firm,  and  was  sprung  from  the  groand."  ^ 


Si*  ♦  «  a  dangerous  hole  or  depression  existed  in  the  side- 
walky  «  «  «  into  which  hole  or  depression  water  and  snow 
were  allowed  to  accumulate  and  form  into  ice,  rendering  travel 
thereon  unsafe  and  dangerous."  ^ 

687.  The  Same ;  Ix^'iuies  Oaiued  by  Bad  Oondition  of  OroMwalk. 

[From  complaint  in  Dickinson  v.  Mayor,  etc.,  of  N.  Y.,  92  N. 
Y.  584 ;  a%  28  Hun,  254.] 

I  and  II.  [As  in  Form  684.] 

III.  That  Eighth  avenue,  in  the  city  of  New  York,  is  a  public 
and  much  traveled  thoroughfare,  and  that  it  was  and  is  the  duty 
of  the  defendant  to  keep  and  maintain  the  streets  and  avenues  of 
said  city,  including  the  said  Eighth  avenue,  in  good  order  and 
repair,  and  not  to  suffer  ice  or  snow  to  be  or  remain  in  such  a 
rough  and  uneven  condition  on  the  crosswalks  thereof  as  to  be 
unsafe  and  dangerous  to  foot  passengers. 

IV.  That  the  defendant  improperly,  carelessly,  negligently  and 
unlawfully  suffered  ice  or  snow  to  be  and  remain  for  a  period  of 
more  than  days,  upon  the  crosswalk,  on  the  east  side  of 
Eighth  avenue,  at  the  intersection  of  Eighteenth  street,  in  the 
city  of  New  York,  in  such  a  rough  and  uneven  condition  that  a 
person  could  not  walk  over  it  without  danger  of  falling  down,  of 
all  of  which  the  defendant  had  notice. 

V.  That  by  reason  of  the  aforesaid  negligence  of  defendant, 
,  the  plaintiff,  on  or  about  the  day  of  ,  18  ,  while 
.  lawfully  passing  over  and  upon  said  crosswalk,  and  without  any 

fault  on  her  part,  was  suddenly  precipitated,  cast  and  thrown 
upon  the  ground. 

VI.  \AUege  injury  as  in  Forma  656-662.] 
Whebbfobb  \etc.^  demand  of  jvdgvient], 

>  Thomas  «.  Brooklyn,  (Iowa,  1881)      *  Woolsey  9.  Trustees  of  Ellenville, 
10  Norihw.  Rep.  849.  69  Hun  (N.  Y.),  489. 
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588.  The  Same ;  Other  Allegations  of  Defect  in  CiOMwalk. 

Defective  Construction} 

That  the  crosswalk  in  question  was  at  one  of  the  principal  and 

most  frequently  traveled  intersections  of  the  city;  that  it  was 

constructed  of  stone  and  brick  and  that  some  of  the  stones  were 

left  projecting  to  the  height  of  two  inches  above  the  general 

level. 

Bad  Repair} 

That  it  [defendant]  neglected  to  keep  and  maintain  said  cross- 
walk in  good  repair,  and  negligently  suffei*ed  it  and  the  planks  of 
which  it  was  composed,  to  become  rotten  and  dangerous  to  per- 
sons passing  along  it,  by  reason  of  which  while  plaintiff  was 
traveling  over  it,  on  the         day  of  ,  18      ,  a  portion 

thereof  gave  way  and  plaintiff  was  thereby  thrown  to  the  ground, 
etc. 

580.  The  Same ;  Negligent  Ominion  to  Properly  Guard  Street  Bxc»- 

vation  during  Darkness. 

[From  Sherman  v.  Village  of  Oneonta,  21  N.  Y.  Supp.  137 ; 
49  State  Rep.  267.] 

I  and  II.  [^Allege  defendam^B  corporate  capacity  and  presenta- 
tion of  daim^  as  in  Form  584.] 

III.  That  on  or  about  the  day  of         ,  18     ,  a  deep  and 

dangerous  excavation  was  dug  in  said  street,  by  and  under  the 
direction  of  defendant,^  and  negligently  suffered  by  defendant, 
during  the  night  on  or  about  said  date,  to  remain  open,  exposed, 
and  without  proper  or  any  protection  by  means  of  light,  or  sig- 
nal or  otherwise,  to  apprise  passers-by  of  its  existence. 

^  From  Aurora  t.  Cox,  (Nebraska,  '  Under  such  an  allegation  plaintiff 
1895)  62  North w.  Rep.  66,  where  the  is  entitled  to  show:  (a)  Either  a  danger- 
complaint  was  sustained  against  de-  ous  obstruction  created  by  the  city, 
murrer,  as  showing  facts  sufficient  to  and  left  unguarded;  or  (b)  an  obslruc- 
raise  a  reasonable,  though  not  a  neces-  tion  created  by  some  third  person,  and 
sary  inference  of  negligence,  in  not  left  unguarded  by  the  city  after  DOtice 
providing  a  reasonably  safe  walk.  of  its  existence.    Pettingill  «.  City  of 

*  From  Sheridan  v.  City  of  Salem,  Yonkers,  116  N.  T.  558. 

(Oreg.  1886)  12  Pac.  Rep.  925.  It  is  not  necessary  that  the  city  be 
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IV.  That  plaintiff  on  the  night  aforesaid  was,  without  fault  or 
negligence  on  his  part,  and  by  reason  of  defendant's  said  negli- 
gence, precipitated  into  said  excavation. 

V.  l^AUege  injury^  as  in  Forma  656-662.] 
Wherefore  \eic,^  demand  of  judgmenf]. 

500.  The  Same ;  Allegation  of  Obstruction  in  Driveway. 

[From  Dougherty  v.  Village  of  Horseheads,  73  Hun  (N.  Y.), 
443.] 

1  and  II.  [^Aa  in  Form  584.] 

III.  That  on  or  about  the  day  of        j  18     ,  plaintiff  was 

driving  in  a  cutter  along  street  in  said  village ;  that  while  so 

passing  upon  said  street  said  cutter  struck  and  was  driven,  without 
the  fault  or  negligence  of  plaintiff,  against  and  upon  a  large  stone 
or  rock  within  said  street,  and  was  thereby  overturned  ;  that 
said  large  stone  or  rock  was  an  illegal  obstruction  in  said  highway, 
and  was  dangerous,  and  was  liable,  if  not  certain,  to  cause  injury 
to  persons  passing  upon  said  highway  in  vehicles  which  strike 
against  or  pass  upon  it ;  that  the  street  commissioners  and  the 
board  of  trustees,  and  the  other  oflBcers  of  said  village,  well  knew, 
before  the  said  accident  and  injury  to  plaintiff,  that  such  rock  was 
within  said  street,  and  was  an  illegal  and  dangerous  obstruction 
thereto,  and  plaintiff's  said  injuries  were  caused  by  the  negligence, 
inattention  and  carelessness  of  said  commissioners  and  said  board 
of  trustees,  or  of  the  said  board  of  trustees,  and  their  failure  to 
fulfill  and  perform  their  duties  and  obligations  as  such  officers. 

591.  The  Same ;  Allegation  of  Licensing  Use  ux>on  Street  of  Appsi- 

rattis  Calculated  to  Frighten  Horses. 

[Action  sustained  in  Town  of  Rushville  v.  Adams,^  (Ind.  1886) 
8  N.  E.  Rep.  292.] 

1  and  II.  [^Aa  in  Form  584.] 

III.  That  prior  to  the  time  hereinafter  mentioned,  defendants 

charged  with  notice  of  the  dangerous       *  See,  also,  Eggleston  v.  Columbia 
condition  of  the  street  when  it  is  al-   Turnpike  Road,  82  N.  Y.  278;  Bloor 
leged  that  it  caused  the  excavation,    v.  Town  of  Delafleld,  69  Wise.  273. 
Brusso  9.  City  of  Buffalo,  90  N.  Y.  679, 
and  cases  cited. 
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negligently  and  careleselj  licensed,  and  knowingly  permitted  the 
use  upon  said  street,  of  an  apparatus  for  making  candy,  consist- 
ing of  a  tripod  supporting  a  vessel  containing  syrup,  which  was 
boiled  into  candy  by  means  of  a  fire  placed  thereunder ;  that  such 
apparatus  was,  by  its  appearance  in  the  course  of  its  ordinary  use, 
calculated  to  frighten  horses  of  ordinary  gentleness,  and  to  render 
them  unmanageable  and  dangerous. 

IV.  That  on  the  day  of  5  18    ,  while  plaintiff  was 

lawfully  driving  upon  said  street,  and  in  the  use  of  due  care  on 
his  part,  his  horse  took  fright  at  said  apparatus  and  became 
wholly  unmanageable,  whereby  plaintiff  was  thrown  out  of  his 
carriage. 

592.  For  Failure  to  Gxiard  Bridge  During  Repairs.  > 

[Complaint  sustained  in  Hawxhurst  v.  Mayor,  etc.,  of  N.  Y., 
15  Abb.  N.  C.  (N.  Y.)  181.] 

I  and  II.  [As  in  Form  584.] 

III.  That  the  defendants  are  jointly  with  the  county  of  West- 
chester, charged  and  chargeable  with  the  duty  of  maintaining, 
rebuilding,  repairing  and  caring  for  a  certain  public  bridge, 
known  as  Williams  bridge,  across  the  river  Bronx,  which  in  part 
forms  one  of  the  boundaries  of  said  city  of  New  York,  and  of 
keeping  the  said  bridge  and  the  public  approaches  thereto  in  a 
good  and  safe  condition. 

IV.  That  in  the  latter  part  of  the  year  18  ,  the  defendants,  in 
discharge  of  the  aforesaid  duty,  jointly  with  said  county  of  West- 
chester, caused  said  bridge  to  be  repaired  and  rebuilt,  and  in  so 
doing  caused  the  flooring  and  timbers  of  said  bridge  to  be  removed, 
and  the  said  bridge  and  its  approaches  otherwise  made  unsafe  and 
unfit  for  passage,  and  were  then  and  there  charged  and  charge- 
able with  the  duty  of  erecting  and  maintaining  in  the  said  public 
street,  road  and  highway,  at  the  said  approaches  to  said  bridge, 
suitable  and  sufficient  barricades,  lights,  etc.,  so  that  persons  law- 
fully passing  over  said  public  street,  road  and  highway,  in  the 

*  A  county  in  New  York  cannot  be  Markey  v.  County  of  Queens,  154  N. 

held  liable  for  personal   injuries  re-  T.  675;  contra,  in  Indiana:  Board  fi 

suiting  from  a  defective  bridge,  which  Montgomery,   100   Ind.  69;  9  N.    K 

it  was  the  county's  duty  to  noaintain.  Rep.  590. 


AcrioNB  FOB  Nbgligenob.  607 

night  time,  might  be  warned  of  the  unsafe  condition  of  the  bridge 
and  its  approaches. 

V.  That  the  defendants,  jointly  with  said  other  parties,  wholly 
failed  in  the  said  la8^mentioned  daty,  and  on  or  about  , 
negligently  and  carelessly  suffered  and  allowed  the  said  bridge 
and  the  easterly  approach  thereto,  to  be  and  remain  wholly  open 
and  unprotected  and  without  any  barricade,  light,  etc.,  for  the 
warning  or  protection  of  travelers,  as  aforesaid.  That  the  plain- 
tiff, on  said  day,  in  the  night  time  thereof,  was  lawfully  passing 
along  said  public  street,  road  or  highway,  into  the  city  of  New 
York,  from  the  county  of  Westchester,  in  entire  ignorance  that 
said  bridge  or  its  approaches  were  in  any  other  than  a  perfectly 
safe  condition,  and  open  and  suitable  and  safe  for  travel,^  and  by 
reason  of  the  said  negligence  of  the  defendants,  the  plaintiff, 
withont  any  fault  or  negligence  on  his  part  whatsoever,  fell,  etc. 

VI.  [Allege  injury  as  in  Forms  656-662.] 
Wherbfobe  [etc.<^  demand  of  judgmen{\, 

508.  The  fikuue ;  Allegations  of  Negligence  in  Construction,  Accept- 
ance and  Bepair  of  Bridge. 


[Complaint  sustained  in  Board  of,  etc.,  of  Vermillion  County 
V.  Chipps,  (Ind.)  29  Northeast.  Rep.  1066.] 

I  and  II.  [As  in  Fortn  584.] 

III.  That  on  or  about  the        day  of  j  18    ,  there  was 

a  bridge  within  the  limits  of  the  defendant,  Vermillion  county, 
over  the  river,  which  had  prior  thereto  been  constructed 

by  said  county,  and  which  it  was  bound  to  maintain  ;  that  defend- 
ant had  negligently  constructed  said  bridge  by  placing  therein  weak, 
knotty  and  defective  timbers,  leaving  it  in  an  unsafe  condition, 
and  tliat  it  had  negligently  accepted  said  bridge,  from  the  eon- 
tractor  who  built  the  same,  in  an  unsafe  condition  for  passengers, 
by  reason  of  the  weak,  knotty  and  defective  pine  timbers  placed 
therein,  while  the  contract  and  specifications  for  said  bridge  pro- 

^  In  Riest  v.  Goshen.  42  Ind.  339,  bad  on  demurrer,  for  failing  to  allege 
where  plaintiff  sought  to  recover  for  his  due  care  in  driving,  and  his  ignor- 
injuries  to  his  horses  caused  by  defects  ance  of  the  defective  condition  of  the 
in  a  bridge,  the  complaint  was  held   bridge. 
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vided  that  the  same  should  be  constructed  in  a  good,  substantial, 
workmanlike  manner,  of  poplar  timber ;  that  it  had  negligently 
suffered  said  bridge  to  remain  in  such  unsafe  condition,  and  to 
become  out  of  repair,  so  that  on  the  said        day  of  »  1^    , 

the  joists  and  other  timbers  upon  which  the  floor  of  said  bridge 
was  laid  were  defective,  weak,  brittle,  knotty,  old,  decayed  and 
rotten,  so  that  it  was  dangerous  for  persons  to  pass  over  the  same 
in  the  ordinary  use  of  said  highway,  of  which  the  county  had 
notice. 

IV.  That  on  said  day  the  plaintiff,  not  knowing  the  defective, 
decayed  and  dangerous  condition  of  the  bridge,  but  having  reason 
to  believe  it  was  in  good  repair  and  in  safe  condition,  attempted  to 
drive  over  the  same,  and  by  reason  of  the  defective,  decayed  and 
dangerous  condition  of  the  bridge  caused  by  the  failure  and  neg- 
lect of  the  board  of  commissioners  of  the  county  to  properly  con- 
struct and  keep  the  same  in  repair,^  and  without  any  fault  on  the 
part  of  the  plaintiff,  the  bridge  gave  way  and  precipitated  the  plain- 
tiff into  the  stream  below,  a  distance  of  sixteen  feet,  whereby,  etc. 

504.  The  Same ;  Allegation  of  Neglect  to  Bepair  Sewer  Built  by 

Defendant.' 

I  and  II.  [As  in  preceding  forins.^ 

III.  That  said  defendant,  prior  to  the  times  hereinafter  men- 
tioned, built  and  constructed  a  certain  drain  and  sewer  within  its 
incorporated  limits,  to  wit,  along  street  and  near  the  house 

known  as  number  street  wherein  plaintiff  resided,  and 

caused  to  flow  therein  all  the  sewage  from  that  locality ;  that  by 
reason  thereof  it  then  became  and  was  the  duty  of  the  said  defend- 
ant to  keep  said  sewer  in  good  and  snfBcient  repair,  so  that  the 
health  and  comfort  of  the  inhabitants  of  said  village  and  of  the 
plaintiff  should  not  suffer  thereby ;  but  that  the  defendant  neg- 

'  This  allegation  sufficiently  shows  faU  of  the  bridge  was  caused  by  the 

that  the  defects  were  the  proximate  defective  condition  or  by  the  negli- 

cause  of  the  injury.     Kelly  ?5.  Darling-  gence  of  the  defendant  or  its  officers, 

ton,  86  >Visc.  432;  57  North w.  Rep.  Taylor  «>.  Town  of  Constable,  15 N.  Y. 

51.    But  where  the  meaning  of  the  Supp.  796. 

complaint  is  unquestionable,  the  court  *  From  Derragon  v.  VUIage  of  Rut- 
will  consider  of  no  consequence  an  land,  (Vt.  1886)  2  N.  E.  Rep.  197. 
omission  to  expressly  allege  that  its 
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lected  and  refused  to  keep  said  sewer  in  good  and  sufBcient 
repair ;  and  that  by  reason  of  said  defendant's  negligence  in  tiiat 
respect  the  said  sewer  burst  and  broke  open  and  discharged  the 
said  sewage  which  said  defendant  had  caused  to  flow  therein,  in 
and  upon  and  near  the  said  dwelling-house  and  lands  of  the  plain- 
tiff, aad  saturated  said  lands  and  premises  and  the  air  around 
about  the  same,  by  reason  whereof,  etc, 

605.  The  fikuue ;  Ke^ligence  in  Omitting  to  Oleaa  Public  WelL 

[See  form  in  Danaher  v.  City  of  Brooklyn,  4  N.  Y.  Civ.  Pro. 
R  286.] 

rao.  The  flame ;  to  Recover  Damages  to  Fruit-trees,  Bone  by  Negli- 
gence of  Public  Servants. 

[See  form  in  Carman  v.  Mayor,  etc.,  of  N.  Y.,  14  Abb.  Pr.  (N. 
Y.)  301.] 

597.  Against  Two  Cities,  fox  Negligence  of  Woricman  on  Ckmnecting 

Bridge. 

[Sustained  by  Walsh  v.  Mayor,  etc.,  of  N.  Y.,  and  the  City  of 
Brooklyn,  107  N.  Y.  222.]  ^ 

I.  That  each  of  the  defendants  now  is,  and  at  all  times  herein- 
after mentioned  was,  a  municipal  corporation  duly  incorporated 
under  the  laws  of  this  State  for  the  municipal  government  of  the 
cities  of  New  York  and  Brooklyn  respectively,  in  this  State. 

II.  That  on  or  about  the  day  of  j  18  ,  said 
defendants  were  engaged  in  the  construction  of  a  vrork  known  as 
the  New  York  and  Brooklyn  bridge,  through  their  agents  and 
officers  who  were  known  as  the  trustees  of  the  said  New  York 
and  Brooklyn  bridge,  which  said  bridge  was  intended  to  and  did 
span  the  waters  of  the  East  river,  and  connect  the  two  cities 
aforesaid. 

III.  That  said  defendants,  acting  through  the  said  trustees  as 
their  agents,  as  aforesaid,  employed  a  certain  laborer  to  labor  for 

>  A  previous  acUon  had  becD  brought  that  the  action  would  not  lie  against 
against  the  trustees  of  the  Brooklyn  them.  Walsh  «.  Trustees,  etc.,  96 1^. 
bridge,  but  dismissed  on  the  ground  Y.  427. 

77 
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them  in  the  construction  of  the  said  bridge,  and  while  said  laborer 
was  so  doing,  and  acting  within  the  scope  of  his  employment  for 
said  defendants,  he  carelessly  and  negligently  let  fall  from  the 
said  bridge  a  heavy  plank  of  wood  which,  being  allowed  to  fall, 
as  aforesaid,  struck  the  plaintiff  upon  the  foot  as  he  was  passing 
over  street,  a  public  highway  in  the  city  of  ,  beneath 

said  bridge. 

IV.  [Allege  injiury  as  in  iFarms  656-662.] 

Wheeefore  [eto.y  demand  ofjudgment']. 

508.  Against  Municipal  Corporation,  for  Wrongful  Treatment  of 

Invalid. 

[Complaint  sustained  in  Tormey  v.  Mayor,  etc.,  of  N.  Y.,  12 
Hun  (N.  Y.),  542.] 

I.  That  the  defendants  were  at  the  times  hereinafter  men- 
tioned and  are  a  municipal  corporation,  and  that  there  was  and  is 
a  department  in  said  corporation,  created  by  the  charter,  and 
known  as  the  "  Health  Department "  or  "  Board  of  Health  "  of 
said  city,  which  said  board  was  authorized  to  adopt,  and  had 
adopted,  certain  sanitary  ordinances  or  "Sanitary  Code,"  and 
were  also  authorized  to  add  additional  provisions  thereto. 

II.  That  by  reason  of  the  premises  the  defendants,  as  a  munici- 
pal corporation  as  aforesaid,  received  and  derived,  and  still 
receive  and  derive,  a  personal  and  pecuniary  benefit  from  the 
existence  and  acts  of  the  said  health  department  or  board  of 
health. 

III.  That  the  said  defendants  were  authorized  by  law,  through 
their  said  health  department  or  board  of  health,  to  adopt  measures  to 
prevent  the  spread  of  a  contagious  and  malignant  disease  known  as 
"  smallpox,"  and  to  remove  persons  affected  by  such  disease,  and 
were  required  to  procure  suitable  places  for  the  reception  of  per- 
sons sick  of  such  disease,  and  to  properly  provide  for  them  therein 
in  case  they  should  remove  them  thereto. 

IV.  That  on  or  about  the  day  of  ,  18  ,  this  plain- 
tiff was  at  her  residence  in  street,  in  the  city  of  New 
York,  and  was  then  sick  of  a  disease  which,  although  it  required 
her  to  be  kept  from  exposure,  was  of  a  simple  nature,  and  was 
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not  dangerous  to  life  or  health ;  that  on  said  day  the  defendants, 
through  their  said  department  or  board  of  health,  falsely  claim- 
iDg  that  this  plaintiff  was  sick  with  smallpox,  took  her  from  her 
house  and  family,  and  placed  her  in  a  wagon  used  for  the  trans- 
portation of  smallpox  patients,  and  wholly  unfit  and  improper  for 
the  conveyance  of  any  sick  or  other  person,  and  removed  her  to 
Bellevue  Hospital ;  that  this  was  done  without  any  report  having 
been  made  to  them  by  any  physician  or  other  reputable  person  that 
this  plaintiff  was  afflicted  with  smallpox,  and  without  any  medi- 
cal or  other  examination  made  by  them  to  ascertain  whether  such 
was  the  fact,  and  without  reasonable  cause  or  the  exercise  of  that 
precaution  and  investigation  which  the  defendants  were  bound  to 
exercise  in  such  matters;  but  said  servants  and  agents  of  the 
defendants,  although  expressly  requested  thereto,  wholly  failed 
and  neglected  to  cause  any  such  medical  examination  to  be  made, 
and  refused  to  allow  the  husband  of  this  plaintiff  to  send  for  a 
physician  to  make  the  same,  but  persisted  in  removing  this  plain- 
tiff to  said  hospital  at  once,  and  in  spite  of  all  objections  made  by 
this  plaintiff  and  her  said  husband ;  and  plaintiff  alleges  that  the 
defendants,  through  their  agents,  were  guilty  of  gross  careless- 
ness and  negligence  in  the  matter. 

V.  That  upon  the  arrival  of  this  plaintiff  at  said  hospital  she 
was  left  in  an  open  shed  fronting  upon  the  river,  and  which  was  a 
wholly  unfit  and  dangerous  place  for  her  to  remain  in,  and  was, 
through  the  carelessness  and  negligence  of  the  defendants'  agents 
and  employees,  obliged  to  remain  therein,  and  in  the  company  of 
persons  actually  sick  of  smallpox,  for  a  long  time,  to  wit,  for  the 
space  of  about  one  hour. 

VI.  That  after  this  plaintiff  had  remained  at  said  hospital  as 
aforesaid,  she  was  examined  by  a  number  of  physicians  belonging 
thereto,  and  who  were  employed  by  said  defendants  to  examine 
the  patients  therein,  who  all  then  and  there  stated  that  she  was 
sick,  not  with  smallpox,  but  with  measles,  and  that  her  removal 
from  her  house  was  wholly  without  justification  ;  yet  that  these 
same  physicians  and  the  other  agents  and  employees  of  the  defend- 
ants having  charge  of  said  hospital,  alleging  that  the}'  had  no 
power  in  the  premises,  under  the  regulations  of  the  defendants' 
board  of  health,  to  rescind  the  previous  irregular  action  of  said 


613  Abbott's  Foxics  of  Plbatong. 

officials,  but  were  bound  to  abide  thereby,  infused  to  permit  said 
plaintiff  to  be  taken  back  by  her  said  husband  to  her  residence  — 
as  both  she  and  her  husband  desired  should  be  done  —  but  sent 
her,  against  her  will  and  that  of  her  husband,  to  another  hospital 
at  Blackwell's  Island,  and  that  by  negligence  and  carelessness  of 
the  defendants'  employees  having  charge  of  her  removal  she  was 
compelled,  although  in  a  sick  and  enfeebled  condition,  to  walk  a 
long  distance  through  wet  grass,  and  at  a  late  hour  at  night,  so 
that  at  the  time  of  her  arrival  at  such  hospital  her  clothing  was 
soaked  with  water,  all  of  which  exposure  was  wholly  unnecessary, 
and  arose  from,  and  was  a  violation  of,  the  duty  which  said 
defendants  owed  to  this  plaintiff,  and  was  extremely  dangerous 
and  injurious  to  the  plaintiff. 

VII.  That  the  plaintiff  was  kept  in  said  hospital  upon  said 
island  for  a  long  time,  to  wit,  for  the  space  of  seven  days,  againi^t 
her  will  and  without  any  cause  whatever. 

That  during  that  period  she  was  deprived  of  the  society  of  her 
family  and  friends,  and  was  treated  with  great  carelessness  and 
brutality  upon  the  part  of  the  employees  of  said  defendants  hav- 
ing charge  of  said  hospital,  being  deprived  of  the  medicine  and 
attendance  required  by  her  in  her  enfeebled  condition,  compelled 
to  closely  associate  with  persons  affected  with  malignant  and 
infectious  diseases,  etc. 

Whbbefobb  [etc.<,  demcmd  of  Jvdgmenf]. 


V.  Obstructions  in  Highway  Caused  by  Private  Individuals. 

590.  By  Municipal  Corporation,  for  Becovery  Over  against  the  Creator 

of  Obtftruction  or  Defect  in  Highway.' 

[Adapted  from  Village  of  Port  Jervis  v.  First  National  Bank 
of  Port  Jervis,  96  N.  Y.  550.] 

I.  [Allegation  of  corporate  capacity  of  jparties;  see  FortM 
37-^7  and  584.] 


'  The  generally  accepted  theory  of  liable  by  his  own  fault  is  subrogation, 
these  actions  by  the  one  liable  per  in-  that  is  to  say,  that  they  are  actions  for 
f<?rtttmam  to  recover  over  from  the  one  tort,  in  which  the  recoveiy  against 


II.  That  in  the  year  18  the  defendant  wns  the  owner  of  a 
plot  of  ground  sitaate  on  street,  of  the  oity  of  , 
State  of  ,  and  during  that  year,  on  or  about  the  day 
of  the  defendant  caused  the  following  obstruotions  to  be 
made  in  or  upon  said  street  [deseription]  ;  that  it  was 
the  duty  of  said  defendant  to  cause  said  obstruction  to  be  covered 
or  guarded  and  to  have  suitable  barriers  and  warnings  to  prevent 
passera-by  on  said  street  from  falling  therein ;  that  the  defendant 
neglected  and  failed  to  perform  such  duty,  and  such  obstruction 
was  wrongfully  and  negligently  suffered  and  permitted  to  be  and 
remain  uncovered  and  without  any  proper  or  suitable  guards, 
barriers  or  warnings  to  prevent  passers-by  or  over  said  street  from 
injury  thereby,  so  that  on  the  day  of  >  18  ,  one 
M.  N.,  while  exercising  reasonable  care  and  prudence  in  traveling 
along  said  street,  fell  into  the  said  obstruction  and  thereby  received 
great  bodily  injury  and  was  made  and  has  been  ever  since  and 
still  remains  sore,  sick  and  disabled,  and  has  ever  since  suffered 
great  pain  and  has  been  put  to  great  expense  in  trying  to  be  cured 
of  such  injuries. 

III.  That  on  or  about  the  day  of  >  18  ,  said 
M.  N.  commenced  an  action  against  this  plaintiff,  said  city  of 

,  in  the  Court  of  the  State  of  ,  to  recover 

plaintiff  is  the  measure  of  damages,  murrer,  although  it  does  not  allege  all 
rather  than  actions  on  constructive  the  facts  which  would  justify  a  re- 
contract  for  money  paid  to  his  use.  covery  by  the  person  injured  against 
See  City  of  Rochester  v.  Campbell,  128  the  city,  such  as  notice  to  the  city  of 
N.  Y.  405;  revg.65  Hun,  188;  ViUage  the  defect.  Mayor,  etc.,  of  N.  Y.  v. 
of  Port  Jervis  v.  First  National  Bank,  Dimmick,  20  Abb.  N.  C.  (N.  Y.)  15. 
96  N.  Y.  650;  City  of  Rochester  v.  The  question  of  the  effect  of  the 
Montgomery,  72  id.  65.  Compare  former  judgment  as  evidence  is  or  may 
Bailey  ff.  Bussing,  28  Conn.  455;  Bank  be  a  quite  different  question.  See  City 
of  Utica  V.  Childs,  6  Cow.  (N.  Y.)  288;  of  Cohoes  ©.  Morrison,  42  Hun  (N.  Y,), 
note  in  80  Abb.  N.  C.  (N.  Y.)  180.  21(J. 

A  complaint  by  the  city  against  the  The  former  judgment  may  be  eon- 
property  owner,  alleging  that  the  per-  elusive  in  its  own  favor  in  the  second 
SOD  injured  commenced  an  action  action,  so  far  as  it  estabUshea  the  lia- 
against  the  plaintiff  and  recovered  a  bility  of  the  city,  but  it  does  not  nee- 
judgment,  and  that  the  injuries  for  essarUy  conclusively  establish  the 
whidh  the  judgment  was  obtained  liability  of  the  present  defendant, 
were  caused  by  the  negligent  act  of  although  he  had  notice  to  defend, 
the   defendant,  is   sufficient,  on  de 
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damages  for  such  injuries ;  that  the  aforesaid  court  duly  rendered 
a  judgment  against  plaintiff  and  in  favor  of  said  M.  N.  for  the 
sum  of  dollars,  and  that  said  judgment  was  sustained  on 

appeal  by  the  Court  of  the  State  of  .     That  on  or 

about  the  day  of  ,  the  said  city  of  was  forced 

to  and  did  pay  to  said  M.  N.  the  whole  amount  of  said  several 
I  judgments  with  the  interest  accrued  thereon  to  said  date,  being  the 
sum  of  dollars,  and  that  in  addition  to  said  sum  so  paid  said 

city  of  had  on  and  prior  to  that  date  expended  the  sum  of 

dollars  for  its  necessary  disbursements  in  defense  of  said 
action. 

IV.  That  the  defendant  in  this  action  had  actual  notice  and 
knowledge  of  said  action  against  said  plaintiff  from  its  commence- 
ment to  its  final  termination  ;  that  the  defendant  knew  or  should 
have  known  that  the  damages  therein  claimed  were  caused  by  tlie 
wrongful  and  negligent  acts  of  the  defendant  or  its  agents 
engaged  in  creating  such  obstruction,  and  that  the  defendant  was 
liable  over  to  said  city  for  any  sum  recovered  therein,  and  that  it 
was  the  right  of  said  defendant  to  intervene  in  said  action  and 
assume  the  defense  thereof ;  that  the  defendant  did  not  intervene 
therein,  and  has  not  paid  to  said  city  of  any  part  of  the 
amounts  so  as  aforesaid  paid  on  said  judgments  or  in  defense  of 
said  action,  and  that  thereby  a  cause  of  action  has  accrued  in 
favor  of  said  city  of  and  against  the  defendant,  for  the 
amounts  so  as  aforesaid  paid  by  said  city  on  account  of  said 
action.' 

V.  That  previous  to  the  commencement  of  this  action  payment 
of  the  amount  of  the  judgment  in  said  action,  as  well  as  of  the 
several  amounts  hereinbefore  stated  as  paid,  with  interest  from 
the  time  of  their  respective  payments,  was  duly  demanded  from 
the  defendant,  but  refused,  and  no  part  thereof  has  been  paid. 

Wherefore  [etc.,  demand  of  judgment\ 

*  PlaiDtiff  failed  to  establish  on  tlie  burden  of  proof,  and  imposed  upon 

trial  that  the  defendant  bank  had  been  the  party  against  whom  the  judgment 

notified  of  the  previous  action  against  was  recovered  the  necessity  of  again 

the  city.    Heldt  that  the  omission  to  litigating  and  establishing  all  of  the 

give  such  notice  did  not  go  to  the  city's  actionable  facta.    96  N.  T.  560. 
right  of  action,  but  simply  changed  the 
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600.  Against  a  Contractor,  for  Leaving  the  Street  in  an  Insecure 

State,  whereby  Plaintiff's  Horse  was  InjurecL 

I.  That  at  the  times  hereinafter  mentioned  the  defendant,  by 
virtue  of  an  agreement  with  the  trustees  of  the  village  of  , 
was  engaged  in  laying  down  pipes  in  and  under  the  highway 
known  as  street,  in  said  village,  for  the  purpose  of  sup- 
plying said  highway  with  gas  for  illuminating  purposes ;  that  it 
thereby  became  necessary  for  defendant  to  make  trenches  in  said 
highway  for  the  purpose. 

II.  That  the  defendant  and  his  servants,  on  or  about  the 

day  of  5  18    ,  [or,  between  the  ,  etc.]  accordingly 

made  trenches  and  holes  in  said  highway,  and  laid  down  said 
pipes,  and  displaced  the  earth  and  materials  thereof,  but,  disre- 
garding his  duty,  when  such  pipes  were  laid  down,  to  fill  up  prop- 
erly the  said  trenches,  and  to  put  and  leave  the  said  highway 
clear  and  in  a  reasonably  secure  condition,  so  carelessly  and  neg- 
ligently tilled  said  trenches,  and  left  the  said  highway  in  so  dan- 
gerous and  improper  a  state,  that  a  horse  of  the  plaintiff,  of  the 
value  of  dollars,  which  he  [or,  M.  N.,  a  servant  of  plain- 

tiS]  was  then  and  there  lawfully  driving  along  the  said  highway, 
sunk  and  fell  therein,  without  fault  or  negligence  on  plain- 
tiffs [or,  said  M.  N.'s]  part,  and  was  wounded  and  lamed,  and 
rendered  of  no  value,  to  the  plaintiff's  damage  dollars.^ 

Wherefore  [etc.,  demand  of  jvdgment]. 

601.  For  Laying  Building  Materials  in  the  Street  Unguarded,  Whereby 

Plaintiff  was  Thrown  Out  of  his  Carriage.* 


I.  That  the  defendant,  on  or  about  the  day  of  , 

18     ,  placed  large  quantities  of  building  materials  in  the  public 
highway  [known  as  street]  in  ,  and  negligently  left 

the  same  therein,  obstructing  the  highway,  during  the  night-time, 


*  For  other  allegations  of  injury  and  fendant's  authority  or  employment, 
damage,  see  Forms  656-662.  an  unlawful    obstruction    had    been 

*  The  theory  of  this  action  is  negli-  placed  in  the  street,  rendering  it  un- 
gence,  and  under  such  a  complaint  it  safe,  and  the  obstruction  itself  eub- 
is  error  for  the  court  to  submit  to  the  stantially  a  public  nuisance.  Fisher  «. 
jury  the  question  whether,  under  de-  Rankin,  25  Abb.  N.  C.  (N.  Y.)  191. 
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and  without  placing  any  light  or  signal  there  to  indicate  llieir 
presence,  or  any  guard  or  rail  about  tbeoo. 

II.  That  in  consequence  of  said  negligence  and  improper  con- 
dnct  of  the  defendant,  in  the  night-time  of  that  day,  the  carriage 
of  the  plaintiff,  of  the  value  of  dollars,  with  the  plaintiff 
therein,  then  passing  through  said  street,  was  accidentally  and 
without  fault  of  plaintiff,  driven  agaiustthe  said  obstructions. 

III.  [Allege  i7ifury  as  in  Forma  656-662.] 
Wherefore  \etc.^  dernarhd  of  judgmer^. 

VI.  Against  Landlord,  Tenant  or  Occupant  for  Defective 

Premises. 

602.  Against  Landlord,  for  Kegligently  Letting  Premiaes  Unhealthy 

heeaiiee  of  Defective  Plumbing. ' 

I.  That  at  the  times  hereafter  mentioned,  defendant  was  the 
owner  and  landlord  of  a  tenement  house  known  as  number 
street,  in  the  city  of  ;  and  plaintiff,  tc^ether  with  his  f amilt, 
consisting  of  his  wife,  M.,  and  his  three  children,  F.,  J.  and  E., 
[if  recovery  for  losa  of  services  ofmerribera  of  family  is  aoughty 
specify  members  and  allege  facts  entitling  pUUntiff  to  damages^ 
was  tenant  and  occupant  of  an  apartment  on  the  floor 
thereof. 

II.  That  said  building  and  premises  were  negUgently  and  care- 
lessly bnilt,  and  negligently  and  carelessly  maintained  by  defend- 
ant, inasmuch  as  the  waste  pipes  in  said  house  were  so  defective 
by  reason  of  the  joints  of  said  pipes  being  ill-fitted  and  loose,  and 
devoid  of  cement  or  other  covering  material,  [or,  broken,  etc,']  as 
to  permit  deleterious  gases  to  escape  into  said  house  and  into  the 
apartments  so  occupied  by  plaintiif  as  aforesaid. 

III.  That  defendant,  well  knowing  the  premises,'  on  or  about 
the  day  of  »  I^  >  rented  said  apartments  to  plaintiff^ 
without  informing  plaintiff  of  their  dangerous  and  unhealthy  con- 
dition as  aforesaid ;  and  that  plaintiff  and  his  said  family  con- 

'  As  to  regulations  covering  tene        '  Knowledge  must  be  alleged  and 
ment  houses  in  New  York  city,  see  proven  at  trial.    Donner  «.  OgUvie.  41^ 
•  *  Greater  New  York  "  charter,  §§  1804-  Hun  (N.  Y.),  289. 
1325;  and  for  form  of  complaint  under 
g  1806  thereof  see  po$i.  Form  605. 
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tinned  to  occnpy  said  apartments  antil  the  day  of 

18    ,  and  were  daring  said  period  wholly  ignorant  of  sneh  dan- 

geroos  and  unhealthy  condition  as  aforesaid. 

lY.  Thai  by  reaaon  of  the  premises  and  without  fault  on  his 
part,  plaintiff  became  sick  and  ill  [corUin/ue  aeoordmg  to  the  case; 
see  Forme  656-662]. 

Wherefore  [etc.,  dem<md  of  Jtidgment'], 

008.  The  Same,  for  Iieasing  Infected  Houm. 

[Adapted  from  Minor  v.  Sharon,  112  Mass.  477.] 

L  That  on  or  about  the  day  of  9  18    $  the  defend- 

ant was  the  owner  of  a  dwelling  house  known  as  number 
street,  in  the  city  of  ,  in  which,  as  the  defendant  well  knew, 

had  occurred  cases  of  a  contagious  disease  known  as  the  small- 
pox, within  last  past,  and  that  the  same  was  tainted  with 
tlie  said  disease,  and  was  dangerous  iu  consequence  thereof. 

II.  That  it  was  the  duty  of  the  defendant  to  inform  whoever 
should  lease  said  premises  of  the  aforesaid  danger,  so  that 
precautions  might  be  taken,  and  to  take  himself  reasonable  pre* 
caution  against  the  exposure  of  the  tenant  to  said  disease ;  but 
disregarding  his  said  duty  the  defendant,  on  or  about  the  said 
date,  let  said  premises  to  plaintiff  and  carelessly  and  negligently 
omitted  to  inform  the  plaintiff  thereof,  or  to  take  any  precaution 
against  the  exposure  of  the  plaintiff  to  the  said  disease. 

HI.  That  the  plaintiff  was  wholly  ignorant  thereof,  and  used 
said  house  as  a  dwelling  house,  and  became  sick  with  the  said  disease. 

IV.  [Allege  domtage  as  in  Fonne  656-662.] 

"Wherefore  [etc.^  demand  of  jvdgmenf]. 

604.    Against  Owner  of  Tenement  Houae,*  who  Beaerved  Control  of 
Halls,  for  Ii^uriee  Caused  by  Dangerous  Stair  Covering. 

[Adapted  from  Henkel  v.  Murr,  31  Hun  (N.  Y.),  28.] 

I.  That  defendant  at  the  time  hereinafter  mentioned  was  the 
owner  and  had  control  of  a  building  and   premises  known   as 

*  The  lessee  of  the  entire  building  the  owner  because  of  an  injury  result- 
has  no  action  of  negligence  against  ing  from  failure  of  owner  to  repair 

78 
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number         street,  in  the  citj  of  ,  portions  of  which 

building,  constituting  separate  apartments,  were  then  rented  out  bv 
defendant  to  various  persons,  as  places  of  abode  ;  that  defendant 
reserved  to  himself  control  of  the  hallways,  lobbies  and  staircases 
[at  the  rear]  of  said  building,  and  used  in  common  as  the  sole 
means  of  access  to  and  egress  from  the  upper  apartments  in  said 
building  from  and  to  the  adjoining  street. 

II.  That  defendant  negligently  and  carelessly  permitted  the 
cloth  or  carpet  put  down  and  maintained  by  him  as  a  covering  to 
said  hallways,  lobbies  and  staircases,  to  become  so  worn  and 
ragged  and  otherwise  out  of  repair  as  to  be  dangerous  to  the  life 
and  limb  of  peraons  traversing  said  hallways,  lobbies  and  stair- 
cases*  as  defendant  well  knew.^ 

III.  That  on  or  about  the  day  of  >  18  ,  plaintiS, 
then  being  lawfully  in  said  building,*  at  the  invitation  of  M.  N., 
then  a  tenant  of  defendant  therein,  while  proceeding  along  said 
hallways,  lobbies  and  staircases,  from  said  apartments  to  the  street, 
without  fault  or  negligence  on  his  part,  and  solely  owing  to  the 
aforesaid  negligence  of  defendant,  tripped  upon  said  defective 
carpet  and  was  precipitated  down  one  of  said  staircases. 

IV.  [For  allegation  of  injury  and  daraage^  see  Forms  656- 
662.] 

Wherefore  [etc,^  dema/nd  of  judgement'], 

under  ft  covenant  in  the  lease  so  to  do.  •  "Lawfully  in  the  building"  im- 

Scheik  v.  Fldschauer,  26  App.  Div.  ports  nothing    more    than    licensee's 

(N.  Y.)  210.  right.    It  is  sufficient  where  the  build- 

1  See  opinion  of  Davis,   P.  J.,  in  ing  is  of  a  public  character.     But  if  a 

Heukel  t.  Murr,  31  Hun  (N.  Y.)  at  private  dwelling,  or  the  like,  add  alle- 

pnge  30,  chnrging  landlord  with  lia-  gation  that  plaintiff  was  present  at 

bility  only  after  actual  notice  or  un-  defendant's  request,  or  by  his  pennis- 

reasonable  omission  to  ascertain  con-  sion,  or  otherwise  show  he  was  there 

dition.    8.  P.,  Donohue  v.  Kendall,  50  under  such  circumstances  that  defend- 

N.  Y.  Super.  Ct.  886 ;  Dowd  v.  Fitz-  ant  owed  him  some  duty.    Evansville 

Patrick,  18  N.  Y.  Weekl.  Dig.  348.  R.  R.  Co. «.  Griffen.  100  Ind.  221.    See 

ForactionunderN.Y.  City  Charter,  form  of   declaration   in   CaasweU  «l 

see  Form  605,  post.  Worth,  84  Eng.  L.  &  £.  141. 
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606.  Against  Landlord  of  Tenement  House  for  Izyuries  Caused  by 
Defective  Stairs,  under  N.  T.  Charter,  §  1806,  Superseding  N.  T. 
City  ConsoL  Act,  c.  12,  tit.  7,  §  662.^ 

[Adapted  from  Brennan  v.  Laschat,  14  Daly  (N.  Y.),  197 ;  6 
JSr.  y.  State  Rep.  278.] 

I.  [Allege  defendants  ovmerahip  amd  control  of  atairs^  as  in 
Form  604.] 

II.  Tliat  said  building  was  negligently  kept  by  defendant,  inas- 
much as  the  stairs  of  the  [first]  hall  were  covered  with  zinc,  or 
some  other  metal,  which  had  become  so  worn  that  the  edges 
thereof  had  become  ragged  and  curled  up,  and  defendant  negli- 
gently permitted  said  stairs  to  remain  in  such  defective  repair. 

III.  That  on  the  day  of  >  18  ,  plain tiflF,  while 
lawfully  using  said  stairs,  and  carefully  passing  down  the  same, 
and  without  fault  or  negligence  on  his  part,  tripped  upon  said 
zinc,  or  other  metal,  and  fell. 

606.  Against  Landlord  of  Tenement  House  for  Neglect  to  Provide 

Fire  Escapes  (under  Statutes).' 

I.  [Allege  defendants  ownership  of  building  /  see  Form  602.] 

II.  That  said  building  was  [here  allege  the  construction  of  the 
building  which  brings  it  within  the  statutory  provisions^  as  thus 
—  under  N.  T,  City  Charter^  §  1305 — ]  occupied  by  [or,  built  to 
be  occupied  by,  or^  built  to  be  occupied  and  occupied  by]  three 
families  upon  each  floor  thereof,  living  independently  of  each 
other,  and  doing  their  cooking  upon  the  premises,  and  having  a 
common  right  in  the  hallways,  stairways,  yards  and  water  closets. 

III.  That  it  was  the  duty  of  the  defendant  to  provide  such 
tire  escapes,  or  means  of  escape  in  case  of  fire,  as  should  be 
approved  by  the  building  department  [or  otherwise^  according  to 
the  provisions  of  the  statute],  but  defendant  negligently  and  care- 
lessly disregarded  his  said  duty  and  wholly  omitted  to  procure " 

1  It  is  not  necessary  to  plead  the  '  Defendant  is  bound  to  procure  the 

statute.    Brennan  v.  Laschat,  14  Daly  direction  and  approval  of  fire  depart- 

(N.  Y.).  197.  ment.    Willy  v.  Mulledy,  78  N.  Y. 

s  Action  sustained  in  Willy  v.  Mul-  306,  814. 
ledy.  78  N.  Y.  806,  and  Rose  v.  King, 
(Ohio,  1892)  30  N.  E.  Rep.  267. 
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the  approval  of  said  department,  and  to  provide  fire  escapes  or 
other  nobeans  of  escape  in  conformity  therewith,  and  wholly 
omitted  and  neglected  to  provide  any  fire  escapes,  cxr  other  means 
of  escape  from  fire,  npon  his  said  bnilding. 

IV.  That  on  or  about  the  day  of  9 18  9  plaintifit 
rented  of  defendant  rooms  npon  the  floor  of  said 
building,  and  on  said  day  moved  into  said  rooms  and  occupied  tlie 
same,  and  thereafter  continued  to  occupy  the  same  as  a  tenant  of 
defendant. 

V.  That  on  or  about  the  day  of  j  18  ,  while 
plaintiff  was  in  such  occupation  as  aforesaid,  a  fire  was  started  in 
or  about  said  building  and  rapidly  spread  to  the  upper  flok>r8 
thereof,  and  that,  in  his  efforts  to  escape  from  said  building, 
plaintiff  was  necessarily  obliged,  by  reason  of  defendant's  said 
negligence  in  not  providing  fire  escapes,  or  other  means  of  escape 
from  fire,  and  without  fault  or  negligence  on  plaintiff's  part,  to 
jump  from  one  of  the  [rear]  windows  upon  the  fioor  of  said. 
building. 

VI.  That  by  reason  of  the  premises  plaintiff  was  greatly  hurt 
and  bruised,  and  his  left  arm  broken  [etc.y  according  to  /actj  as 
in  Forms  656-662]. 

Whebefobe  [etc.y  demand  of  judgrn.en{\, 

^lOrt,  Against  Owner  or  Occupant  for  Izguries  Caused  by  Xmk9vd% 

Uncovered  a  Dangerous  Hatchway.* 

[Action  sustained  in  Heidinger  v,  Hine,  18  Weekly  Dig.  (N. 

Y.)  404.] 

I.  That  defendant,  at  the  times  hereinafter  mentioned  [was  the 
owner  and]  had  possession  and  controP  of  a  building  and  prem- 

1  If  it  is  sought  to  make  the  defend-  prepared  to  try  those  issues.     Cod- 

ant  liable  on  other  grounds  than  those  greve  9.  Morgan,  4  Duer  (N.  T.).  439; 

of  negligence,  such  as  that  the  place  5  id.  406.      See   forms   under   Nuib- 

of  danger  is  within  a  public  street,  or  ance.  ^p(Mt, 

that  a  duty  imposed  by  some  munici-  *  The   action   should    be   brought 

pal  ordinance  has  been  riolated,  those  against  either  the  owner  or  the  actual 

grounds  should  be  stated  in  the  com-  occupant  of  the  building,  not  against 

plaint,  so  that  issue  can  be  taken  upon  an  intermediate  lessee,  except  where 

them,  and  the  defendant  may  come  he  leased  the  building,  suffering  ite 
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isee  [briefiy  de&iffnate  them,  as  thus^  known  as  number  ,  in 

tbe  city  of  ],  which  building  was  then  occupied  by  him  as 

[if  apuhlic  resort^  designate  its  v^e  iriejty^  aSj  a  warehouse  — 
or  J  a  retail  store  —  or  the  like]} 

II.  That  said  building  was  negligently  and  carelessly  buiH  and 
negligently  used  by  defendant,  inasmuch  as  [here  state  in  a  gen- 
eral way  the  negligent  tcser,  as  thics ;]  there  was,  in  the  public 
hall  in  the  second  story  thereof,  at  the  times  hereinafter  men- 
tioned, a  hole  or  hatchway  through  the  floor,  opening  into  the 
cellar,  said  hatchway  being  in  the  route  over  which  persons  going 
to  defendant's  office  had  to  pass  [and  for  that  reason  being  usually 
covered  by  a  trap  door]. 

III.  That  defendant,  well  knowing  the  premises,  did,  on  or  about 
the  day  of  ?  18  ,  negligently  and  wrongfully  leave 
said  hatchway  uncovered  and  unprotected,  by  means  whereof  the 
plaintiff,  who  was  then  and  there  [here  show  plaintiff^ s  lawful 
presence  in  ike  JmUding^  as\  lawfully  going  through  the  regular 
public  entrance  to  defendant's  office  in  pursuit  of  plaintiff's  law- 
ful business  [or^  if  aprvoate  dwelling^  or  the  lihe^  lawfully  in 
said  building  by  defendant's  request]'  and  necessarily  passing 
along  said  hall,  fell  into  and  through  said  hatchway  without  fault 
or  negligence  on  his  part. 

IV.  [Allege  injury  and  damage  ;  see  I^orms  666-662,] 
Whbbefobe  [eto.y  demand  of  judgment]. 

dangerous  condition  to  remain.  Daven-  the  grounds  on  which  recoTery  was 

port  V.  Ruckman,  16  Abb.  Pr.  (N.  Y.)  allowed  in  Bird  v.  Holbrook,  4  Bing. 

341;  and  see  Rosewell  v.  Prior,  2  Balk.  628;  15  Eng.«  Com.  L.  R.  91. 
460     Where  the  ownership  and  the      *  ''Lawfully  in  the  building,"  etc., 

occupancy  are  united  in  one  person,  imports  nothing  mere  than  a  licensee's 

the  complaint  should  so  state.   Where  right.    It  is  sufficient  where  the  build- 

they  are  severed,  the  actual  occupant  ing  is  of  a  pMic  character.    But  if  a 

]a  prima  facie  liable,  because,  being  in  private  dwelling  or  the  like,  an  allega- 

possession,  he  is  better  aware  of  the  tlon  that  he  was  present  by  defend- 

condition  of  the  building  and  of  its  ant's  request  or  by  his  permission  or 

need  of  repair.  employment,  or  otherwise  to  show  he 

>  Important  to  aid  plaintiff  to  estab-  was  there  under  circumstances  such 

lish  his  lawful  presence  in  the  build-  that  defendant  owed  him  some  duty, 

ing.    Where  the  place  was  a  private  is  proper.    Evansville  R.   R.  Co.  «. 

dwelling,  the  action  would  seem  to  be  GrilTen,  100  Ind.  221.    See  the  form  of 

maintainable  by  one  entitled  to  enter,  declaration  in  Casswell  e.  Worth,  84 

both  on  genenl  principles,  and  on  £ng.  L.  &  E.  141. 
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608.  The  Same ;  Izyury  to  Visitor  from  Negligent  Decoration  of  Pab- 

UcHaa 

[Adapted  from  Kendall  v.  City  of  Boston,  118  Mass.  334,  by 
inserting  allegation  in  brackets.] 

I.  [Allege  ownership  or  control^  or  hothj  as  inprevums/orfnJ] 

II.  That  for  the  purpose  of  ornamenting  said  building  for  an 
entertainment,  defendant  had  placed  upon  the  walls  thereof  cer- 
tain decorations,  and,  among  other  things,  a  statue  or  bust  made 
of  some  heavy  material;  [that,  by  defendant's  negligence  the 
same  was  not  properly  nor  securely  fastened,  sufficiently  to  prevent 
it  from  falling  by  its  own  weight  in  the  course  of  the  ordinary 
jarring  of  said  building  in  its  uses  as  a  music  hall]. 

III.  That  on  or  about  the  day  of  ,  18  ,  while 
plaintiff  was  present  in  said  building  upon  the  invitation  and  per- 
mission of  defendant,  and  was  in  the  exercise  of  due  care,  said 
statue  or  bust  fell  upon  him  [in  consequence  of  being  insecurely 
fastened  as  aforesaid]. 

IV.  [Allege  injury  ;  see  Forms  656-662.] 
Wherefore  [etc.^  demand  of  judgmerW]. 

600.  The  Same ;  Injury  to  Visitor  from  Fall  of  Piazza  in  Private 

Dwelling.' 

[From  an  unreported  case.] 

I.  [As  in  Form  6a7.] 

II.  That  said  building  and  premises  were  negligently  and  care- 
lessly built,  and  negligently  and  carelessly  used  and  maintained 
by  defendant,  inasmuch  as  there  was  a  piazza  upon  the  rear  thereof 
which  was  so  defective  and  had  become  so  weakened  as  to  be 
dangerous  to  the  life  and  limb  of  persons  stepping  thereupon, 
as  was  well  known  to  defendant. 

*  For  action  against  hotel  keeper  the  premises  at  defeDdanf  8  request, 
for  similar  injuries,  see  Converse  v.  but  merely  showed  passive  acquiea- 
Walker,  80  Hun  (N.  Y.)*  596,  non-  cence  on  the  part  of  the  defendant 
suiting  plaintiff  because  he  failed  to  that  plaintiff  might  seek  shelter  in  the 
prove  his  allegation  that  he  was  upon  hotel  from  an  approaching  storm. 
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III.  That  defendant,  well  knowing  the  premises,  did,  on  the 
day  of  9  18    ,  request  and  permit  plaintifE  to  enter 

into  said  bnilding  and  upon  said  piazza ;  that  without  plaintiff^s 
fault  or  negligence,  but  solely  by  reason  of  defendant's  negli* 
gence  as  aforesaid,  said  piazza  fell,  and  plaintiff  w^  thereby  pre- 
cipitated with  great  violence  into  a  stone  area  thereunder. 

IV.  [Allege  injury  /  see  Forme  656-662.] 
Whebefobe  {etc.^  demcund  of  judgment\ 

610.  The  Same ;  Injuries  to  Child,  firom  Unguarded  Pool  in  a  Vacaat| 

Unfenced  Lot. 

[Adapted  from  Klix  v.  Nieman,  68  Wise.  271 ;  32  Northw. 
Rep.  223,  and  from  Schmidt  v.  Kansas  City  Distilling  Co.,  (Mo. 
1886)  7  West.  Rep.  124.] 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
the  owner  and  in  possession  of  premises  known  as  [deecribing 
them]  in  the  city  of 

II.  That  at  the  time  hereinafter  mentioned,  and  for  a  long  time 
prior  thereto,  said  premises  contained  a  deep  and  dangerous  hole 
or  excavation,  the  same  being  partially  filled  with  water  of  the 
depth  of  upwards  of  six  feet. 

III.  That  said  place  was  attractive  to  children  by  reason  of  the 
surface  thereof,  near  the  edges  of  said  pool,  being  covered  with 
clayey  soil,  and  that  children  in  the  neighborhood  were  in  the 
habit  of  resorting  to  the  edges  of  said  pool  to  play  with  such 
clay. 

IV.  That  defendant,  well  knowing  the  premises,  negligently 
and  carelessly  permitted  said  pool  and  said  premises  to  remain 
wholly  unguarded  and  un])rotected  by  fence  or  other  barrier,  by 
means  whereof  plaintiff  on  or  about  the  day  of  ?  18  , 
[without  fault  or  negligence  on  his  part]  ^  fell  into  said  pool. 

V.  [AUege  plaintiff^ e  infancy  cmd  appointment  of  guardian 
ad  litem  ;  see  Form,  63.] 

VI.  \AUege  injury  /  see  Forms  656-662.] 
Whebefobe  \etc,^  demand  of  judgm,ent\ 

^  See  note  at  beginning  of  this  chapter. 
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611.  The  Same;  Injuries  to  Child  from  Dangerous  Vlaygxound  of 

SchooL 

[See  complaint  in  MUler  v.  McCloskej,  9  Abb.  N.  C.  (N.  T.)  303.] 

612.  Againut  both  Owner  and  Occupant  for  Injury  Oauaed  by  BxploaJan 

on  Premises. 

[Complaint  sustained  in  Jackman  v.  Lord,  56  Hun  (N.  Y.),  192 ; 
30  N.  Y.  State  Kep.  507 ;  9  N.  Y.  Supp.  200.]  ^ 

I.  That  at  the  times  hereinafter  mentioned  the  defendant  Y. 
2L  was  the  owner  of  premises  known  as  number  street,  in 
the  city  of  ,  and  the  defendant  W.  X.  was  in  possession  and 
occupancy  thereof  as  lessee. 

II.  That  on  or  about  the  day  of  ,18  ,  the  plaintii! 
was  lawfully  on  the  public  highway  known  as  street,  when 
he  was  injured  by  being  hit  by  some  object  thrown  from  said 
premises  by  an  explosion  of  gas  thereon,  which  explosion  was 
caused  by  the  negligence  of  the  defendants,  without  any  fault 
or  carelessness  on  plaintiiFs  part. 

III.  [Allege  injury^  as  in  JParms  656-662.] 
Wherefore  [etc.,  demand  qfjitdgment], 

618.  Against  Owner,  or  Lessee  of  Whaxf  and  Privileges,  IbrBami^es 

f6r  not  Keeping  it  in  SefMus. 

[Complaint  in  Eadway  v.  Briggs,  37  K  Y.  256.] 

I.  That  at  the  times  hereinafter  mentioned  the  defendants  were 
the  occupants  [or,  owners]  and  in  possession  of  [here  dettiffnaie 
premises  as  thus ;]  the  west  side  of  pier  No.  ,  East  riyer,  and 
the  bulkhead  adjoining  the  foot  of  Old  Slip,  in  the  city  of  New 
York  [under  and  by  virtue  of  a  lease  from  the  mayor,  aldermen 
and  commonalty  of  tlie  city  of  Kew  York],  and  as  aach  owners 
[or,  occupants]  were  bound  to  keep  said  west  side  of  said  pier,  the 


1  The  court  denied  a  motion  by  the  ting  forth  what  act  or  neglect,  if  any, 
defendant  owner  that  the  complaint  be  on  his  part,  was  claimed  by  plaintlfr 
made  more  definite  and  certain  by  set-  to  have  caused  the  explosion  of  gas. 
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balkhead  and  stringpieces,  in  good  and  proper  repair  for  the 
safety  of  teams,  cart  horses,  merchandise  and  passengers  passing 
to  and  fro  thereon  [and  on  the  street  bordering  thereon], 

II.  That  the  said  defendants,  at  the  times  hereinafter  men- 
tioned, carelessly  and  negligently  suffered  said  part  of  said  pier  in 
their  possession  to  get  out  of  repair,  and  especially  that  part  of 
the  stringpieces  adjacent  to  the  street,  so  as  to  render  it  unsafe 
and  dangerous  for  teams  to  pass  and  repass  on  said  part  of  said 
pier,  and  that  the  same,  and  the  stringpieces  thereon,  were  out  of 
repair,  defective  and  rotten,  and  that  portion  of  the  stringpiece 
on  the  west  side  of  said  pier,  and  adjacent  to  the  street,  was 
entirely  gone  [or  otherwise^  occordiTig  to  thefdct], 

III.  That  on  or  about  the  day  of  j  I^  » l>y  reason 
of  the  aforesaid  negligence  and  carelessness  of  the  defendants  in 
suffering  said  premises  to  remain  out  of  repair,  a  valuable  horse 
and  cart  and  harness,  with  a  load  of  merchandise,  all  of  which 
belonged  to  plaintiffs,  were,  without  fault  or  negligence  on  plain- 
tiffs' part,  backed  off  said  west  side  of  said  pier  and  precipitated 
into  the  East  river ;  that  the  horse  was  drowned,  the  merchan- 
dise greatly  damaged,  the  harness  on  said  horse  belonging  to  said 
plaintiffs  destroyed,  the  cart  damaged,  the  rope  used  for  binding 
on  said  merchandise  belonging  to  said  plaintiffs  lost,  and  the  plain- 
tiffs pat  to  great  trouble,  inconvenience  and  expense  in  recovering 
said  cart  and  merchandise  and  in  removing  the  same,  to  their  dam- 
age           dollars. 

Wherefore  \etc.<,  demand  of  judgmenf]. 

614.  The  Same ;  for  Izyuries  to  Vessel  from  bad  Bottom  of  Bock. 

[See  Barber  v.  Abendroth,  102  N.  T.  406,  affg.  20  N.  Y . 
Weekly  Dig.  7,  and  Vrooman  v.  Kogers,  132  N.  Y.  167.] 

I.  That,  at  the  times  hereinafter  mentioned,  plaintiff  was,  and 
now  is,  the  owner  of  the  canal  boat  known  as  the 

II.  On  information  and  belief,  that  defendant,  at  the  times 
hereinafter  mentioned,  was  owner  or  lessee  of  a  dock  at 

in 
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III.  That  on  or  about  the  day  of  9 18    9  plaintiff, 

with  said  boat,  bearing  a  cargo  of  consigned  to  defendant, 

came  npon  the  waters  of  the  ,  to  ,  and  on  or 

about  o'clock  in  the         noon  arrived  at  the  aforesaid  dock 

of  defendant  with  said  boat  and  cargo. 

TV.  That  plaintiff,  at  the  time  above  stated,  moved  his  said 
boat,  bearing  its  said  cargo,  at  the  proper  place  at  said  dock,  and 
due  care  was  taken  by  plaintiff  to  land  said  boat  and  cargo  in  the 
safest  position  to  avoid  damage  and  injury  to  the  said  boat,  and 
that  defendant  then  and  there  received  said  cargo. 

y .  That  the  same  night  said  boat  so  arrived  there,  the  tide  fell 
and  left  said  boat  resting  upon  the  bottom  or  bed  of  said  dock  or 
basin,  and  upon  the  stones  lying  in  the  bottom  of  said  basin  at 
said  dock.  That  said  dock  was  not  a  fit  or  proper  one,  it  being 
too  shallow,  and  having  a  too  stony  and  uneven  bottom. 

VI.  [Indicate  injury,  as  thtis  .•]  That  by  reason  thereof,  and 
before  said  boat  could  be  removed,  the  same,  by  setting  upon  such 
bottom,  was  sprung  out  of  shape  and  made  to  leak  badly,  etc,,  etc, 

VII.  That  said  injuries  were  caused  wholly  by  the  negligence 
and  want  of  care  on  defendant's  part  in  not  having  the  said  bed 
or  bottom  of  said  dock  in  a  fit  and  proper  condition  to  receive 
plaintiff's  said  boat  with  the  cargo  thereon,  and,  as  plaintiff  is 
informed  and  believes,  defendant  well  knew  the  condition  thereof, 
but  nevertheless  failed  to  notify  the  plaintiff  of  the  danger  there 
existing,  and  that  plaintiff  had  no  knowledge  of  such  condition 
previous  to  the  aforesaid  injury. 

VIII.  That  by  reason  aforesaid,  plaintiff  was  compelled  to  and 
did  put  said  boat  upon  a  dry  dock  to  be  repaired,  and  that  he  iiaa 
thereby  necessarily  incurred  large  expenses  in  repairing  it,  and 
]c6t  the  use  of  said  boat  for  a  long  time,  to  his  damage 
dollars. 

Whebbfobe  \etc.y  demamd  of  jvdgment']. 
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616.   The   Same;  Allegation   of  Defective  Oonstruotion  of  Wliar^ 

whereby  Plaintiirs  Horse  was  Lost. 

[Complaint  BaBtained  in  Kennedy  v.  Mayor,  etc.,  of  N".  T.,  73 
N.  T.  365.]^ 

I  and  II.  [As  in  preceding  J^arms.'] 

III.  That  such  loss  was  sustained  by  reason  of  the  negligence 
of  the  defendant  in  failing  to  have  a  stringpiece  on  said  wharf, 
and  that  while  plaintiff  was  backing  up  his  cart  for  the  purpose 
of  loading  the  same  with  ,  his  horse  suddenly  became 
unmanageable,  and  backed  off  the  wharf  into  the  river  and  was  lost. 

IV.  That  the  plaintiff  and  his  servants  made  every  effort  to 
prevent  such  accident  and  loss,  but  such  efforts  were  unavailing. 
That  if  the  said  wharf  had  been  properly  secured  by  the  necessary 
stringpiece,  such  loss  would  not  have  occurred. 

616.  For  Negligence  of  Mill  Owners,  whereby  Plaintiflb'  Land  was 

Overflowed.* 

I.  That  on  the  day  of  ,  the  plaintiffs  were  [and  still 

are]  the  owners  of  a  valuable  mining  claim  [oTj  lands  and 
mines  thereon],  situated  at  ,  upon  which  they  had  bestowed 

great  labor  in  putting  the  same  in  working  order,  and  had 
incurred  large  expense  in  the  purchase  of  tools  for  the  purpose  of 
extracting  gold  therefrom. 

<  It  was  held  error  to  dismiss  the       *  This  form  is  sustained  by  Hoffman 

complaint  at  the  opening  of  the  trial,  v.  Tuolumne   County  Water  Co..  10 

on  the  ground  that  it  appeared  from  Cal.  418,  and  hy  Tuolumne  County 

its  averments  that  it  was  the  unman-  Water  Co.  v,  Columbia,  etc..  Water  Co., 

ageability  of  the  horses  that  caused  the  Id.  198.    It  is  no  objection  that  the 

loss;  on  the  contTary,  it  appctired  that  respect  in  which  the  defendants  were 

the  absence  of  the  stringpiece  was  the  negligent  is  described  in  the  alterna- 

proximate  cause.    Kennedy  f>.  Mayor,  tive.     Whether   the  negligence   was 

78  N.  T.  866.    Same  principal,  Board,  in  one  or  another  particular,  it  does 

etc.,  of  Boone  Co.   «.  Muchler  (Ind.  not  require  separate  counts.  Hoffman  v. 

1894)  86  N.  E.  Rep.  584,  where  plain-  Tuolumne  County  Water  Co.,  9upra; 

tiff's  complaint  charged  negligence  in  s.  p.,  Galev.  Tuolumne  County  Water 

not  providing  a  bridge  with  railings,  Co.,  14  Cal.  25. 
but  also  showed  that  plaintiff's  horse 
had  become  frightened. 
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II.  That  at  the  same  time  the  defendants  were  engaged  in  fur- 
nishing water  to  miners  and  others,  by  means  of  a  ditch  or  canal, 
and  they  were  the  owners  of  [or,  were  possessed  of,  and  using] 
a  reservoir  situated  on  ,  wherein  they  collected  a  large  body 
of  water,  which  water  would  otherwise  have  flowed  down  the  said 
stream. 

III.  That  afterwards,  and  on  the  day  of  ?  IS  , 
the  plaintiffs  being  engaged  in  the  prosecution  of  their  work  as 
aforesaid,  the  defendant's  said  reservoir  by  reason  of  some 
defect  in  its  construction,  insufliciency  for  the  purpose  for 
which  it  was  constructed,  or  carelessness  and  mismanagement  on 
the  part  of  the  defendants,  broke  away,  discharging  an  bnmense 
and  unusual  body  of  water,  which  they  had  collected  in  said  res- 
ervoir ;  which  said  water  so  discharged  flowed  in  and  upon  plain- 
tiffs' mining  claim  [or,  lands  and  mines],  filling  the  same  with 
great  quantities  of  earth,  stone  and  rubbish,  and  carrying  off  and 
destroying  the  lumber  and  tools  used  by  the  plaintiffs  in  working 
and  mining  the  same,  to  plaintiffs'  damage            dollars. 

Whebefoee  letc.j  demand  of  judgment]. 


VII.  Master  and  Servant 

617.  Againat  Employer ;  Injury  Caused  by  Ftill  of  Kateriala. 

[Action  sustained  in  Daly  v.  Schaaf,  28  Hun  (N.  Y.),  314.]  * 

I.  That  on  or  about  the  day  of  j  IS    ,  and  prior 

thereto,  the  defendant  was  the  contractor  for  the  erection  of  a 
certain  building  known  as  No.  street,  in  the  city  of  , 

and  as  such  contractor  had  the  full  and  exclnsive  charge,  man- 
agement and  control  of  said  building,  and  of  the  work  thereon.^ 

*  In  this  case  it  appeared  that  the  *  A  complaint  Is  demurrable  which 

falling  of  the  bricks  was  caused  by  neither  shows   defendant   to  be  the 

the  carelessness  of  a  fellow-servant,  owner,  nor  to  have  had  the  exclusive 

but  as  it  also  appeared  that  the  master  control  in  furnishing  materials,  devis- 

had  assured  the  employee  that  there  ing  plans  and  erecting  the  building, 

was  no  danger,  the  court  sustained  a  HoUenbeck  «.  Winnebago  County,  (IlL 

recovery  for  plaintiff.  1880)  10  Rep.  101. 
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II.  l^ikt  OB  or  about  the  said  day  of  9 18  9  plaintiff 
was  employ^  by  tbe  dof aadant  as  a  workuum  in  and  about  the 
erection  of  said  buildings  and  it  was  the  duty  of  the  defendant  to 
provide  a  good,  safe  and  secure  place  for  plaintiff  to  perform  his 
work  in  said  buildings  with  a  good,  safe  and  secure  covering  over 
the  plaoe  where  plaintiff  was  at  work, 

III.  That  yet,  the  defendant,  not  regarding  his  duty,  conducted 
himself  so  carelessly,  negligently  and  unskillf  nlly,  in  this  behalf, 
that  he  provided  an  insecure,  defective  and  unsafe  place  for  plain- 
tiff to  perform  his  work  in  said  building,  in  that  he  did  not  place 
proper  and  sufScient  covering  over  the  place  where  plaintiff  was 
at  work  to  prevent  bricks,  or  pieces  of  brick,  from  faUing  down 
upon  plaintiff, 

IV.  That  for  want  of  due  care  and  attention  to  his  duty  in  that 
behalf,  on  the  day  and  at  the  place  aforesaid,  while  plaintiff  was 
working  in  the  cellar  or  basement  of  said  building  as  a  workman 
for  the  defendant,  as  aforesaid,  a  brick  fell  from  the  fourth  story 
of  said  building,  and  by  reason  of  the  aforesaid  unsafeness,  defec- 
tiveness and  insecurity  of  the  said  place  where  plaintiff  was  at 
work,  and  the  absence  of  a  proper  and  sufficient  covering  over 
the  place  where  plaintiff  was  so  at  work,  said  brick  struck  plain- 
tiff on  the  head,  whereby  [stating  injury ;  see  Forins  656-662.] 

Y.  That  said  defendant  had  due  and  proper  notice  of  the  dan- 
ger of  plaintiff,  and  was  duly  requested  and  notified  to  provide 
such  covering,  guard  or  protection. 

[VI.  That  the  said  injuries  were  sustained  and  brought  about 
without  any  fault  or  want  of  care  or  negligence  on  the  part  of  the 
said  plaintiff.] 

Wherefore  [etc.y  demand  of  judgmen(]. 

618.  The  Same ;  Fall  of  Building  Through  Overloading  Floors.  > 

■ 

I  and  11.  \Adaptfrom  Form  617.] 

III.  That  said  defendant,  prior  to  the  day  of  , 

18    ,  negligently  and  carelessly  placed,  heaped  and  stored  such 
large  quantities  of  black  walnut  and  other  woods  and  heavy 

'  Adapted  from  oomplaiut  iu  Metz-   181,  where  th«  action  was  sustained, 
gcr  ft,  Hemnan,  \%  N.  Y.  Weekly  Dig. 
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material  in  an  apper  floor  of  said  building,  the  weight  of  which 
said  floor  could  not  bear  or  carry,  all  of  which  said  defendant 
well  knew,  so  that  in  consequence  of  the  great  weight  placed  on 
said  floor  through  the  negligence  of  said  defendant  as  aforesaid, 
and  owing  to  the  defective  condition  of  the  girders  and  beams 
thereof,  and  which  the  defendant  knew  and  negligently  omitted  to 
repair,  said  floor  and  the  girders  or  beams  that  supported  and 
upheld  the  same,  broke,  so  that  the  said  heavy  wood  and  material 
aforesaid  fell  to  the  floor  below  and  upon  plaintiflE,  where  he  was 
then  and  there  at  work  as  aforesaid. 

IV.  That  plaintiflE  had  no  knowledge  or  information  of  the 
quantity  of  wood  and  material,  nor  of  the  great  weight  placed  on 
said  floor  through  the  recklessness  of  said  defendant  as  aforesaid, 
nor  of  the  defective  condition  of  said  girders  and  beams,  and 
that  plaintiflE  was  injured  without  negligence  or  carelessness  on 
his  part,  but  solely  through  the  aforesaid  negligence  of  said 
defendant. 

Y.  [Alleffe  injury ;  see  Fottjm  656-662.] 

Wherefore  \etc,^  demand  of  judgmenf]. 

610.  The  Same,  from  Fall  of  Door. 

[Adapted  from  Griffiths  v.  London,  etc..  Dry  Docks  Co.,  33 
Weekly  Kep.  831.] 

I.  [As  in  Form  ^11 .'] 

II.  That  defendant,  prior  to  the  time  hereinafter  mentioned, 
negligently  and  carelessly  permitted  an  iron  door,  forming  part 
of  the  permanent  construction  of  defendant's  warehouse  at  num- 
ber street  in  said  city  of  ,  to  become  so  weak  and 
defective,  by  reason  of  its  hinges  or  supports  having  become  worn 
and  rusted,  as  to  be  extremely  dangerous  to  the  life  and  limb  of 
persons  passing  near  the  same. 

III.  That  defendant  well  knew  of  the  defective  and  dangerous 
condition  of  said  door,  but  that  plaintiflE  was  altogether  ignorant 
thereof. 

IV.  That  on  or  about  the  day  of  ,  18  ,  while  plain- 
tiflE, in  the  course  of  his  employment  as  aforesaid,  was  in  said 
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warehouBe  and  uecessarilj  near  said  door,  and,  withoat  fault  or 
negligence  on  his  part,  said  door  gave  way  and  fell  with  great 
violence  upon  plaintiff. 

V.  [AUeffe  vnjury  and  damage^  as  in  Forma  656-662.] 

Wherefore  \etc.^  demamd  ofjudgmenf]. 

620.  The  Same,  from  Defective  Scaffold. 

[Adapted  from  Devlin  v.  Smith,  89  N.  Y.  470;  11  Abb.  N.  C. 

322.]  ^ 

I.  [As  in  Form  617.] 

II.  That  prior  to  the  day  of  j  18  ,  defendants  erected 
or  caused  to  be  erected  in  the  ,  a  scaffold  upon  , 
for  the  purpose  of  enabling  workmen  to  paint  said  building ;  that 
said  scaffold  was  upwards  of  ninety  feet  in  height;  that  the 
defendants  knew  the  use  to  which  said  scaffold  was  to  be  put, 
and  it  became  and  was  their  duty  to  erect,  or  cause  to  be  erected, 
a  proper  and  safe  scaffold,  upon  which  men  could  work  in  safety ; 
but  not  regarding  their  duty  in  that  behalf,  they  erected,  or 
caused  to  be  erected,  a  portion  of  such  scaffold  in  a  negligent  and 
improper  manner,  and  unfit  for  the  uses  to  which  it  was  to  be  put. 

III.  That  on  or  about  said  day  of  j  18  ,  plaintiff,  a 
painter  by  trade,  had  been  employed  by  defendants  to  assist  in 
painting  said  building,  and  went  upon  said  scaffold  pursuant  to 
his  employment ;  that  while  so  engaged  in  discharging  his  said 
duties,  and  necessarily  standing  upon  said  scaffold,  and  without 
any  fault  or  negligence  upon  his  part,  but  solely  owing  to  the 
aforesaid  negligence  of  defendants,  said  scaffold  gave  way,  and 
plaintiff  was  thereby  precipitated  a  great  distance  below. 

IV.  [AUege  injury  and  damage^  as  in  Forms  656-662.] 
Wherefore  [etc.j  demand  of  judgmsnf], 

*  In  this  case,  however,  it  appearing  was  imminently  dangerous;   and  see 

by  the  evidence  that  Smith  was  the  Parry  v.  Smith,  16  L.  T.  R.  (N.  S.)98. 

sole  employer,  and  had  procured  the  Compare  Schubert  f.  J.  K.  Clarke  Co., 

co-defendant  Stevenson  to  build  the  (Minn.    1802)  51    N.    W.   Rep.   1103; 

scaffold.  Smith  was  held  not   liable  Heaver  «.  Pender,  L.  R.,  11  Q.  B.  D. 

without  notice  of  the  defect,  but  Ste-  503;  Mulchey  «.  Methodist,  etc.,  Soc., 

venson  was  held  liable  without  privity  125  Mass.  487. 
of  contract  with  plaintiff,  for  the  thing 
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021.  The  Same ;  Allegation  of  Defective  Blerator  Gar.* 

I  and  II.  [^Aa  in  preceding  forma.^ 

III.  That  said  elevator  on  which  plaintiS  was  riding,  in  the 
performance  of  his  duties  under  said  employment,  was  in  an  inse- 
cure, dangerous  and  unsafe  condition,  in  that  there  were  no  guard* 
rails  around  the  same,  and  the  floor  or  platform  of  the  car  of  said 
elevator  was  improperly  secured,  and  was  loose  and  worn  out,  as 
defendant  well  knew. 

IV.  That  by  reason  of  such  improper  construction  and  defec- 
tive and  unsafe  condition  of  said  elevator,  a  heavy  truck,  which 
was  on  said  elevator  at  the  time,  was  rolled  by  the  motion  of  said 
elevator  against  and  upon  the  plaintiff,  tliereby  forcing  him  over 
the  side  of  the  elevator,  etc.  [stating  injury], 

622.  The  Same ;  Allegation  of  Explosion  of  Steam  Engine. 

That  while  said  steamship  was  lying  at  her  said  wharf,  and 
while  the  plaintiff  was  properly  in  the  starboard  engine-room,  the 
valve-box,  or  the  neck  thereof,  near  the  athwartship  bulkhead  in 
the  starboard  engine-room  exploded  ;  that  the  defendant  provided 
and  used  unsafe,  defective  and  insecure  piping  and  other 
machinery,  including  the  said  valve-box  and  the  neck  thereof.^ 

d2d.  The  Same ;  Negligent  Oonntmction  of  ICiney  Servant  being 

Ignorant. 

I.  That  defendant  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  ,  and  at  the  times  hereinafter 

*  From  Boehm  «.  Mace,  26  Abb.  «N.  the  only  Degligence  alleged  was  that 

C.  (N.  Y.)  188;  45  N.  Y.  St.  Rep.  285;  defendant  failed  to  provide  suitable 

18  N.  Y.  Supp.   106.    HMy  error,  to  rules  for  the  running  of  the  elevator, 

allow  reading  to  Jury  of  a  statute  regu-  but  nothing  was  alleged  to  show  that 

lating  the  inclosure  of  elevator  shafts^  defendant  had  any  authority  or  control 

and  to  submit  to  jury  whether  defend-  over  the  elevator, 

ant  had  not  been  negligent  in  not  com-  *  Sustained  in  Manning  «.  Intema- 

plying   with   the  statutory   require-  tional  Navigation  Co.,  24  App  Div. 

ments.  (N.  Y.)  143,  as  sufficiently  definite  as 

In  Troth  v.  Narcross,  111  Mo.  680;  against  defendant's  application  for  a 

90  8.  W.    Rep.  297,    the  complaint  bill  of  particulars, 
was  held  bad  against  demurrer  where 
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mentioned  was  operating  a  mine  known  as  tlie  Mine,  at 

in  the  State  of  ;  and  that  in  the  month  of  9 18    , 

plaintiff  was  in  the  employ  of  defendant  as  a  miner,  and  worked 
in  said  mine. 

II.  That  in  the  operation  of  its  said  mine,  defendant  maintained 
a  shaft  down  to  and  a  tunnel  in  said  mine,  and  plaintiff,  during 
the  course  of  his  said  employment,  was  obliged  to  pass  down  said 
shaft  and  work  within  said  tunnel. 

III.  That  said  tunnel  was  negligently  and  carelessly  constructed 
and  maintained,  and  the  roof  or  arch  thereof  was  improperly  and 
negligently  supported ;  and  that  while  plaintiff  was  at  work 
therein,  and  in  ignorance  of  such  improper  construction  and  neg- 
ligent support,  and  without  fault  or  negligence  on  plaintiff's  part, 
the  roof  or  arch  of  said  tunnel  gave  way  and  fell  upon  plaintiff. 

IV.  [AUege  danfnage%  as  in  Forms  656-662.] 
Whkbbpobb  \etc.^  demcmd  of  jvdgmenf]. 

684.  The  Same;  lCa«ter  having  been  Bequested  to  Guard  against 
Threatened  Danger,  but  Giving  Assurance  of  Safety.^ 

I.  \^AUege  defendcmts  operation  of  mine  cmd  plaintiffh 
e7nployment^  as  in  preceding  form,.'] 

II.  That  directly  above  the  place  where  plaintiff  worked  in 
said  mine  was  an  overhanging  cliff  or  rock,  which  had  several 
fissures  running  tlirough  it,  and  was  in  imminent  danger  of  falling 
at  any  moment. 

III.  That  defendant  was  then  and  there  informed  of  the  dan- 
gerous condition  of  said  rock,  and  was  requested  to  remove  the 
same,  but  negligently  omitted  so  to  do  [and  assured  plaintiff  that 
it  was  safe  for  him  to  continue  to  work  thereunder*]. 

IV.  That  [relying  upon  said  assurance,  plaintiff  continued  to 
work  under  said  rock,  but  that*]  in  consequence  of  defendant's 
said  omission,  and  without  fault  or  negligence  on  plaintiff's  part, 

^  Action  sustained  in  Plantzar  v,  Tilly  For  an  application  of  the  maxim 

Foster  Iron  Mining  Co. ,  09  N.  Y.  868.  "  aoUnii  nonfit  iniwria, "  see  Fitzgerald 

*  These   clauses  are  inserted  here,  v.  Conn.  River  Paper  Co.,  20  N.  IS. 

though  not  in  the  precedent.  Rep.  464. 

80 
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thereafter,  to  wit,  on  or  about  the  day  of  9  18     )  s&id 

rock  fell  upon  plaintiff. 

V.  [AUege  damage  as  in  Forma  656-662.] 

626.  The  Same ;  Allegation  of  Defects  in  Apparatus  for  Operating 

Mine.* 

I  and  II.  \^A8  in  preceding  formes.'] 

III.  That  plaintiff^s  said  injuries  were  caused  by  reason  of 
defects  in  the  condition  of  the  ways,  works,  machinery  or  plant 
connected  with  or  used  in  said  business  of  defendants,  to  wit, 
said  cars  were  defective ;  said  cross  entry  was  defective ;  that  said 
defects  arose  from,  or  had  not  been  discovered  and  remedied, 
owing  to  the  negligence  of  defendants,  or  of  some  person  in  the 
service  of  the  defendants,  and  intrusted  by  them  with  the  duty 
of  seeing  that  the  said  ways,  works,  machinery  and  plant  were  in 
proper  condition. 

626.  The  Same ;  Danger  which  was  of  PlaintifTs  Risk,  but  Enhanced 
by  Defendant's  Neglect,  Plaintiff  being  Ignorant  of  Unusual  Danger.* 

I.  [^AUege  defendants  ownership  and  operation  of  m,ine  as  in 
Form  623,  and  continice  as  thus]  and  plaintiff  then  was,  and  for 
some  time  previous  had  been,  in  the  employment  of  defendant  as 
one  of  a  number  of  timber  men,  and  in  his  service  as  such  was 
required  to  enter  newly-worked  drifts  and  stopes,  for  the  purpose 
of  securing  the  same  with  braces  and  timbers  for  the  protection 
of  said  mine  and  the  security  of  defendant's  officers  and  servants. 

II.  That  at  the  time  hereinafter  mentioned,  and  for  some  weeks 
prior  thereto,  defendant,  by  its  servants  and  employees,  was 
and  had  been  at  work  excavating  in  a  certain  stope  in  said  mine, 
and  that  the  ground  in  which  said  work  was  proceeding  was  very 
heavy  and  dangerous,  involving  more  than  the  usual  risk  of  fall- 

*  From  McNamara  f).  Logan,  100  service  of  the  person  intrusted  by  de- 
Ala.  187;  14  So.  Rep.  175,  where  it  fendant  to  look  after  the  machinery, 
was  held  that  the  paragraph  was  not  The  decision  in  this  latter  respect 
ohjectionable  on  the  ground  that  it  turned  somewhat  on  the  application  of 
states  more  than  one  cause  of  action;  the  Alabama  statute, 
nor  should  plaintiff  have  been  required  *  Action  sustained  in  Trihay  e. 
to  state  the  name  or  position  in  the  Brooklyn  Lead  Co.,  (Utah,  1886). 
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ing  and  caving  in,  and  that  it  was  necessary,  in  consequence 
thereof,  that  said  stope  should  be  braced  and  timbered  as  fast  as 
the  work  of  excavation  progressed,  and  that  such  danger  was 
known  to  the  defendant,  and  its  superintendent  and  foreman 
in  charge  of  said  work. 

III.  That  defendant,  on  or  about  the  day  of  ,18  , 
caused  large  quantities  of  earth  and  rock  to  be  excavated  from  said 
stope,  and  negligently  and  carelessly  omitted  to  cause  it  to  bo 
braced  and  timbered  when  newly  worked,  and  allowed  it  to 
remain  in  an  unusually  unsafe  and  dangerous  condition,  for  want 
of  prompt  and  sufficient  bracing  and  timbering ;  and  that  there- 
after and  while  the  same  was  in  such  unusually  dangerous  condi- 
tion, the  defendant  negligently  required  and  directed  plaintiff  to 
enter  said  stope  and  brace  and  timber  the  same ;  and  thereupon 
the  plaintiff,  having  no  knowledge  of  such  dangerous  and  unsafe 
condition,  did  enter  the  same  for  the  purpose  of  bracing  and  tim- 
bering it  as  aforesaid,  in  accordance  with  defendant's  directions ; 
that  immediately  large  quantities  of  earth  and  rock  fell  from  the 
upper  part  of  said  stope  upon  plaintiff,  all  of  which  was  without 
any  fault  or  negligence  on  plaintiff's  part. 

IV.  [AUege  damage  as  in  Fonna  656-662.] 
Wherefore  \etc,^  demand  of  judgment'], 

627.  The  Same ;  Lack  of  Safety  Appliance,  which  Master  Promised  to 

Supply.' 

I.  \^AUege  defendam,^  8  htisvnsds  as  in  preceding  form^J] 

II.  That  at  and  before  the  times  hereinafter  mentioned,  plain- 
'  tiff  was  in  the  employ  of  defendant,  and  in  such  employment  was 

[descrihe  hriejly  the  line  of  em,ploym,enty  as  thus]  running  a  steam 
hoister  at  defendant's  coal  yard  at  ,  and  it  was  the  duty  of 

defendant  to  provide  safe  and  proper  covering  for  the  gear, 
apparatus  and  machinery  connected  with  said  hoister,  which  cov- 
ering was  usual  upon  machinery  of  this  character,  and  necessary 
in  order  that  the  same  could  be  safely  operated.' 

*  Action  sustained  in  Gillaudeu  «.  *  This  allegation  is  necessary.  To- 
CkMSt  Wrecking  Co.,  18  Weekly  Dig.  rongo  «.  Salliotte,  (Mich.  1894)  57  N. 
(N.  Y.)  806.  W.  Rep.  1042. 
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III.  That  defendant,  not  regarding  his  daty  as  aforesaid,  care- 
lessly and  negligently  failed  to  provide  a  safe  and  secure  coYering 
for  said  gear,  apparatus  and  machinery  [of  which  he  had  notice]. 

IV.  That  thereupon,  and  shortly  prior  to  tJie  injury  liereinaf ter 
mentioned,  defendant  promised  this  plaintiff,  then  as  aforesaid  in 
his  employ,  that  he  would  forthwith  place  upon  said  gear,  appa- 
ratus and  machinery  a  safe  and  proper  covering. 

Y.  That  defendant  wholly  failed  to  fulfill  said  promise,  and 
that  solely  from  his  negligence  as  aforesaid,  and  without  fault  or 
negligence  on  plaintiff's  part,  and  on  or  about  the  day  of 

,  18  ,  while  plaintiff  was  so  running  said  steam  hoister  for 
defendant,  his  left  hand  was  caught  in  said  gear  so  negligently 
left  uncovered  by  defendant  and  drawn  between  the  cogs  of  the 
wheels  thereof  and  crushed. 

VI.  {^Allege  dcmiage  as  in  Forms  656-662.] 


628.  The  Same ;  Allegation  of  Sappl3ri2i9  Hachme  with  an  ITnn* 

aary  Applianoe  of  a  Baneeroue  Character.^ 

I  and  II.  [As  in  preceding  forms^^ 

III.  That  the  said  [roller]  by  which  plaintiff  was  caught  and 
injured,  as  hereinafter  set  forth,  was  unsafe  and  dangerous  in 
having  upon  it  teeth  or  spikes  which  were  and  are  wholly  useless 
and  unnecessary,  which  fact  was  well  known  to  defendant,  but  of 
which  fact  and  of  the  use  of  said  roller  plaintiff  was  wholly 
ignorant ;  that  the  defendant  had  neglected  and  refused  to  put 
said  roller  in  a  proper  and  safe  condition. 

629.  The  Same;  where   Injury   Occurs  from  Two  Defects  in  Safety 

Appliances  for  Machinery,  or  from  One  of  Them.* 

I.  [AUege  nAXtwre  of  defendants  businessy  atnd  plaintiffs  line 
of  service^  as  in  Fonn  617.] 

^  An  allegation  that  a  roUer  "  was  spikes  whicli  were  uaneee^aaty.    t^ 

defective,    unsafe    and    dangerous/'  Anderson  «.  Northern  Pac.  Lumber 

might  be  regarded  as  only  charging  Co.,  21  Oreg.  281 ;   28  Pac.  Rep.  5, 

that  something  was  lacking  and  there-  from  which  this  form  is  adapted, 

fore  it  was  unsafe,  etc.,  and  not  suf-  *  Where  the  complaint  alleges  two 

flcient  to  let  in  evideace  that  it  was  or   more  particulars   of    negligenQ^ 

dangerous  in  having  upon  it  teeth  or  plaintiff  may  recover  if  he  prove  aqy 
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II.  That  it  wa8  defendant's  duty  to  provide  a  soft  wood  floor  in 
front  of  said  saw,  in  order  that  said  plaintiff  might  stand  thereon 
without  slipping ;  that  it  was  also  defendant's  duty  to  place  guards 
over  the  knives  of  said  saw,  so  that  the  person  of  the  workman 
engaged  in  operating  said  machine  would  be  protected  from  injury. 
That  said  soft  wood  floor  and  said  guards  are  usually  supplied  as 
aforesaid,  and  are  reasonable  and  necessary  appliances  to  insure 
the  safe  operation  of  a  saw  of  this  character.* 

III.  Yet  defendant,  disregarding  his  duty  as  aforesaid,  negli- 
gently and  carelessly  placed  a  hard  wood  floor  in  front  of  said 
saw,  which  was  and  continued  to  be  slippery  and  unsafe,  and  neg- 
ligently and  carelessly  permitted  said  knives  to  remain  wholly 
without  guards. 

IV.  That  within  days  before  the  injury  hereinafter  men- 
tioned, plaintiff  complained  to  defendant  of  the  dangerous  condi- 
tion of  said  floor  and  of  said  machine  as  aforesaid ;  that  defend- 
ant thereupon  promised  plaintiff  that  he  would  remedy  said 
defects,  and  each  of  them,  and  plaintiff  was  thereby  induced  to 
continue  in  his  said  employment  with  the  expectation  that  said 
defects  would  each  of  them  be  immediately  remedied. 

Y.  That  defendant  wholly  failed  to  fulfill  his  said  promise,  and 
that,  by  reason  of  the  premises,  and  on  or  about  the  day  of 

,18  ,  while  plaintiff  was  engaged  in  the  course  of  his 
said  employment,  and  without  fault  or  negligence  on  his  part,  he 
slipped  upon  said  floor  by  reason  of  the  slippery  character  thereof, 
and  fell  upon  and  against  said  saw,  and  by  reason  of  defendant's 
said  negligence  in  not  providing  said  saw  with  guards,  he  came  in 
contact  with  the  knives  of  said  saw. 

y  I.  That  thereby  plaintiff's  hands  were  much  cut  and  lacerated 
[continue  accord  mg  to  fact 'y  see  Forma  656-662.] 

Wherefore  [etc,^  demand  of  judgment], 

ooe  of  them  which  in  itself  actually  E.  Rep.  714,  from  which  this  form  has 

did  cause  the  Id  jury,  although  the  oth-  been  adapted, 

era  remain  unproved.    Weber  Wagon  ^  See  note  to  preceding  form. 
Co.  V.  Kehl,  (Dl.  Sup.  Ct.  1892)  29  N. 
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680.  The  Same;  fixnn  Defect  in  Machinery  from  Tkiluxe  to  keep  ia 

Bepair,  and  Unknown  to  Servant.  > 

I.  [AUsge  d^endanfs  hvsinesa^  cmd  the  Ime  of  jdainiiff^^s 
service,  as  in  Form  617.] 

II.  That  it  was  the  duty  of  defendant  to  provide  safe  and  snit- 
able  machinery  for  plaintiff's  use  in  his  said  employment,  and 
keep  the  same  in  proper  repair ;  but  that  defendant,  disr^arding 
his  dnty,  negligently  and  carelessly  permitted  a  machine  known 
as  [a  card  cutter],  which  it  was  plaintiff's  duty  to  use,  to  become 
defective  and  out  of  order ;  that  such  facts  were  known  to  defend- 
ant, but  were  unknown  to  plaintiff.' 

III.  That  on  or  about  the  day  of  >  IS  ,  while 
plaintiff  was  using  said  machine  in  the  ordinary  discharge  of  his 
said  duty,  and  without  fault  or  negligence  on  his  part,  one  of  the 
knives  of  said  machine,  in  consequence  of  defendant's  said  negli- 
gence, became  violently  detached,  and  was  thrown  upon  plaintiff's 
left  hand. 

IV.  {^Allege  injury  and  damage,  as  in  Forms  656-662,  a/icordr 
ing  to  the  fa^f] 

Wherefore  [etc,,  dema/nd  of  jvdgmenf], 

631.  The  Same ;  from  Incompetent  Fellow-eervant. 

I.  [Allege  defendants  hvsiness  and  line,  of  plaintiff^  s  service^ 
as  in  FoTfa  617.] 

II.  That  it  was  the  duty  of  defendant  to  provide  competent 
and  skillful  fellow-servants,  but  that  defendant,  disregarding  his 
said  duty,  negligently  and  carelessly  employed  and  allowed  one 
M.  N.  to  run  the  engine  and  boilers  in  his  said  distillery  ;  [state 
facts  showing  servants  incompetence,  as  thus  ;]  that  said  M.  N. 
was  not  a  licensed  or  a  skilled  engineer,  and  by  reason  thereof 
and  of  his  intemperate  habits  was  wholly  unfit  and  incom- 
petent to  run  said  engine  and  boilers.     That  defendant,  his  agents 

*  For  a  recent  and  able  discussion  of  knowledge  and  plaintiff's  ignonmee, 
the  maxim  *' volenti  nan  fit  ir^uria**  are  necessary  in  some  jurisdictions;  in 
see  Fitzgerald  v.  Conn.  River  Paper  others,  the  servant^s  knowledge  is  mat- 
Co.,  29  N.  E.  Rep.  464.  ter  of  defense.    See  general  note  at 

*  Allegations,    both    of   defendant's  beginning  of  this  chapter. 
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and  superintendents  well  knew  M.  N.'b  said  unfitness  and  lack  of 
skill  and  intemperate  habits,  but  that  plaintiff  was  wholly  igno- 
rant thereof.* 

III.  That  on  or  about  the  day  of  ,  18  ,  while 
plaintiff  was  performing  his  said  duties  [as  fireman]  said  M.  N. 
so  recklessly  and  negligently  managed  said  engine  and  boilers 
that  one  of  the  boilers  exploded,'  shattering  the  building,  and 
thereby  plaintiff,  without  fault  or  negUgence  on  his  part,  was 
violently  thrown  down  and  bruised  and  crushed  by  the  falling 
debris.' 

IV.  [Allege  injury  according  to  fact  ^  see  Forme  666-662.] 
Whereforb  \etc,^  dema/nd  of  judgment]. 

682b  The  Same ;  from  Ignorance  in  the  Use  of  BangerouB  Tool,  Where 
Employee  was  Young  and  Without  Experience.^ 

I.  [^Allege  defendcmt^s  htmness  as  in,  Form  617.] 

II.  That  plaintiff,  who  is  an  infant  of  the  age  of  years, 
was,  on  or  about  the  day  of  ,  18  ,  employed  by 
defendant  to  cut  steel  with  a  cold  chisel ;  that  plaintiff  had  never 
before  been  employed  to  do  work  of  that  character,  and  was 
wholly  ignorant  of  the  proper  tools  with  which  the  work  might 

^  Negligence  in  the  selection  of  the  the  day  of  injury  and  that  he  was  ad- 

Bervant    or    in    his    retention    after  dieted  to  intemperance.     Lyons  v.  N. 

knowledge,  actual  or  constructive,  of  Y.  Central,  etc.,  K.  R.  Co.,  89  Hun 

his  unfitness,  is  of  the  gist  of  the  ac-  (N.  Y.),  885. 

tion,  and  must  be  proved.  McEvoy  As  to  the  rule  in  California  regiird 
r.  Manhattan  Ry.  Co.,  12  N.  Y.  8tate  ing  the  necessity  of  alleging  and  prov- 
Rep.  78.  An  allegation  of  negligence  ing  that  the  superintendent  who  hires 
in  continuing  in  employment  after  an  incompetent  fellow-ser.vant  was 
knowledge  of  unfitness  cannot  be  sup-  himself  negligently  selected  by  de- 
ported by  proof  of  employment  with-  fendant,  see  Collier  v.  Steinhart,  51 
out  reasonable  inquiry  as  to  fitness.  Cal.  116. 

Union  Pac.  Ry.  Co.  t.  Young,  8  Kan.  '  It  may  be  that  particulars  of  the 

658.     Mere  negligence  of  the  fellow-  explosion  may  be  required  if  plaintitt 

servant  is  not   enough  to  allow  re-  knew  more  facts  concerning  it.    Fitts 

covery.    Moss  t.  Pacific  R.  Co.,  49  v.  Waldeck,  8  N.  E.  Rep.  585. 

Mo.  167.  '  See  other  forms,  included  in  ac- 

Under  an   allegation   that  defend-  tions  against  railroad  companien,  nura> 

ant  employed   *'  unskillful,  incompe-  bers  568  and  569. 

tent  and  improper  servants."  plaintiff  ^  Although  all  these  allegations  may 

may  show  the  servant's  intoxication  on  not  be  essential,  they  may  properly  be 
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be  performed  with  safety,  and  wholly  inexperienced  in  the  nse  of 
said  tool. 

III.  That  defendant,  wholly  disregarding  his  duty,  negligently 
and  carelessly  permitted  plaintiff  to  engage  in  said  work,  witliout 
informing  him  that  said  work  was  in  any  wise  dangerous  to  an 
unskilled  or  inexperienced  workman,  nor  did  defendant  furnish 
plaintiff  with  suitable  tools  with  which  to  do  said  work,  nor  did 
he  instruct  plaintiff  as  to  the  proper  manner  in  which  to  do  said 
work,  all  of  which  it  was  defendant's  duty  to  do. 

IV.  That  said  work  is  dangerous  and  requires  skill  and  knowl- 
edge on  the  part  of  the  workman  in  order  that  it  may  be  safely  per- 
formed, and  was  not  and  is  not  such  work  as  an  employee  of 
plaintiff's  age  and  experience  ought  properly  to  be  required  to  do. 

V.  That  on  or  about  the  day  of  >  18  ,  while  plain- 
tiff was  engaged  in  said  work,  and  without  fault  or  negligence  on 
his  part,  a  fragment  of  steel,  cut  off  by  plaintiff  with  his  oold 
chisel,  pierced  and  became  embedded  in  plaintiff's  right  eye. 

VI.  [Allege  injury  ;  see  Jfbrms  Q66-662J] 
Wherefore  [etc.^  demcmd  of  Judgment']. 

VIII.  For  Malpractice,  etc. 

688.  Against  aa  Attorney  for  Negligence  in  Proseoution  of  a  Bait.' 

I.  That  at  all  the  times  hereinafter  mentioned  defendant 
was  an  attorney  at  law,  engaged  in  the  practice  of  his  profession 
at 

iDcluded  so  as  to  guard  against  a  pos-  the  attorney  must  respond  in  damages, 

Bible  variance  in  particular  ground  of  to  the  extent  of  the  injury  sustained, 

liability.    See  Whitelaw  v.  Memphis,  But  it  must  not  be  understood  that  an 

etc.,  R.  R.  Co.,  (Tenn.  1886)  1  S.  W.  attorney  is  liable  for  every  mistake  that 

Ren.  87.  may  occur  in  practice,  and  held  respon* 

1  When  a  person  adopts  the  prof es-  sible  for  the  damages  that  may  result, 

sion  of  the  law,  and  assumes  to  ezer*  If  he  acts  with  a  proper  degree  of  at- 

clse  its  duties  in  behalf  of  another,  for  tention,  with  reasonable  care,  and  to 

hire  and  reward,  he  must  be  held  to  the  best  of  his  skill  and  knowledge,  he 

employ  in  his  undertaking  a  reasonable  will  not  be  held  responsible.    2  Watts 

deirree  of  care  and  skill.    If  injury  re-  &  8.  (Pa.)  108;  8  How.  (Miaa.)  814;  5 

suits  to  the  client,  for  the  want  of  such  Bmed.  &  M.  (Miss.)  268;  21  Ala.  647;  8 

a  degree  of  reasonable  care  and  skill,  Mass.  51;  45  111.  151. 
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11.  That  the  plaintifi,  in  or  about  the  month  of  9  18    , 

retained  and  employed  defendant  as  snch  attorney,  for  a  compen- 
sation to  be  paid  him  therefor,  to  *  prosecute  and  conduct  an 
action  in  the  Court  for  the  county  of  ,  on  behalf 

of  this  plaintiff  against  one  M.  N.,  for  the  recovery  of  the  sum  of 
dollars  due  from  him  to  this  plaintiff,  and  the  defendant 
undertook  to  prosecute  said  action  in  a  proper,  skillful  and  dili- 
gent manner,  as  the  attorney  of  the  plaintiff.' 

In  Stevens  v.  Walker,  65  III.  151,  an  they  will  be  ultimately  sustained  by  a 

attorney  was  held  liable,  under  the  cir-  court  of  last  resort.    He  only  under- 

cumstances,  for   the  loss  of  a  claim  takes  to  avoid  errors  which  no  mem- 

placed  in   his   hands   for   collection,  ber  of  his  profession  of  ordinary  pru- 

which  he  delayed,  without  excuse,  to  dence,    diligence    and    skill    would 

prosecute,  until  the  time  allowed  for  commit.    On  one  hand  practitioners 

proceeding  expired.    See,  also,  Faulk  are  bound  to  possess  the  skill  and  ex- 

«.  Falls,  (Sup.  Ct.  Ind.  1883)  15  Chi-  ercise  the  diligence  and  attention  of 

cago  Legal  News,  100.  prudent  members  of  their  profession, 

An  attorney  who  receives  a  demand  and  on  the  other  hand  they  are  released 

for  collection  from  a  creditor  at  a  dis-  from   all   liabilities  or  consequences 

tance,  without  any  special  instructions,  which,  considering  the  fallibility  of 

has  a  discretionai7  power  not  to  have  human   reason,  must   necessarily  be 

the  debtor  committed  on  the  execution,  sometimes  unforeseen.    They  are  only 

and,  if  he  has  been  committed,  may  charged  with  utter  incompetency  or 

discharge  him  from  the  commitment,  want  of  ordinary  care  in  a  particular 

if  he  acts  as  a  man  of  common  pru-  case."    The    Supreme  Court  of   the 

dence  would  do  from  the  apparent  cir-  United  States  says,  in  Savings  Bank 

cumstances  of  the  debtor.    Hopkins  v.  Ward,  100  U.  S.  198:  "  It  must  not 

«.  Willard,  14  Yt.  474.  be  understood  that  an  attorney  is  liable 

The  courts  have  emphatically  ruled  for  every  mistake  that  may  occur  in 
that  no  attorney  can  be  held  to  infalli-  practice,  or  that  he  may  be  held  re- 
bility  of  judgment,  or  to  a  warranty  sponsible  to  his  client  for  every  error 
of  the  result  of  bis  work.  This  must  of  judgment  in  the  conducting  of  his 
necessarily  be  so  because  of  the  diffl-  client's  case.  Instead  of  that,  the  rule 
culties  and  uncertainties  that  surround  is  that,  if  he  acts  with  a  proper  degree 
his  work,  and  that  are  uncontrolled  by  of  skill  and  with  reasonable  care  and 
him.  In  Bowman  v.  Tallman,  27  How.  to  the  best  of  his  knowledge,  he  will 
Pr.  (N.  Y.)  274,  the  court  say:  **  There  not  be  held  responsible.  Attorneys  do 
is  no  implied  agreement  in  the  relation  not  profess  to  know  all  the  law,  or  to 
of  counsel  and  client,  or  in  the  em-  be  incapable  of  error  or  mistakes  in 
ployment  of  the  former  by  the  latter,  applying  it  to  the  facts  of  every  case; 
that  the  former  will  guarantee  the  as  even  the  most  skillful  of  the  pro- 
success  of  his  proceedings  in  a  suit,  or  fession  will  hardly  be  able  to  come  up 
the  soundness  of  his  opinions,  or  that  to  that  standard." 

81 
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III.  That  at  the  time  of  said  employment,  and  until  after  the 
day  of         9  IB    ,  said  M.  N.  was  the  owner  of  real  estate 
within  the  said  county,  and  uninenmbered,  of  a  value  exceeding 
dollars ;  that  the  defendant  might,  in  case  he  had  prose- 
cuted said  action  with  due  diligence  and  skill,  have  obtained  final 
judgment  therein  for  this  plaintiff  before  the  said  day  of 

,18  ,*  yet  he  did  not  do  so,  but  so  negligently  delayed  insti- 
tuting, and  unskillf  ully  conducted  said  action,  and  permitted  the 
same  to  be  delayed  that  by  his  negligence,  delay  and  want  of  skill, 
he  did  not  obtain  judgment  until  the  day  of  ^  18     ; 

that  meanwhile  said  M.  N.  had  sold  and  transferred  his  said  real 
estate  and  had  become  insolvent. 

lY.  That  by  reason  of  the  aforesaid  negligence  of  defendant 
said  judgment  was  and  is  worthless,  and  the  plaintiff  has  been  hin- 
dered and  deprived  of  the  means  of  recovering  said  sum  of  money, 
to  his  damage  dollars. 

Wherefore  [etc.,  demand  of  jtidgment], 

634.  Against  the  Same,  for  Negligent  Defense. 

I.  [As  in  preceding  J^orm  to*,  continuing ;]  defend  on  behalf 
of  this  plaintiff  an  action  brought  against  him  by  M.  N.,  then 
pending  in  the  Court  for  the  recovery  of  dollars, 
falsely  claimed  by  said  M.  N.  to  be  due  from  this  plaintiff,  and 
the  defendant  undertook  to  defend  said  action  in  a  proper,  skill- 
ful and  diligent  manner  as  the  attorney  of  plaintiff. 

II.  That  such  proceedings  were  thereafter  had  in  such  action 
that  it  became  the  duty  of  the  defendant  as  the  attorney  of  this 
plaintiff  to  interpose  an  answer  on  his  behalf  to  the  complaint 
therein,  on  or  about  the  day  of  >  18  ;  that  defendant 
wholly  neglected  so  to  do,  and  by  reason  thereof,  and  through  his 
said  neglect,  judgment  by  default  for  dollars  was  obtained 
against  the  plaintiff  in  said  action,  and  by  reason  thereof  this 
plaintiff  was  compelled  to  and  did  pay  to  the  said  M.  N. 

1  Plaintiff  must  show  affirmatively   without  delay,  would  have  been  col- 
that  the  damages  sought  have  resulted  lectible.    Joy  «.  Morgan,  28  N.  W. 
from  the  negligence  complained  of;    Rep.  287. 
€.  g.,  that  the  judgment,  if  obtained 
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dollars,  the  sum  so  recovered  by  him,  and  also  paid  to  defendant  for 
alleged  disbursements  in  defense  of  such  action  the  additional 
sum  of  dollars,  amounting  in  all  to  the  sum  of  dollars. 

in.  That  more  than  [six]  years  had  elapsed  since  the  alleged 
cause  of  action  against  this  plaintiff  and  in  favor  of  said  M.  N. 
had  accraed,  and  that  the  alleged  cause  of  action  was  thereby 
wholly  barred  and  would  have  been  defeated  and  dismissed  but 
for  defendant's  negligence  as  aforesaid  [or  othervme  show  that 
plaintiff  would  ha/ve  succeeded  in  his  defense']. 

Whekefobe  [etc.<i  demand  of  judgmenf], 

d86.  AgaiTmt  the  Same,  for  Negligence  in  ExftTniuiug  Title. 

I.  [As  in  I^orm  6SS.] 

II.  That  at  a  time  hereinafter  mentioned,  the  plaintiff  made  a 
contract  with  one  M.  N.  for  the  purchase  from  him  of  certain 
real  property  [very  brief y  digitate  the  premises],  for  the  sum  of 

dollars,   which   property  said  M.  N".  assumed  to  have 
power  to  convey  in  fee,  free  and  clear  of  all  incumbrances. 

III.  That  the  plaintiff,  in  the  month  of  5  18  ,  retained 
and  employed  the  defendant,  as  such  attorney,  to  examine  the 
title  of  M.  N.  to  said  property  to  ascertain  if  said  title  were  good, 
and  whether  any  incumbrances  existed  thereon,  and  to  cause  and 
procure  an  estate  therein  in  fee  simple  and  clear  of  all  incum- 
brance, to  he  conveyed  to  the  plaintiff ;  which  the  defendant  for 
compensation  to  be  paid  to  him  [or,  in  consideration  of 

dollars  paid  to  him  by  plaintiff]  undertook  to  do. 

IV.  That  the  defendant  did  not  so  do,  but  negligently,  care- 
lessly and  unskillfuUy  conducted  such  examination,  and  negli- 
gently and  unskillfuUy  failed  to  ascertain  or  discover  if  said  title 
were  good  and  whether  any  incumbrances  existed  thereon,  and 
did  not  use  proper  endeavors  to  cause  or  procure  a  good  and  suflS- 
cient  title  in  fee,  clear  of  incumbrance  to  be  conveyed  to  the 
plaintiff ;  but,  on  the  contrary,  wrongfully  advised  and  induced 
the  plaintiff  to  pay  said  M.  N.  the  sum  of  dollars,  being 
said  purchase  money  of  the  premises,  when  in  fact  said  M.  N.  had 
no  title  thereto,  and  said  sum  of  dollars  is  wholly  lost  to 
plaintiff,  [or,  when  said  property  was  subject  to  incumbrances  to 
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the  sum  of  dollars,  as  follows  :^  {specifying  themf  and 

the  plaintiff,  in  order  to  release  the  premises  from  said  incum- 
brances, was  compelled  to  and  did  pay  the  holders  thereof  the 
sum  of  dollars]. 

Y.  That  by  reason  of  the  premises,  plaintiff  has  been  damaged 
dollars. 

Wheeepobe  \etc,j  demand  of  judgmenf]. 

636.  Against  Attorney  for  Negligent  or  Fraudulent  XnTestment  on 

Mortgage. 

I.  That  heretofore,  and  in  or  about  the  month  of  5  18  , 
plaintiff  intrusted  and  confided  to  the  defendant  the  sum  of 

dollars,  which  the  said  defendant  undertook  safely  and 
securely  to  invest  upon  good  bond  and  mortgage  for  the  benefit  of 
this  plaintiff. 

II.  That  the  said  defendant,  contrary  to  his  duty  and  obliga- 
tion in  the  premises,  invested  the  said  sum  in  a  mortgage  for  his 
own  benefit  or  the  benefit  of  his  wife,  Y.  Z.,  by  having  a  mort- 
gage executed  to  his  said  wife  upon  property  in  the  city  of 

,  purchased  by  him  and  placed  in  her  name,  and  then 
exchanged  by  him.  After  such  exchange  he  caused  an  assign- 
ment of  such  mortgage  to  be  made  to  this  plaintiff,  of  which 
assignment  he  retained  possession  and  refrained  from  placing  the 
same  on  record,  thereby  securing  to  himself  the  entire  control 
and  dominion  over  the  said  mortgage. 

III.  That  there  was  a  prior  mortgage  for  dollars  upon 
the  premises  on  which  he  invested  said  sum  of  dollars, 
which  said  prior  mortgage  was  subsequently  foreclosed ;  that 
notice  of  such  foreclosure  was  received  by  the  defendant  and  by 

*  It  is  not  sufficient  to  allege  that  the  ure  in  either  of  these  respects  he  is 

property  Tvas  incumbered.    The  com-  liable  to  the  party  injured.     Chase  «. 

plaint  must  show  how  the  property  Heaney.  70  111.  268;  Byrnes  9.  I^lmer, 

was  incumbered.    Elder  «.  Bogardus.  18  N.  Y.  App.  Div.  1;  45  N.  Y.  8upp. 

Hill  &  D.  Supp.   (N.   Y.)  116.     The  479;  Watson  «.  Muirhead,  67  Pa.  St. 

law  implies  that  a  person  engaged  in  161.    The  action  will  not  lie  without 

searching  records  and  examining  titles  privity    of  contract.     Dundee,  etc., 

possesses  the  knowledge  and  skill  re-  Co.  «.  Hughes,  18  Am.  L.  Rev.  725. 

quisite  for  the  business,  and  that  he  '  For  precedents  in  allegation  of  in- 

will  use  ordinary  care;  and  for  a  fail-  cumbrances,  see  anU^  Form  410. 
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his  said  wife  as  a  defendant  in  the  action ;  that  defendant  con- 
cealed the  fact  from  this  plaintiff,  and  caused  or  permitted  an 
appearance  to  be  interposed  in  said  foreclosure  proceedings  on 
behalf  of  his  said  wife,  said  T.  Z.,  as  owner  of  the  second  mort- 
gage aforesaid,  in  which  defendant  pretended  to  have  invested 
the  moneys  of  this  plaintiff. 

lY.  That  the  said  defendant,  so  acting  as  the  agent  or  trustee 
of  this  plaintiff,  negligently  and  carelessly  invested  the  said  sum 
of  dollars  upon  insufficient,  inadequate  and  improper 

security,  to  wit,  in  a  second  mortgage  upon  property  already 
incumbered  by  a  prior  first  mortgage  of  dollars  and 

upon  the  bond  of  an  irresponsible  mortgagor, 

y.  That  at  the  time  of  making  such  investment  the  defendant 
well  knew  that  this  plaintiff  was  not  possessed  of  any  other  means 
or  property  than  the  sum  so  confided  to  him,  and  that  she  would 
be  entirely  unable  to  protect  the  investment  so  made  against  the 
heavy  mortgage  which  had  priority  over  that  in  which  he  invested 
said  sum. 

YI.  That  upon  the  foreclosure  of  the  first  mortgage  aforesaid 
the  premises  mentioned  were  sold  and  did  not  realize  an  amount 
sufficient  to  satisfy  any  portion  of  the  second  mortgage  above  set 
forth. 

YII.  That  by  the  carelessness,  negligence  and.  misconduct  of 
the  defendant  in  the  premises  the  said  sum  of  dollars, 

belonging  to  this  plaintiff  and  intrusted  to  the  defendant  as  above 
set  forth,  was  and  is  wholly  lost  to  her  with  the  interest  thereon 
from  the       .day  of  ,  18     . 

Wherefore  [etc.j  demand  of  judgmenf], 

d87.  Against  an  Attorney  for  Giving  Dishonest  Advice.^ 

I.  That  at  all  the  times  hereinafter  mentioned,  defendant  was 
and  now  is  an  attorney  and  counsellor  at  law  of  the  State  of 

,  engaged  in  the  practice  of  his  profession. 

— •  ■  ■  ■ 

>  Adapted  from  complaiot  in  Loofl  was  reduced  by  the  court  to  siogle 
V,  Lawton,  97  N.  Y.  478,  where  plain-   damages  for  malpractice,  and  the  com- 
\Xft%  Judgment  for  trebU  damages,   plaint  sustained  as  stating  facts  show- 
under  2  R.  8. 287,  §  68  (now  Ck)de  Civ.   ing  a  breach  of  duty. 
Pro.  §  70),  for  the  attorney's  deceit, 
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II.  That  on  or  about  the  day  of  >  18  ,  plaintiffs 
were  the  owners,  as  tenants  in  common,  of  certain  real  estate  in 
the  city  of  ,  consisting  of  \hriejly  describinff  if].  That 
plaintiffs,  other  than  the  plaintiff  A.  B.,  were  desirous  of  selling 
to  the  plaintiff  A.  B.  their  several  undivided  interests  in  said 
property,  and  plaintiff  A.  B.  was  desirous  of  purchasing  the  same, 
at  the  agreed  price  of                dollars. 

III.  That  thereupon  plaintiffs  retained  the  defendant^  as  their 
attorney  to  properly  conduct  the  said  transfer  of  title  to  the  plain- 
tiff A.  B. ;  that  defendant  advised  plaintiffs  that  they  were  not  com- 
petent to  convey  said  real  estate,  and  could  not  give  good  title 
thereto  to  said  A.  B.,  but  that  the  best,  shortest  and  cheapest  man- 
ner of  so  transferring  title  was  by  means  of  an  action  of  partition 
and  sale  of  said  real  estate  imder  a  decree  to  be  obtained  in  said  suit 

IV.  That  plaintiffs  accepted  and  followed  such  advice;  that 
said  partition  action  was,  on  or  about  the  day  of  , 
18  ,  begun  on  their  behalf,  in  the  Supreme  Court,  by  defendant, 
and  the  same  was  prosecuted  to  judgment,  and  the  said  property 
sold  pursuant  to  the  final  judgment  rendered  therein,  and  pur- 
chased by  said  plaintiff  A.  B.,  under  and  in  pursuance  of  an 
agreement  authorizing  him  so  to  do,  made  and  executed  by  plain- 
tiffs before  the  commencement  of  said  action  of  partition,  and 
under  the  advice  of  defendant. 

V.  That  said  action  of  partition  was  unnecessary  and  needless, 
and  the  said  advice  and  counsel  so  given  by  the  defendant  were 
false,  dishonest  and  untrue,  and  were  so  given  with  the  intent  to 
deceive  plaintiffs  and  induce  them  to  consent  to  an  expensive  and 
needless  litigation  in  order  that  the  defendant  might  receive  large 
and  extravagant  fees. 

VI.  That  by  reason  of  said  action  of  partition,  plaintiffs  were 
obliged  to,  and  did  pay  the  sum  of  dollars  as  the  costs  and 
expenses  of  said  suit,  and,  in  addition  thereto,  did  pay  to  the 
defendant  the  sum  of  dollars  as  and  for  his  fees  as  attorney 
and  counsel  therein. 

VII.  That  by  reason  of  the  premises  plaintiffs  have  been  dam- 
aged dollars. 

Whebefobb  [etc.^f  demand  of  judgmenf], 

*  A  general  averment  of  retainer  is  enough.    Covilland  v.  Tale,  3  Cal.  106. 
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688.  Against  a  PhyBiciaii  for  Maltreatment. > 

I.  That  at  all  the  times  hereinafter  mentioned  defendant  was, 
and  now  is,  a  physician,  engaged  in  the  practice  of  his  profession 
at 

II.  That  the  plaintiff,  in  the  month  of  >  18  ,  employed 
defendant  as  such  physician  to  attend  the  plaintiff  to  cure  him  of 
a  malady  from  which  he  then  snflEered,  to  wit  {briefly  stating  its 
general  character^  for  compensation  promised  by  plaintiff  to  be 
paid  therefor,  and  for  that  pni-pose  defendant  undertook  as  a 
physician  to  attend  and  care  for  the  plaintiff.' 

III.  That  the  defendant  did  not  use  due  or  proper  care  or  skill 
in  endeavoring  to  cure  the  plaintiff  of  the  said  malady,  in  this : 
[deso^ihe  the  cha/racter  of  the  raaVpractice^  or  neglect^  as\  that  on 
the  day  of  >  IS  ,  and  on  the  fourteen  days  next 
following,  defendant  unskillfully  and  negligently  prescribed  and 
administered  or  caused  to  be  administered  to  the  plaintiff  grains 
of  mercury  every  six  hours  during  that  time,  the  same  being 
excessive  and  injurious  doses,  and  improperly  prescribed  and 
administered  to  a  person  suffering  from  said  malady  and  which 
the  defendant,  if  he  had  used  due  and  proper  care  and  skill, 
ought  not  to  have  administered  to  the  plaintiff. 

lY.  That,  by  reason  aforesaid,  the  plaintiff  was  and  is  greatly 
injured  in  his  health  and  constitution,  suffered  great  pain,  and 
was  obliged  to  and  did  expend  the  sum  of  dollars  in 

endeavoring  to  be  cured  of  the  said  malady,  which  was  prolonged 
and  increased  [and  plaintiff's  health  permanently  impaired]  by 
the  said  unskillful  and  imj^roper  conduct  of  the  defendant,  to 
the  damage  of  the  plaintiff  dollars. 

Wherefore  \ctc,^  demand  of  judgment^ 

'  It  is  held  in  New  York  (Blair  v.  promise  to  pay  for  his  services,  the 

Bartlett,  75  N.  T.  150)  that  a  recovery  plaintiff  in  an  action  for  malpractice 

by  the    physician    for  the   services,  may  allege  that  defendant  was  a  phy- 

rendered  after  proof  of  value,  bars  a  sician,  and  as  such  was  called  on  by  the 

subsequent    action    for   malpractice,  plaintiff,  and  undertook  as  such  t^ 

although  no  defense  of  that  character  administer  medicines,  etc.    This  is  suf - 

was  set  up  in  the  former  suit.    Contra,  ficient  to  raise  a  duty  of  skill  and  care 

Kessequie  «.  Byers,  52  Wise.  651.  on  his  part.    Peck  «.  Martin,  17  Ind. 

*  Since,  in  this  country,  the  employ-  115.      The   implied   obligation   of   a 

ment  of  a  physician  raises  an  implied  physician  is  that  he  will  indemnify 
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689.  Against  Fhysician,  for  Hegligant  Treatment  > 

I.  That  at  all  times  hereinafter  mentioned  defendant  was,  and 
now  is,  a  practicing  physician  and  surgeon. 

II.  That  on  or  about  the  day  of  j  18  ,  plaintiflE,  by 
a  fall  from  a  horse,  had  dislocated,  bruised  and  injured  his  right 
shoulder  and  arm ;  that  on  said  day  the  defendant,  as  such 
physician  and  surgeon,  undertook  faithfully,  skillfully  and  dili- 
gently to  set  and  endeavor  to  cure  and  heal  said  arm  and  shoulder. 

III.  That  the  said  defendant  conducted  himself  in  and  about 
his  endeavoring  to  set  said  arm  and  shoulder,  and  in  and  about 
curing  the  same,  so  unskillfully,  negligently  and  unprofessionally 
that,  by  reason  of  the  improper  treatment  and  unskillful  and  neg- 
ligent conduct  of  the  defendant,  said  arm  and  shoulder  were  not 
set,  nor  healed  and  cured,  but  were  permitted  to  remain  out  of 
place  for  the  space  of  [four]  weeks,  until  it  became  impossible  to 
properly  set  and  cure  the  same. 

lY.  That  by  reason  of  the  premises  plaintiff  has  permanently 
lost  the  use  of  his  said  arm,  and  has  suffered  great  bodily  injury 
and  mental  anguish,  to  his  damage  dollars. 

Wherefore  [et€,y  demand  of  judgmerd]. 

> 

640.  Againet  a  Surgeon,  for  Malpraetiee.* 

I.  That  at  all  the  times  hereinafter  mentioned  defendant  was^ 
and  now  is,  a  physician  and  surgeon,  engaged  in  the  practice  of  his 
profession  at 

II.  That  the  plaintiff,  in  the  month  of  >  18  ,  employed 
defendant  as  such  surgeon  [to  set  and  heal  the  leg  of  the  plain- 

his  patient  against  any  injurious  con-  ^From  De  Hart  «.  Hann,  126  Ind. 
sequences  resulting  from  his  want  of  878;  26  N.  E.  Rep.  61,  where  it  waa 
the  proper  degree  of  skill,  care  or  dili-  held  that  the  complaint  was  framed  ia 
gence  in  the  execution  of  his  employ-  tort,  and  that  the  word  *'  undertook  " 
ment.  Craig  v.  Chambers,  17  Ohio  was  used  in  the  sense  of  "entered 
St.  258;  Carpenter  9.  Blake,  60  Barb,  upon,"  and  not  "promised''  or 
488;  60  N.  Y.  696;  75 id.  12;  Sotherms    "agreed." 

V,  Hanks,  84  Iowa,  286;  O'Hara  «.  *  See  note  2  to  Form  688  as  to 
Wells,  14  Neb.  408.  character  of  a  surgeon^s  implied  obli- 

gation. 


AcnoNs  FOB  Neguosnoic  649 

tiff,  which  was  broken],  and  for  that  purpose  defendant  under- 
took, as  a  sargeoo,  to  attend  and  care  for  the  plaintiff. 

III.  That  the  defendant  so  negligently  and  anskillfnlly  con- 
ducted himself  [in  setting  and  attempting  to  heal  the  same,  as  to 
bring  on  inflammation,  and  make  it  necessary  to  have  the  leg  of 
the  plaintiff  amputated]. 

lY.  That  by  reason  of  the  defendant's  said  negligence,  plain 
tiff's  leg  was  amputated,  and  he  was  permanently  disabled  and 
made  sick,  and  kept  from  attending  to  his  business  for 
months,  and  was  put  to  great  expense,  to  wit,  the  sum  of 
dollars,  paid  by  him  to  other  surgeons  in  making  said  amputation,' 
to  the  damage  of  the  plaintiff  dollars. 

Wheeefoee  [etc.y  demand  of  jijcdgmenf]. 

641.  The  Baxae ;  More  Specific  Allegation  of  Xaltreatment.^ 

I  and  II.  [As  in  preceding  forms.'] 

III.  That  the  defendant  so  negligently,  carelessly  and  unskill- 
fuUy  behaved  and  governed  himself  in  and  about  the  care  of  said 
plaintiff  and  care  of  his  said  leg,  in  not  properly  setting  the  same, 
and  in  not  using  the  proper  care,  attention,  medicaments,  appli- 
ances and  skill  in  the  treatment  of  said  leg,  that  by  and  through 
such  neglect,  carelessness^  default  and  unskillfulness  of  the  said 
defendant,  as  such  physician  and  surgeon,  plaintiff  was  and  is  still 
caused  to  suffer  great  pain  and  anguish,  and  his  said  leg  was  caused 
to  become  greatly  swollen,  inflamed  and  diseased  to  an  unneces- 
sary extent,  the  bones  of  said  leg  caused  and  allowed  to  over-ride 
and  overlap,  and  the  said  leg  to  become  greatly  shortened,  black- 
ened and  diseased,  and  does  still  so  remain,  the  general  health  of 
the  plaintiff  greatly  impaired,  weakened  and  ruined  to  snch  an 
extent  that  he  has  been  unable  to  do  any  kind  of  labor,  and  unable 
to  move  or  to  use  said  leg  without  great  pain  and  suffering,  and 
without  the  aid  of  crutches. 

1  HM  sufficiently  specific  against  Carstens,  60  Mich.  187;  27  N.  W. 
special   demurrer,   in   Hauselman  v.   Rep.  18. 
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64S.  Agairmt  Hospital  Superuitendent  for  Neglect  of  Patient. 

[Complaint  sustained  in  Drefahl  v.  Oonnell,  85  Wise.  109 ;  55 
N.  W.  Kep.  160.]^ 

I.  That  between  and  the  defendant  held  the  office 
of  superintendent  of  the  county  hospital  of  the  county  of  ; 
that  during  all  said  time  plaintiff  was  lawfully  an  inmate  of  said 
hospital,  and  was  afflicted  with  a  disease  affecting  his  legs. 

II.  That  it  was  the  duty  of  said  defendant,  as  such  superin- 
tendent, to  furnish  to  the  plaintiff,  as  such  inmate,  a  physician  of 
reasonable  and  sufficient  skill,  and  such  skillful  and  appropriate 
medical  treatment  as  the  nature  of  the  plaintiff's  case  demanded, 
and  to  furnish  plaintiff  with  food  of  the  best  kind  suited  to  his 
debilitated  condition  ;  that  during  all  said  time,  the  defendant,  as 
such  superintendent,  was  well  and  sufficiently  provided  with  all  the 
assistant  physicians,  nurses,  cooks,  attendants  and  servants,  and 
food  and  medicines  required  for  the  performance  of  his  said 
duties,  and  had  full  control  over  them,  and  full  control  over 
the  furnishing  of  the  supplies  of  every  kind  for  said  hospital,  and 
was  in  every  way  able  to  perform  his  said  duties  as  such  officer 
and  toward  the  plaintiff. 

III.  That  disregarding  his  duties,  the  defendant  neglected  to 
give  to  plaintiff  sufficient  and  proper  medical  attendance ;  that  he 
failed  and  neglected  to  provide  for  the  plaintiff  sufficient  or  suit- 
able food,  but  furnished  him  food  of  a  very  coarse  and  indigest- 
ible kind,  wholly  unsuitable  for  his  condition,  and  frequently  fur- 
nished him  ill-cooked  and  unwholesome  food,  by  the  use  of  which 
plaintiff  became  greatly  debilitated  and  suffered  great  pain  ;  that 
defendant  wholly  failed  and  neglected  to  exercise  a  proper  super- 
vision over  his  subordinates,  but  suffered  them  to  grossly  neglect 
their  respective  duties  toward  plaintiff. 

IV.  That  by  reason  of  such  neglect  by  defendant,  the  disease 
with  which  plaintiff  was  afflicted  grew  much  worse ;  that  he  suf- 
fered great  bodily  pain  and  mental  anguish  ;  that  his  disease  has 

^  The  court  held  that  the  action  was  for  breach  of  duty. 
not  based  on  breach  of  contract,  but 
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become  so  seated  that  he  can  never  be  cured,  and  will  remain  an 
invalid,  etc.y  to  his  damage  dollars. 

Wheeefore  [eic.j  demand  of  judginen(\, 

648.  Against  Compounder  of  Brags,  for  Negligence  in  Selling  to 
Ketailer  Poisonous  Drug,  under  Wrong  LabeL* 

[Adapted  from  Thomas  v,  Winchester,  6  N.  Y.  397.] 

I.  That  the  defendant,  prior  to  and  at  the  times  hereinafter 
mentioned,  carried  on  the  business  of  preparing  and  selling  cer- 
tain vegetable  extracts  to  be  used  as  medicines,  among  which 
were  those  known  as  "  Extract  of  Dandelion,"  which  was  a  mild 
and  harmless  medicine,  and  the  "  Extract  of  Belladonna,"  which 
was  a  deadly  vegetable  poison,  and  which,  if  taken  in  such  quan- 
tity as  might  be  safely  administered  of  the  former  would  greatly 
impair  the  health  or  destroy  the  life  of  any  person  so  taking. 

II.  That  at  some  time  prior  to  the  date  hereinafter  mentioned 
defendant  put  up  and  sold  to  one  L.  M.,  a  druggist  in  ,  a 
jar  of  the  extract  of  belladonna,  which  had  been  labeled  by 
defendant  as  extract  of  dandelion,  and  was  purchased  of  him  as 
such  by  said  L.  M. ;  that  said  L.  M.,  relying  on  said  label,  so 
aiSxed  by  defendant,  sold  said  jar  of  belladonna  to  one  O.  P.,  a 
druggist  at                ,  as  the  extract  of  dandelion. 

III.  That  on  or  about  the  day  of  ,  18  ,  plaintiflE 
being  sick,  a  portion  of  the  extract  of  dandelion  was  prescribed 
for  him,  by  his  physician,  and  the  said  O.  P.,  relying  upon  the 
label  affixed  by  defendant  to  said  jar  of  belladonna,  and  believing 
the  same  to  be  extract  of  dandelion,  did  sell  and  deliver  to  plain- 
tiff from  said  jar  a  portion  of  its  contents,  which  was  taken  and 
administered  to  and  taken  by  plaintiff,  under  the  belief  that  it 
WHS  extract  of  dandelion. 

IV.  That  by  reason  thereof  plaintiff  was  greatly  injured,  etc, 
[state  how  injured  ^  %ee  allegations  of  bodily  injury  in  cases  on 
Negligence,  post\ 

V.  That  plaintiff's  said  injury  was  caused  wholly  by  the  negli- 
gence and  unskillfulness  of  the  defendant  in  so  putting  up  and 

1  The  liability  does  not  arise  out  of  shown.  Thomas  «.  Winchester,  6  N. 
contract,    and   no   privity    need  be   Y.  897. 
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falsely  labeling  the  said  jar  of  belladonna  as  the  extract  of  dan- 
delion, whereby  this  plaintiff  and  said  dmggists,  and  all  other  per- 
sons through  whose  hands  it  passed  before  being  administered  to 
plaintiff  as  aforesaid,  were  induced  to  beliete  and  did  believe  that 
it  contained  the  extract  of  dandelion. 

YI.  That  by  reason  aforesaid,  plaintiff  has  been  damaged 
dollars. 

Wheeefobe  [etc.y  demand  of  Judgment']. 

644.  Against  Druggist,   for  Negligently  Furnishing  to  PlaintifT  a 

Wrong  Drug.! 

[See  Davis  v.  Guarnieri,  (Ohio)  15  K  E.  Eep.  850 ;  Beck- 
with  V.  Oatman,  43  Hun  (N.  Y.),  265.] 

I.  That  at  the  time  hereinafter  mentioned  defendant  was 
engaged  in  the  business  of  a  druggist  in  the  city  of  ,  and 
State  of 

II.  That  on  or  about  the  day  of  j  18  ,  plaintiff 
requested  defendant,  at  defendant's  drug  store,  in  aforesaid, 
to  put  up  and  sell  to  plaintiff  [designate  drug  called  for^  as  tJiuSj 
an  ounce  of  epsom  salts]. 

III.  That  defendant  undertook  to  fill  said  order,  and  pretended 
so  to  do,  but  negh'gently  and  carelessly  put  up  for  plaintiff  a  cer- 
tain poisonous  drug  known  as  [designate  if]  and  sold  and  deliv- 
ered the  same  to  plaintiff  as  and  for  such  epsom  salts. 

IV.  That  defendant  neglected  to  mark  or  label  said  poisonone 
drug,  or  the  package  containing  the  same,  as  such  drug,  and  neg- 
lected in  any  way  to  indicate  thereon,  or  in  connection  therewith, 
its  poisonous  character. 

V.  That  plaintiff,  believing  said  poisonous  drug  so  delivered  to 
him  as  aforesaid  to  be  [epsom  salts],  and  without  fault  or  negligence 
on  his  part,  partook  of  the  same,  and  was  thereby  made  sick  and 
ill  [add  particulars  as  to  the  eostent  of  injury  /  see  Forms 
656-662]. 

Wherefore  [etc.y  denumd  of  judgmenf], 

» Where  there  was  no  privity  of  con-  «.  Winchester,  6  N.  Y.  397;  and  see 
tract  the  action  may  yet  lie.  Thomas   Form  645. 
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645.  Agaiimt  a  Wholesale  Dealer  who  Sells  an  BxplosiTe  Oil  to  a 

Betailer,  who  in  turn  Bells  to  Plaintiflli 

[Action  sustained  in  Wellington  v.  Downer  Kerosene  Oil  Com- 
pany, 104  Mass.  64.] 

I.  That  the  defendants  are  manufacturers  of  and  dealers  in 
oils,  including  those  oils  and  fluids  which  are  burned  in  lamps  for 
illuminating  purposes ;  and  that  one  M.  N.,  of  ,  is  a  retail 
dealer  in  such  illuminating  oils  and  fluids. 

II.  That  the  defendants,  knowing  said  M.  N.  to  be  such  retailer, 
sold  and  delivered  to  said  M.  N.  a  quantity,  to  wit,  one  barrel,  of 
a  very  dangerous  and  explosive  liquid,  called  naphtha,  for  the 
purpose  of  being  retailed  and  resold  to  be  burned  in  lamps  for 
illuminating  purposes,  the  defendants  well  knowing  it  to  be  the 
purpose  of  said  M.  N.  to  retail  and  resell  the  same  to  the  public 
to  be  burned  as  aforesaid,  and  well  knowing  that  said  liquid  was 
explosive  and  dangerous  to  life  when  so  used. 

III.  That  said  M.  N.,  not  knowing  the  same  to  be  dangerous 
and  explosive,  retailed  and  resold  a  pint  thereof  to  plaintiff  for 
the  purpose  of  being  burned  in  a  lamp  for  iUuminating  purposes, 
as  aforesaid. 

lY.  That  while  plaintiff  was  using  the  same  in  a  lamp  for  such 
purpose  of  illumination,  and  not  knowing  the  same  was  naphtha, 
or  dangerous  and  explosive,  the  same  ignited  and  exploded,  and 
dangerously  burned,  wounded  and  injured  the  plaintiff  in  his  face 
'  and  other  parts  of  his  body  [etc,y  according  to  thefact\  to  plain- 
tiff's damage  dollars. 

Wherefobb  \€tc.^  demand  of  judgmenf]. 

Same  principle,  Bishop  v.  Weber,  privity  of  contract,  but  upon  the  duty 

(HasB.  1885)  1  East.  Rep.  7.     (Tort  cast  upon  a  dealer  in  dangerous  arti- 

against  caterer  for  furnishing  unwhole-  cles.     See    Wellington   «.    Oil   Co., 

some  food.)  104  Mass.  64;  Thomas  o.  Winchester, 

^This  action  does  not  lie  upon  any  6  N.  T.  897. 
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646.  For  DeliTering^  to  Common  Carriers  Dangerous  Katerials 

without  Disclosing  their  Character. 

[From  Boston  &  Albany  K.  R.  Co.  v.  Shanley,  107  Mass.  568.] 

I.  That  plaintiffs  are  a  corporation  and  owners  of  a  railroad 
and  are  common  carriers  between  the  city  of  and  the  city 
of  in  the  State  of  ,  and  intermediate  towns,  and 
are  lessees  of  a  railn>ad  and  common  carriers  between  ,  a 
town  on  said  first-mentioned  railroad,  and  ,  a  town  in 
said  State  of 

II.  That  said  defendants,  W.  X.  and  Y.  Z.,  manufactured  for 
one  M.  N.,  at  his  request,  as  well  as  for  other  persons,  a  new, 
dangerous,  explosive,  combustible  and  inflammable  compound, 
recently  discovered  and  manufactured,  called  by  a  new  name,  not 
generally  known,  new  in  the  market,  and  the  qualities  were  and 
are  not  generally  known  ;  made  in  part  of  nitro-glycerine,  itself 
an  exceedingly  dangerous,  explosive  and  combustible  substance. 

That  the  defendants,  the  Powder  Company,  and  the 

said  [naTnes  of  its  officers]  officers  or  agents  of  said  powder 
company  also  manufactured  for  said  M.  N.,  at  his  request,  as 
well  as  for  other  persons,  certain  dangerous  articles  or  contrivances 
called  exploders,  designed  to  be  used  to  set  on  fire  and  explode 
said  new  compound. 

III.  Tiiat  said  W.  X.  and  Y.  Z.  packed  and  caused  to  be 
packed,  not  in  a  proper  or  safe,  but  in  an  improper,  unsafe  and 
dangerous  manner,  a  large  quantity,  to  wit,  ten  cases  of  said  new 
compound,  to  l)e  sent  to  said  M.  N.  over  the  plaintiffs'  said  rail- 
roads and  in  said  cars,  and  delivered  the  same  to  the  plaintiffs, 
well  knowing  that  the  same  were  dangerous  as  aforesaid,  as  ten 
cases  of  dualin,  a  new  name  not  known  in  the  market,  nor  gener- 
ally known,  which  the  plaintiffs  aver  neither  they  nor  the  persons 
employed  in  their  behalf  to  receive  or  transport  goods  for  them 
as  common  carriers,  knew  or  could  reasonably  be  expected  to  know 
were  of  a  dangerous  nature  or  were  not  properly  packed,  and 
without  giving  due  and  sufficient  notice  to  the  plainti£k  or  said 
persons  that  the  same  were  of  a  dangerous  nature,  but  on  the  con- 
trary declaring  and  averring  that  they  were  safe  and  not  of  a 
dangerous  nature,  so  that  said  plaintiffs  and  persons  neither  could 
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exercise  the  option  to  refuse  to  accept  and  carry  the  same,  nor  if 
accepted  stow  and  carry  tlie  same  so  as  not  to  endanger  or  injure 
persons  or  property. 

IV.  That  said  defendant,  the  Powder  Company  and  their 
said  officers  and  agents  packed  and  caused  to  be  packed,  not  in  a 
proper  or  safe,  but  in  an  improper,  unsafe  and  dangerous  manner, 
a  large  quantity,  to  wit,  pounds  of  said  exploders  in  one  box 
to  be  sent  to  said  M.  N.  at  said  in  accordance  with  their 
request,  over  the  plaintiffs'  said  railroads  and  in  said  cars  and 
delivered  the  same  to  the  plaintiffs,  well  knowing  that  the  same 
wei-e  dangerous  as  aforesaid,  as  "  one  box  "  which  the  plaintiffs 
aver  neither  they  nor  the  persons  employed  in  their  behalf  to 
receive  or  transport  goods  for  them  as  common  carriers  aforesaid 
knew  or  could  be  reasonably  expected  to  know  wpre  of  a  danger- 
ous nature  or  were  not  properly  packed,  without  giving  due  and 
sufficient  notice  to  the  plaintiffs  or  the  said  persons  that  the  same 
were  of  a  dangerous  nature  so  that  said  plaintiffs  and  persons 
neither  could  exercise  the  option  to  refuse  to  accept  and  carry  the 
same,  nor  if  accepted  stow  and  carry  the  same  so  as  not  to 
endanger  or  injure  persons  or  property. 

V.  That  said  new  compound  and  said  exploders  being  in  their 
nature  dangerous,  combustible  and  inflammable  as  aforesaid,  and 
being  improperly  packed  as  aforesaid,  did,  by  reason  of  such 
nature  and  such  improper  packing,  and  on  or  about  the 

day  of  ,  1 8     ,  at  ,  take  fire  and  explode ;  that  said 

exploders,  so  taking  fire  and  exploding,  did  cause  said  dualin  to 
take  fire  and  explode,  and  that  said  dualin  taking  fire  and  explod- 
ing caused  said  exploders  to  take  fire  and  explode,  and  that  the 
taking  fire  and  explosion  of  said  exploders  and  the  taking  fire  and 
explosion  of  said  dualin,  both  separately  and  by  the  combination 
thereof,  destroyed  sundry  cars  and  other  property  belonging  to 
the  plaintiffs  as  well  as  a  large  amount  of  goods  in  said  cars  in 
their  care  and  possession,  for  the  safe  delivery  of  which  the  plain- 
tiffs were  responsible  to  the  shippers  thereof  and  to  whom  they 
have  been  obliged  to  make  and  have  made  good  the  loss,  to  plain 
tiffs'  damage  dollars. 

Whbbbfobe  [etc.y  demand  of  judgmefn£\. 
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047.  AgaiTiHt  Stockbroker,  for  Negligence  in  Operating  a  **  Straddle^*'' 

I.  That  at  all  the  times  hereinafter  mentioned  the  defendant 
was  a  broker  and  dealer  in  stocks,  doing  business  as  such  in  the 
citv  of 

II.  That  on  or  about  the  day  of  ,  18  ,  the  plaintiff 
employed  the  defendant  as  such  broker,  and  the  defendant  as 
such  broker  undertook  and  agreed  with  the  plaintiff,  for  a  certain 
commission  or  reward  agreed  to  be  paid  to  him  by  the  plaintiff,  to 
procure  for  the  plaintiff  and  on  her  account  a  certain  contract, 
privilege  or  option,  commonly  known  as  a  "  straddle,"  which  con- 
tract should  be  and  was  to  the  effect  that  the  person  with  whom 
the  said  contract  should  be,  and  was  entered  into,  would  upon  any 
demand  that  might  be  made  upon  him  by  or  on  account  of  this 
plaintiff,  at  any  time  within  [sixty]  days  from  the  date  of  such 
contract,  either  purchase,  receive  and  take  from  this  plaintiff  at  a 
price  therein  mentioned,  shares  of  the  capital  stock  of  some 
corporation  therein  mentioned,  or,  at  the  option  of  this  plaintiff, 
sell  and  furnish  to  this  plaintiff  at  the  same  price,  shares  of 
such  capital  stock,  and  that  the  person  with  whom  the  said  con- 
tract should  be  made  should  be  some  person  of  undoubted  respon- 
sibility, and  that  the  stock  mentioned  in  said  contract  should  be 
such  stock  as  in  the  reasonable  judgment  of  the  defendant  would 
be  likely  to  prove  remunerative  as  an  investment  [and  that  the 
said  contract,  privilege  or  option  should  be  lodged  with,  and 
remain  with  the  defendant,  for  the  purpose  of  operating,  as  here- 
inafter mentioned]. 

III.  And  it  was  further  agreed  upon  between  the  plaintiff  and 
the  defendant,  that  upon  the  purchase  and  procurement  of  the 
said  contract,  the  defendant  should,  for  and  in  consideration  of 
the  usual  and  regular  com  missions  of  brokers  in  such  cases,  agreed 
to  be  paid  to  him  by  the  plaintiff,  either  buy  or  sell  for  and  on 
account  of  the  plaintiff  within  sixty  days  from  the  date  of  the 
said  contract,  shares  of  the  stock  mentioned  therein  [retain- 
ing the  said  contract,  privilege  or  option  as  security  therefor,  and 


>TbeactioDwas8U8taiDed,  and  plain-   Harris  v.   Tumbridge,  88  N.  T.  88; 
tiff  recovered  upon  this  complaint  in   affg.  8  Abb.  N.  C.  391. 
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as  a  means  of  furnishing  stock  for  delivery  in  case  of  sale,  and  as 
a  Qieans  of  disposing  of  said  stock  in  case  of  purchase]. 

IV.  And  the  defendant  farther  agreed  that  in  such  purchases 
and  sales  for  and  on  account  of  the  plaintiff,  he  would  use  the 
usual  and  ordinary  care  and  diligence  and  prudence  used  by  brok- 
ers in  such  matters,  as  to  purchasing  or  selling  stock,  and  as  to 
the  time  and  manner  of  doing  the  same,  and  as  to  the  price  at 
which  the  same  should  be  purchased  or  sold. 

y.  That  pursuant  to  such  employment  the  defendant  did,  on 
the  day  of         » IB    ,  purchase  for  and  on  account  of  this 

plaintiff,  with  certain  money,  to  wit,  the  sum  of  dollars  fur- 

nished to  him  for  that  purpose  by  the  plaintiff,  a  contract,  privilege 
or  option  of  the  character  hereinbefore  mentioned,  dated  on  that 
day,  with  some  person  or  persons  unknown  to  this  plaintiff,  in  the 
capital  stock  of  the  Company,  a  stock  selected  by  the 

defendant,  the  price  mentioned  therein  at  which  said  stock  was  to 
be  furnished  or  taken  being  dollars  per  share  [and  the 

defendant  did  hold  and  retain  the  said  contract,  privilege  or 
option  for  the  purposes  before  mentioned]. 

VI.  That  on  the  and  days  of  5  18  ,  the  market 
price  of  the  said  stock  was  and  remained  at  or  about  said  sum  of 

dollars  per  share. 

VII.  That  on  the  day  of  >  18  »  the  defendant, 
without  the  knowledge  or  authority  of  the  plaintiff,  sold  on  her 
account  shares  of  the  said  stock  at  the  price  of 
dollars  per  share,  and  did  thereafter,  without  the  knowledge  or 
authority  of  the  plaintiff,  call  for  and  obtain  from  the  person  with 
whom  the  said  contract,  privilege  or  option  was  made, 

shares  of  the  said  stock  at  the  price  aforesaid,  and  did,  with  the 
stock  so  obtained,  cover  the  aforesaid  sale,  and  did  not  otherwise 
purchase  or  sell  or  operate  in  stock  for  and  on  account  of  this 
plaintiff.  • 

VIII.  That  the  aforesaid  acts  and  omissions  of  the  defendant 
on  account  of  the  plaintiff,  subsequent  to  the  purchase  of  said 
contract,  were  negligent  and  unauthorized,  and  unwarranted  and 
unusual,  and  not  according  to  the  usual  custom  and  course  of  pro- 
ceedings of  brokers  in  such  cases,  and  without  ordinary  diligence 
or  care.    That  within  the  period  of  [sixty]  days  from  the  date  of 

83 
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the  contract  aforesaid,  tlie  said  stock  rose  to  a  much  higher  price, 
to  wit :  to  the  price  of  dollars  per  share.     That  had  the 

defendant  acted  in  a  prudent  manner  and  with  ordinary  diligence 
and  care,  and  according  to  the  usual  custom  and  course  of  busi- 
ness of  brokers,  he  might  have  gained  for  and  on  account  of  the 
plaintiff  large  returns  and  profits  from  the  said  investment,  to  wit : 
the  sain  of  dollars,  but  by  the  aforesaid  negligent,  unau- 

thorized, unwarranted  and  unusual  proceedings  of  the  defendant^ 
this  plaintiff  has  failed  to  earn  any  profit  or  return  whatever  from 
the  said  investment,  and  has  wholly  lost  the  said  sum  of 
dollars  invested  by  her  in  the  contract,  privilege  or  option  afore- 
said, to  her  damage  dollars. 

Whebefobe  [et€.y  demcmd  of  judgmmf]. 

IX.  Miscellaneous. 

648.  For  Keeping  a  Dangerous  Dosr,  by  which  Plaintiff  was  Bitten. 

I.  That  at  the  time  hereinafter  mentioned,  the  defendant 
wrongfully  kept  ^  a  dog,  well  knowing  him  to  be  of  ferocious  and 
mischievous  disposition,^  and  accustomed  to  attack  and  bite 
mankind. 

1  According  to  some  of  the  author!-  (N.  Y.)  496.  But  to  maintain  the 
ties,  the  action  does  not  necessarily  action  on  this  ground,  the  owner  must 
draw  in  question  the  adequacy  of  de-  be  shown  to  have  known  that  the  ani- 
fendant's  precautions  for  guarding  his  mal  was  wont  to  do  mischief  of  the 
dog.  If  the  dog  was  of  ferocious  dis-  kind  suffered  by  plaintiff;  and  the 
position,  and  accustomed  to  bite  man-  duty  of  destroying  or  of  absolutely 
kind,  and  defendant  knew  this,  and  confining  the  animal,  seems  to  arise 
plaintiff  has  been  bitten,  there  is,  it  is  only  where  it  is  of  a  disposition  dan- 
held,  a  right  of  action  without  show-  gerous  to  the  lives  or  safety  of  kunuui 
ing  specific  negligence  in  the  custody  beings.  See  Smith  v.  Pelah,  8  Strange, 
of  the  dog,  on  the  ground  that  the  1264 

owner  of  such  a  dog  should  destroy         To  hold  the  owner  of  domestic  or 

him,  or  at  least  is  absolutely  bound  t9  other  animals  not  necessarily  inclined 

confine  him  safely;  and  if  he  neglects  to  commit  mischief,  as  dogs,  hoises 

to  do  this,  he  is  liable  for  any  injury  and  oxen,  liable  for  any  injury  com- 

the  animal  may  do.    Buckley  v.  Leon-  mitted  by  them  to  the  person  or  per- 

ard.  4  Den.  (N.  Y.)  500;  2  Chit.  PI.  sonal  property,  it  must  be  alleged  that 

696.    And  see  Jenkins  v.  Turner.  1  Ld.  he  previously  had  notice  of  the  ani- 

Raym.  109;  Loomis  v,  Terry,  17  Wend,  mal's  mischievous  propensity,  or  that 
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[II.  That  the  defendant  wrongfully  and  negligently  suffered 
puch  dog  to  go  at  large,  without  being  properly  guarded  or 
confined.]* 

III.  That  on  or  about  the  day  of  ,  18  ,  at  , 
the  said  dog,'  attacked  and  bit  the  plaintiff,'  and  wounded  him  in 
the  leg. 

IV.  [AUege  injury  ;  see  Forms  656-662.] 
Whebbfore  [etc,^  demand  of  judgmefaC\, 

the  injury  was  attributable  to  some  Barb.  (N.  Y.)  887;  Fairchild  «.  Bent- 
other  neglect  on  his  part;  it  being  in  ley,  30  id.  147;  and  see  Buckley  v. 
general  necessary  in  an  action  for  an  Leonard,  4  Den.  (N.  Y.)  500. 
injury  committed  by  such  animals,  to  But  the  common  law  holds  a  man 
allege  and  prove  the  tdenier,  1  Chit,  answerable  not  only  for  his  own  tres- 
Pl.  70;  Lyke  n.  Van  Leuven,  4  Den.  pass,  but  also  for  that  of  his  domestic 
(N.  Y.)  127;  affirmed,  1  N.  Y.  (1  animals;  and  as  it  is  the  natural  and 
Comst.)  515;  TiflEt  tJ.  Tifft,  4  Den.  (N.  notorious  propensity  of  many  of  such 
Y.)  175;  Vrooman  «.  Lawyer,  18  Johns,  animals,  such  as  horses,  oxen,  sheep, 
(N.  Y.)  889;  Auchmuty  n.  Ham,  1  swine  and  the  like,  to  rove,  the  owner 
Den.  (N.  Y.)  495;  Kinion  i^.  Da  vies,  is  bound  at  his  peril  to  confine  them 
Cro.  Car.  487;  Mason  r>.  Keeling,  1  on  his  own  land;  and  if  they  escape 
Ld.  Raym.  606;  Beck  9.  Dyson.  4  and  commit  a  trespass  on  the  lands  of 
Oampb.   198;  Dunckle  v.  Kocker,  11   another,  unless  through  defect  of  fences 

1  In  the  form  of  declaration  given  by  though  the  action  may  be  considered  as 

Mr.  Chitty  (2  Chit.  PI.  596),  no  aver-  maintainable  without  it. 

ment  of  negligence  of  defendant  in  the  '  Where  a  mischief  is  done  by  t-iM 

mode  of  guarding  the  dog  is  inserted,  dogs,  owned  by  different  persons,  the 

the  action  being  based  upon  the  mere  owners  cannot  be  jointly  sued.    Each 

keeping  of  ihe  animal.  But  the  author  is  liable  for  the  mischief  done  by  his 

suggests  that  it  may  be  advisable  to  own  dog,  but  not  for  that  done  by  the 

add  a  count  for  not  keeping  the  dog  dog  of  another,  unless  he  himself  had 

properly  secured,  or  properly  fed.  As  some  agency  in  causing  the  dog  to  do 

a  general  rule,  the  wrong  which  is  the  it.      Van   Steenbergh   %.   Tobias,  17 

basis  of  plaintiff's  action  will  be  the  Wend.  (N.  Y.)  562;  Russell  c.  Tomlin- 

defendaut's  neglect  to  take  proper  pre-  son,  2  Conn.  206;  Adams  v.  Hall,  2  Vt.  9. 

cautions  for  the  custody  of  an  animal  *  Cases  in  which  the  injury  has  been 

which  he  had  a  right  to  keep  if  prop-  to  an  animal  owned  by  plaintiff,  in- 

erly  secured,    rather  than    the  bare  stead  of  to  the  person  of  plaintiff,  are 

keeping  of  an  animal  so  ferocious  that  Lyke  v.  Van  Leuven,  4  Den.  (N.  Y.) 

the  owner  was  bound  by  law  to  destroy  127;  affirmed,  1  N.  Y.  (1  Comst).  515; 

him.    See  Earl  u.  Van  Alstine,  8  Barb.  Tifft  «.   Tifft,  4   Den.   (N.   Y.)  175; 

(N.  Y.)  630.  Wiley  «.  Slater,  22  Barb.  (N.  Y.)  606; 

We  recommend,  therefore,  the  use  Wheeler  «.  Brant,  28  id.  824;  Earl  o. 

of    paragraph  II  in  the   complaint,  Van  Alstine,  8  id.  680. 
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649.  For  Keeping  a  Bog  Accustomed  to  Bite  Sheep  and  Other 

ATiitnala. 

I.  That  at  the  time  hereinafter  mentioned,  the  defendant 
wrongfully  kept  a  dog  [well  knowing  him  to  be  accustomed  to 
hunt,  chase,  bite,  worry  and  kill  sheep  and  lambs],^  which  said 

'  dog,  on  or  about  the  day  of  >  18     ,  and  on  other  days 

between  that  and  the  commencement  of  this  action  [wrongfully 
came  upon  the  plaintiff's  land,  and  there]  hunted,  chased,  bit  and 
worried  sheep  and  lambs  of  the  plaintiff,  being  of  tlie 

value  of  dollars. 

II.  That  by  means  thereof  of  the  said  sheep  and  lambs  of 
the  plaintiff,  being  of  the  value  of  dollars,  died,  and 

which  the  latter  ought  to  repair,  the  necessary,  la  order  to  maintaiD  this 
owner  is  liable  to  an  action  of  trespass  defense,  to  prove  that  plaintiff  had 
qu.  cl.,  though  he  had  no  notice  in  fact  knowledge  of  the  animaFs  propensity, 
of  such  propensity.  And  in  declaring  Maxwell  v.  Palmerton,  21  Wend.  (N. 
against  the  defendant  in  an  action  for  Y.)  407.  An  animal  of  this  descrip- 
such  trespass,  it  is  competent  for  the  tion  allowed  to  run  at  large  is  a  public 
plaintiff  to  allege  the  breaking  and  nuisance,  and  may  be  destroyed  by 
entering  his  close  by  such  animals  of  any  one.  Putnam  v.  Payne,  13  Johns, 
the  defendant,  and  there  committing  (N.  Y.)  812;  Hinckley  v.  Emerson,  4 
particular  mischief  or  injury  to  the  Cow.  (N.  Y,)851:  Loomis  «.  Terry,  17 
person  or  property  of  the  plaintiff;  and  Wend.  (K.  Y.)  496.  And  so  of  a  dog 
upon  proof  of  the  allegation,  to  recover  which  has  been  lately  bitten  by  a  mad 
as  well  for  thp  damage  for  the  unlaw-  dog.  Putnam  «.  Payne,  13  Johns.  (S. 
ful  entry  as  for  the  other  injuries  so   Y.)  812. 

alleged,  by  way  of  aggravation  of  the  The  rule  is  not  so  strong,  however, 
trespass,  without  alleging  or  proving  where  the  vicious  habit  of  the  dog  ex- 
that  the  defendant  had  notice  that  his  tends  only  to  the  worrying  of  other 
animals  had  been  accustomed  to  do  animals  or  to  similar  mischief  not 
such  or  similar  mischief.  The  break-  affecting  human  safety.  Compare  on 
ing  and  entering  the  close  is,  in  such  on  this  subject  Hinckley  v.  Emerson, 
action,  the  substantive  allegation,  and  4  Cow.  (N.  Y.)851;  Brill «.  Flagler,  2S 
the  rest  is  laid  as  matter  of  aggrava-  Wend.  (N.  Y.)  864;  Wadhurst  v. 
tion  only.  Van  Leuven  v.  Lyke,  1  N.  Damme,  Cro.  Jac.  45;  Barrington  f. 
Y.  (1  Comst.)  515;  Beckwith  v.  Shor-  Turner,  8  Ler.  28;  Wright  «.  Ram- 
dike,  4  Burr.  2092;  Angus  f>.  Hadln,  2  scott,  1  Saund.  84. 
South.  815;  Dolph  «.  Ferris,  7  Watts  &  *  These  words  in  brackets  are  unnec- 
S.  867;  Dunckle  «.  Kocker,  11  Barb,  essary  in  an  action  in  New  York. 
(N.  Y.)  887.  And  in  an  action  for  kill-  proof  of  notice  being  dispensed  with 
ing  a  dog,  when  the  defense  is  that  in  such  cases  by  L.  1882,  c.  080  (The 
the  dog  was  ferocious  and  accustomed  County  Law),  §  117. 
to  bite  and  attack  mankind,  it  is  not 
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became  of  no  value  to  the  plaintifi,  and  the  residue  of  the  said 
sheep  and  Iambs  of  the  said  plaintiff,  being  also  of  great  value, 
were  injured,  and  rendered  of  ro  value  to  the  plaintiff,  to  his 
damage  dollars. 

Whbbsfobb  [etc.j  demand  of  Jtidffmenf], 

050.  Against  Owner  of  Hone,  for  Leaving  It  Ung^uarded  in  Orowded 

Street.! 

I.  That  at  the  time  hereinafter  mentioned,  the  said  defendant 
was,  and  for  a  long  period  prior  thereto  had  been,  the  owner  and 
possessor  of  a  certain  horse  of  a  malicious  and  mischievous  dis- 
position, and  accustomed  to  attack  and  injure  mankind,  and 
known  to  be  and  to  do  so  bj  the  said  defendant. 

II.  That  while  the  said  defendant  owned  and  possessed  the  said 
horse  as  aforesaid,  he  wi'ongf ally  and  negligently  suffered  the  said 
horse  to  go  at  large  in  and  upon  the  public  streets  and  sidewalks 
of  the  city  of  ,  without  being  properly  guarded  or 
confined. 

III.  That  on  or  about  the  day  of  ,  the  said  plain- 
tiff was  lawfully  passing  along  upon  one  of  the  public  streets  of 
said  city  of  ,  and  upon  the  sidewalk  thereof,  and  in  a 
thickly  settled  and  much  traveled  part  of  said  city  ;  that  the  said 
horse  was  then  standing  nearby  the  said  sidewalk  on  which  the  said 
plaintiff  was  then  walking  as  aforesaid,  without  being  in  any  man- 
ner guarded  or  confined  ;  that  the  said  horse  then  and  there  sud- 
denly rushed  upon  the  said  plaintiff,  upon  the  said  sidewalk,  and 
kicked  him,  the  said  plaintiff,  with  great  violence. 

IV.  \_AUege  injury  cmd  damage  ;  see  Form^  656-662.] 
Whbbefobe  \eio,^  demand  of  judgment], 

>  From  Dickson  v.  McCoy,  89  N.  T.  See  notes  to  Form  648,  and  Quarman 

400,  where  the  plaintiff  recovered.    It  v.  Burnett,  6  M.  &  W.  490.    A  com- 

was   held   unnecessary   to  allege  or  plaint  is  demurrable  if  it  fails  to  allege 

prove  the  viciousness  of  the  horse,  in  that  defendant  was  the  owner  of  the 

committing  the  injury,  and  defend-  horse,  or  show  that  he  was  in  control 

ant's    knowledge,    except    in    cases  of  it.    Hart «.  Washington  Park  Club, 

where,  but  for  the  vice  of  the  animal,  157  111.  9;  29  Lawy.  Rep.  492. 
the  owner  would  be  free  from  fault. 
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661.  Against  Owner  of  Vehicle  Nesrligently  Driven  by  Servant  upon 

Pedestrian. 

I.  That  on  or  about  the  day  of  >  18  »  the  plaintiff 
was  walking  across  a  public  street  known  as  street,  near 
the  corner  of            street,  in  the  city  of 

II.  That  defendant  was  on  said  day  the  owner  of  a  certain 
truck  or  vehicle,  and  two  horses,  which  were  then  passing  along 
said  street,  in  possession  of  defendant's  servant,  who  was  driving 
the  same.^ 

III.  That  said  servant  so  carelessly  drove  and  managed  said 
horses  and  truck  that  by  reason  of  his  negligence  said  wagon 
struck  the  plaintiff  in  the  side  with  great  violence.* 

IV.  l^Allege  injury  ;  see  Forma  656-662.] 
Whereforb  [etc,j  deina/nd  of  jvdgment']. 


662.  The  Same ;  Xegli^r^ntly  Driven  against  Plaintiff's  Vehicle^ 

I  and  II.  [^As  in  preceding  form,'] 

III.  That  the  defendant  then  and  there  carelessly  and  n^li- 
gently  drove  and  managed  his  said  horses  and  vehicle  at  great 
speed  along  said  highway  *  behind  the  plaintiff's  veliicle  and  horse, 
and  that  by  reason  of  his  said  negligence,  and  without  fault  or 
negligence  of  the  above-named  plaintiff,  said  defendant's  vehicle 
and  horses  struck  plaintiff's  vehicle  with  great  force  and  violence  f 
that  by  reason  of  such  negligent  act  of  said  defendant,  plaintiff  was 
thrown  out. 

IV.  [AUege  injury ;  see  Forms  656-662.] 
Wherefore  [eic.y  demand  of  judgment], 

1  Such  an  aUegatioD  sufficiently  shows  to  make  the  complaint  more  definite, 

that  the  servaut  was  acting  within  his  Agnew  v.  Brooklyn  City  R.  Co.,  30 

employment.      Doherty    v.    Lord,    8  Abb.   N.   C.  (N.   T.)  285;  Bbinaon  t. 

Misc.  (N.  Y.)  227;  Birnbaum  «.  Lord,  Anderson.  62  N.  W.  Rep.  1055. 

7  id.  498.    It  must  be  alleged  that  de-  '  This  allegation  is  sufficiently  defi- 

fendant  is  either  the  owner  or  in  con-  nite  against  a  motion.    Hanson  e.  An- 

trol  of  a  horse  which  causes  injury  derson,  (Wise.  1895)  62  N.  W.  Rep. 

through  running  away.   Hart «.  Wash-  1055.    Where  the  complaint   alleged 

ington  Park  Club,  157  III.  9.  that  defendant    "  negligently,    reck- 

*  The  specific  act  of  negligence  is  lessly,  and  willfully  so  droreand  man- 
sufficiently  shown  as  against  a  motion  aged  his  horses  "  as  to  cause  the  Injury 
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658.  The  Same ;  for  Negligent  Driving  where  the  Damage  Occurred 

in  Bndeavoring  to  Avoid  a  Collision.* 

\_A8  in  preceding  farm  to  *,  continuing ;]  and  so  iinskillf nlly 
and  improperly  conducted  the  said  wagon  and  horses  that  the 
same  would  then  necessarily  and  inevitably  have  been  driven 
upon  and  forced  against  the  said  carriage  and  horses  of  the  plain- 
tiff and  have  damaged  them,  if  the  said  carriage  and  horses  of  the 
plaintiff  had  then  continued  and  remained  upon  the  said  highway 
as  aforesaid. 

lY.  That  thereupon  the  plaintiff,  in  a  reasonable  and  necessary 
endeavor  under  the  circumstances  to  avoid  said  damage,  neces- 
sarily and  with  proper  and  reasonable  care  and  skill  in  that  behalf, 
guided  his  said  carriage  and  horses  to  and  off  one  side  of  the  said 
highway,  and  in  so  doing  his  said  carriage  and  horses,  without 
any  negligence,  unskillfulness  or  default  of  the  plaintiff,  but 
solely  and  immediately  in  consequence  of  the  negligence,  violence 
and  improper  conduct  of  the  defendant  as  aforesaid,  and  plain- 
tiff's endeavor  to    avoid   damage   therefrom,   were  upset    and 

injured. 

654.  For  Injuring  Borrowed  or  Hired  Chattels. 

I.  That  on  or  about  the  day  of  9  18  ^  defendant 
had  in  his  possession  and  use  [a  yoke  of  oxen]  belonging  to  plain- 
tiff. 

II.  That  defendant,  while  using  and  working  said  [oxen]  care- 
lessly and  negligently  rolled  a  stump  upon,  and  thereby  broke  a 
leg  of  one  of  them,  and  afterwards  killed  the  same,  to  plaintiff's 
damage  dollars. 

Wherefore  \etc.^  demcmd  ofjudgTnenf]. 

complained  of,  and  the  case  was  tried       '  A  charge  In  the  complaint  that 

on  the  theory  of   negligence,    held,  plaintiff  was  violently  thrown  out  of 

that  the  words,  "  recklessly  and  will-  his  wagon  by  reason  of  a  defect  in  the 

fully,"  were  mere  surplusage,  and  the  highway  is  not  supported  by  proof 

question  whether  defendant's  conduct  that  he  voluntarily  leaped  from  the 

was  willful  could  not  be  submitted  to  wagon  through  imminent  peril  and  in 

the  Jury.    Moore  «.  Drayton,  40  N.  T.  endeavor  to  avoid  the  accident.    Lund 

Btote  Rep.  968;  16  N.  Y.  Supp  738.  «.  Tyngsboro,  11  Cush.  (Mass.)  568. 


664  Abbott's  Forks  of  Pleading. 

661k  V^gUgmtXr  Watohintf  Fire  whieh  SpiMd  to  Plumtifl's 

I.  That  on  the  day  of  ,  18  ,  plaintiff  was  the 
owner  of  and  in  poaseseion  [or,  was  tenant  in  possession]  of  abont 

acres  of  land  in  [briefiy  desoribe}. 

II.  That  on  said  day  defendant,  well  knowing  the  premiaesy 
intentionally'  kindled  a  fire  on  land  next  adjoining  plaintiffs,  and 
[although  the  surface  of  the  ground  where  he  kindled  the  fire 
and  thence  to  and  over  plaintiff's  land*  was  strewn  with  dry  and 
combustible  material]  defendant  so  negligently  and  carelessly 
watched  and  tended  said  iire^  that,  without  fault  or  negligence  on 
plaintiff's  part,  said  lire  spread  to  plaintiff's  said  land  and  con- 
sumed tons  of  hay  and  bushels  of  wheat  belonging 
to  plaintiff,  and  of  the  value  of  dollars,  and  destroyed  plain- 
tiff's grass  growing  upon  one  acre  of  said  land,  to  his  damage 

dollars. 

Whebefore  [etc.y  demcmd  of  Jtidgmenf], 


X.  Allegations  of  Injury  and  Damage. 

656.  Allegation  of  General  Damages  from  Bodily  Injury,  viz.,  Kental 
and  Physical  Suffering,  Medical  Expenses,  Iioes  of  Kammga.* 

That  solely  by  reason  of  the  defendant's  negligence,  as  afore- 
said *,  plaintiff  was  injured,  bruised  and  wounded  so  that  he 
became  sick,  sore  and  disabled  and  so  remains,^  and  has  ever  since 

>  See  note  on  liability  for  spread  of  ted  without  an  allegation  thereof  in 

fire  in  32  Abb.  N.  C.  (N.  Y.)  877.  Lucas  v.  Wattles,  49  Mich.  880. 

*  Although   the  complaint  alleged  ^  This  allegation  was  held  sufficient 

that   on   a   day   specified  defendant  as  against  an  objection  at  the  trial  in 

*'did  then  and  there  willfully,  negli-  Keating  v.  Brown,  80  Minn.  9 

gently  and  unlawfully  cause  to  be  set  ^  These  allegations  of  damage  pre- 

fire  to  the  said  pile  of  rubbish,"  etc.,  suppose   that   plaintiff    has   already 

7iM,  that  plaintiff  could  recover  on  shown  the  character  of  accident,  that 

proof  of  negligence  only.    Richter  v.  it  was  of  a  character  to  produce  a 

Harper,  95  Mich.  221.  bodily  injury,  and  that  the  defend- 

'  It  is  safer  to  state  thus  or  other-  ant's  negligence  was  the  proximate 

wise  facts  showing  defendant's  duty  cause  thereof.  See  note  1  to  Form  057. 

of  care,  though  proof  of  such  a  con-  *  These  allegations  are  sufficient  at 

dition  of  defendant's  land  was  admit-  the  trial  to  authorize  proof  of  any 
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been  and  will  for  a  long  time  to  come  be  prevented  from  attend- 
ing to  his  business  [or,  unable  to  labor]/  and  has  necessarily 
expended  large  sums  of  money  in  endeavoring  to  be  cured  of  his 
said  injuries,'  to  plaintiffs  damage  dollars. 

bodily  injuryp  even  of  a  permaneDt  na-  (epilepsy);  Chicago  v.  McLeaD,  (111. 

ture,    resulting   from    the    accident.  1800)   24    N.    E.    Rep.    527   (mental 

If  the  defendant  desired   that  they  impairment);  Eeyserv.  Chicago,  etc.. 

should  be  more  definite,  he  could  have  R.   Co..   88   N.   W.    Rep.  872.      Al- 

moved  to  have  them  made  more  spe-  though  the  rule  is  different  in  many 

ciflc  or  for  a  bill  of  particulars.    So  jurisdictions,  the  weight  of  authority 

?ield  in  Ehrgott  v.  Mayor,  etc.,  of  N.  is  that  there  can  be  no  recovery  for 

Y.,  96  N.  T.  265.  damages  resulting  from  fright  caused 

A  general  allegation  of  bodily  in-  by  defendant's   negligence,  if  there 

jury  admits  evidence:  (1)  Of  the  dc-  was   no   physical    personal    injury, 

tails  or  particulars,  including  physical  Mitchell  v,  Rochester  R.  R.  Co.,  151 

and    mental   suffering.      Hanson   v.  N.  Y.  107;  see,  also,  26  Am.  Law  Rev. 

Anderson,  (Wise.  1895)  62  N.  W.  Rep.  449. 

1055:    Lake    Shore,   etc.,   R.    Co.   d.  *  In  the  absence  of  any  charge  of 

Ward,  (111.   1891)  26  N.  E.  Rep.  520  loss  of  time  or  earnings,  A^/rf,  that  evi- 

(internal  injuries  disabling  for  mar-  dence   thereof   is  inadmissible,  even 

riage);  Tobin  u.  Fairport,   12  N.  Y.  though  plaintiff  alleged  the  perma- 

Supp.  224  (miscarriage);  Thompson  v.  nency  of  the  injury,  and  that  he  would 

Quincy,  88  Mich.  178  (fractured  bone);  be  a  cripple  for  life.      Slaughter  v. 

Abb.  Brief  on  PI.  §  829,  and  cases  Met.  Street  Ry.  Co.,  116 Mo.  269;  23  S. 

cited.    (2)  If  not  limited  as  to  time  of  W.  Rep.  760;  Abb.  Brief  on  PI.  §  830, 

continuance,  nor  framed  in  past  tense,  and  cases  cited, 

of  the  effect  up  to  time  of  trial,  and  the  Under  the  allegation  in  the  form, 

probable   permanency  of  the  injury,  plaintiff  was  permitted  to  show  he 

Ehrgott  T.  Mayor,  96  N.  Y.  265  (dis-  had  not  been  able  to  labor  since  the 

ease  of  spine);  Roosevelt  v,  Manhattan  injury,  and  what  wages  he  was  able 

R.  Co.,  18  N.  Y.  Supp.  598;  Lynch  v.  to  earn  theretofore.      Cleveland  v.  N. 

Third  Ave.  R.  Co.,  Id.  286;  see,  also,  J.  Steamboat  Co.,  25  N.  Y.  State  Rep. 

French  r.  Wilkinson,  93  Mich.   822;  666;    7  N.  Y.    Supp.  28,      It  is  not 

68  N.  W.  Rep.  580;  Abb.  Brief  on  PI.  necessary    to    allege    the    particular 

§§  829,  838,  and  cases  cited.    (8)  Of  business,  nor  the  amount  of  earnings 

secondary    or    resulting   physical  or  lost,  as  against  an  objection  at  the 

mental  injuries.    Morgan  v.  Kendall,  trial,  unless  the  vocation  is  one  brin^^- 

(Ind.  1890)  24  N.  E.  Rep.  148  (nerv-  ing  a  high  compensation  for  a  high 

ous  debility;    palpitation   of   heart);  degree  of  skill.     Abb.  Brief  on    PI. 

Caldwell   «.   Central   Park,    etc.,  R.  §  830;  see,  also,  next  form. 

Co.,  7  Misc.  (N.  Y.)  67  (mental  suffer-  Under  a  similar  allegation,  plaintiff 

ing);  Kuhn  v.  Freund,  87  Mich.  545  was  hdd  properly  allowed,  as  against 

'  Damages  of  this  character  are  not  incurred.     Abb.  Brief  on  PI.  %  881, 
recoverable  without  a  special  allega-  and  cases  cited, 
tion   that  such  expenses  have  been 

84 
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667.  The  Same ;  More  Specific  Allegatioxi*.^ 

[As  in  preceding  J^arm  to  *,  continuing'],  the  arm,  shoulder  and 
back  of  said  plaintiff  were  seriously  and  permanently  injured,  and 
his  body  otherwise  bruised  and  injured,  from  which  injuries  he 
became  and  continues  to  be  sick,  sore,  maimed  and  disordered,  and 
suffered  and  still  suffers,  great  pain  and  distress ;  *  that  he  has 
been,  and  will  permanently  be,  wholly  incapacitated  and  prevented 
from  carrying  on  his  usual  occupation,  which  was  that  of  [physician 
and  surgeon],  and  from  which  plaintiff  was  receiving  an  income 
of  dollars  per  year  f  and  that  he  has  necessarily  expended 

the  sum  of  dollars  in  endeavoring  to  be  cured  of  his  said 

injuries,  and  will  hereafter  necessarily  expend  the  sum  of 
dollars  in  further  necessary  medical  treatment  and  nursing,  all  t^ 
plaintiff^s  damage  dollars. 

an  objection  at  trial  based  entirely  on  '  Sufficiently  definite  against  motion 

its  admissibility  under  the  pleadings,  to  make  more  specific.    Hanson  v.  An- 

to  prove  his  income  from  his  business  derson,  (Wise.  1895)  62  N.  W.  Rep. 

before  and  after  injury.    Frobisher  v.  1055. 

Fifth  Ave.  Trans.  Co.,  151  N.  Y.  481;  'A  special   allegation  is  necessary 

affg.  81  Hun,  544;  Carples  «.  N.  Y.  &  where  the  vocation  is  a  skilled  one  and 

Harlem  R.  Co.,  16  N.  Y.  App.  Div.  producing    large   return.     Joslin    ». 

168;  44N.Y.  Supp.  670.     Where  such  Grand  Rapids  Ice  Co.,  50  Mich.  516; 

profits    or   income    from  business  is  Abb.   Brief  on  PI.  §  830,  and  cases 

dependent  on  many  conditions   other  cited.     The  allegation  in  the  form  is 

than  the    plaintiff's  state  of  health,  sustained  in  City  of  Logansport  v.  Jus- 

a  recovery  may  not  be  allowed  there-  tice,  (Ind.   1881);  20  Am.  Law  Reg. 

for.    Compare  Masterson  v.  Village  of  (N.    8.)   796.      Evidence  to  support 

Mt.  Vernon,  58  N.  Y.  891;  Wakeman  the  allegation  is  received,  not  as  fur- 

f>.  Wheeler,  etc.,  Mfg.  Co.,  101  id.  205;  nishing  the  measure  of  damages,  but 

54  Am.  Rep.  676.  as  a  guide  to  the  jury  in  making  its  es- 

*  The    general    form   of   allegation  timate  of  what  is  proper  compensation, 

given  in  Form  656  is  good  against  de-  Nebraska  City  «.  Campbell.  2  Blackf. 

murrer,  and  sufficient  at  the  trial  to  ad-  396;  N.  J.  Ex.  Co.  t,  Jonathan*  83  N. 

mit  proof  of  all  general  damage.    The  J.  Law,  484;  Ingram  r.  Lawson.  6 

defendant,  however,  is  entitled  to  a  Bing.  N.  C.  212;  Allison  r.  Chandler. 

more  specific  statement  if  he  seek  it  by  11  Mich.  548;  Taylor  r.  Dustin,  43  N. 

motion  before  trial,  and  it  may,  there-  H.  498;  Simmons o.  Brown,  5R  L  299; 

fore,  be  advisable  to  use  the  more  spe-  Lincoln  v.  Saratoga   &  Schenectady 

cific  statement   given   in  this  form.  Railroad  Co.,  28  Wend.  (N.  Y.)  425. 
See,  also,  notes  to  preceding  form. 
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658.  Allegation  of  Special  Damage ;  Ezpenaes  Inciirred  in  Bmploying 

Substitute.* 

That  by  reason  of  said  injuries  plaintiff  was  compelled  to  and 

did  employ  one  M.  N.  for  the  period  of  weeks  from  said 

day  of  J  18     ,  to  perform  plaintiff's  daties  as  [state 

wAat]y  and  paid  said  M.  K.  the  sum  of  dollars  per  week 

therefor. 

659.  Allegation  of  Special  Damages  Incurred  in   Endeavoring  to 

Beduce  Damages  Anticipated  from  Defendant's  Act.* 

IV.  That  in  consequence  of  the  aforesaid  negligence  of  the 
defendant  [his  agents  and  servants],  there  was  then  and  there 
imminent  danger  [here  state  facts  which  required  plaintiff'^s 
intervention^^  and  plaintiff,  seeing  said  danger,  and  in  pursuance 
of  his  duty  to  make  all  reasonable  efforts  to  prevent  and  diminish 
the  damages  resulting  from  defendant's  said  negligence,  did  then 
and  there,  necessarily  and  without  fault  on  his  part  [here  state 
acts  done  and  injury  sustained]. 

>  ThisezpeDditure  constitutes  special  which  he  can  prove  without  pleading, 
damage,  and  it  is  error  to  allow  a  re-  or  whether  they  are  in  the  nature  of 
oovery  therefor  unless  specially  al-  special  damages,  which  should  be  al- 
leged. Gumb  V.  Twenty-third  Bt.  R.  leged.  It  may  be  safer,  in  view  of 
Co.,  114  N.  Y.  411.  If  plaintiff  is  this  uncertainty,  to  allege  them  if  re- 
allowed  a  recovery  for  his  own  loss  of  covery  therefor  is  sought.  See,  on  this 
time  and  loss  of  capacity  to  labor,  he  subject.  McEenna  v.  Brassier,  (Iowa, 
cannot,  in  addition  thereto,  recover  for  1892)  46  Alb.  L.  J.  884:  Pike  v.  Grand 
what  he  had  to  pay  another  to  supply  Trunk  R.  R.  Co.,  89  Fed.  Rep.  255; 
that  loss  of  labor,  for  that  would  be  Hinchy  v,  Manhattan  Ry.  Co.,  49  N. 
double  compensation.  Blackman  v.  Y.  Super.  Ct.  406. 
Gardiner  Bridge  Co.,  (Me.  1888)  17  *In  Hinchy  v.  Manhattan  Ry.  Co., 
Rep.  49.  49  N.  Y.  Super.  Ct.  406.  it  was  held 

'  It  seems  to  be  questioned  whether  that  an  allegation  that  his  hand  was 

plaintiff  can  recover  for  damages  bus-  burned  in  his  efforts  to  extinguish  said 

tained  by  him  in  endeavoring  to  avert  fire,  was  not  enough  without  allega- 

the  results  of  the  disaster;  and,  if  so,  tion  of  facts  showing  danger  Justify- 

whether  these  are  general  damages,  ing  his  interposition. 
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MQ,  Allegation  et  Special  Damage ;  hy  Married  Woiaaa  for  X«om  of 

Separate  Barningv.' 

That  at  the  timee  hereinbefore  mentioned,  plamtiff  was,  and 
ever  sinoe  about  the  day  of  9  IS    ,  has  been,  the  wife 

of  one  M.  N.  of  ,  but  that  daring  that  period  and  np  to  the 

time  of  the  injury  aforesaid  she  has  been  engaged  in  [here  state 
nature  of  trade^  hurniess^  labor  or  services^  according  to  ihe/actj 
and,  ifperso-aal  services,  specify  employer  other  than  her  hus- 
band] upon  her  own  sole  and  separate  account ;  that  bj  reason  of 
said  injury  plaintiff  has  been,  and  will  for  a  long  time  to  come,  be 
prevented  from  carrying  on  her  said  business,  has  become  and 
still  remains  sick,  sore  and  disabled  [etc.,  as  in  Forms  656,  etc.']. 

661.  By  Husband  for  Injury  to  Wife.* 

[See  Blaechinska  v.  Howard  Mission,  130  N.  T.  497 ;  Woolsey 
V,  Village  of  Ellenville,  61  Hun  (N.  Y.)  136 ;  also,  see  N.  Y. 
Code  Civ.  Pro.  §  450,  as  am'd  in  1890,  as  to  the  wife's  action  ; 
and  27  Abb.  N.  C.  (K.  Y.)  7,  as  to  concurrent  actions  by  husband 
and  wife.] 

I.  That  prior  to  and  at  the  time  hereinafter  mentioned,  one  M. 
N.  was,  and  still  continues  to  be,  plaintiff's  wife,  and  as  such  wife 
then  and  ever  since  has  lived  and  cohabited  with  plaintiff,  her 
husband,  at  ,  in  the  State  of  .     That   plaintiff  then 

w^is,  and  ever  since  has  been,  a  householder  in  said  [city],  and 
was,  and  ever  since  has  been,  fully  supporting  and  providing  for 
his  said  wife ;  and  that  prior  to  the  time  hereinafter  mentioned, 
she  was  in  good  health  and  fully  capable  of  performing  [or,  was 
in  sufficient  health  to   perform]   and  actually   did   perform   all 

'  These  losses  of  earnings  by  married       '  If  by  means  of  the  same  negligent 

woman  are  special  damages,    at  any  act,  bodily  Injuries  are  inflicted  upon 

rate  within  the  rule  requiring  such  another,  his  wife  and  minor  child,  the 

damages  to  be  specially  averred  before  entire  loss  and  damage  to  the  husband, 

they  can  be  recovered.    Uransky  t.  in  his  capacities  as  individual,  has- 

Dry  Dock,  etc.,  R  R.  Co..  118  N.  Y.,  band  and  father,  can  be  recovered  in 

804;  28  N.  E.  Rep.  451;  Mellwitz  v.  one  action,  as  they  constitute  but  a 

Manhattan  Ry.  Co.,  17  N.  Y.  Supp.  single  cause   of   action.    Cincinnati, 

112;  48  N.  Y.  State  Rep.  854.  etc.,  R.  R.  Co.  «.  Chester,  57  Ind.  297. 


Actions  fob  Nboligenoe.  669 

the  daties  of  housekeeper  in  their  dwelling,  for  plaintiff,  her  said 
hnsband,  [without  requiring  domestic  or  other  servants  or  assist- 
ants to  aid  her  in  performing  her  said  housework,  or  in  the  care 
and  management  of  plaintiff's  children  —  or  otherwise  according 
to  thefac{\. 

\The  deferidamff s  negligence  is  to  he  charged  as  in  other  forms 
given,  viz.: 

II.  That  at  the  time  hereinafter  mentioned,  defendant  carried 
on  the  business  of  a  livery  stable  in  said  city,  and  in  the  conduct 
of  his  said  business  used  horses,  carnages  and  equipments,  and 
employed  servants  in  and  about  the  same. 

III.  That  on  or  about  the  day  of  ,  18  ,  while 
plaintiff's  said  wife  was  lawfully  upon  the  public  highway  in  said 
city,  one  of  defendant's  said  servants,  who  was  at  that  time 
employed  for  and  by  defendant  to  drive,  and  who  was  then 
driving  two  of  defendant's  horses  attached  to  one  of  said  defendant's 
carriages,  negligently  and  carelessly  ran  said  horses  violently 
agamst  said  wife,  without  fault  or  negligence  on  her  part,  whereby 
she  was  violently  thrown  upon  the  ground  and  the  wheels  of  said 
carriage  passed  over  her  body.] 

IV.  That  in  consequence  thereof,  plaintiff's  said  wife  was 
severely  and  permanently  injured,  and  was  confined  to  her  bed 
and  to  her  house  for  many  weeks,  and  plaintiff  was  obliged  to  and 
did  necessarily  employ  medical  aid  and  attendance  for  said  wife, 
and  did  necessarily  pay  therefor,  and  for  medicine,  the  sum  of 
dollars. 

# 

V.  That  in  consequence  of  said  injuries,  plaintiff's  said  wife  has 
been  unable  to  perform  the  duties  aforesaid,  which  she  thereto- 
fore had  performed  for  plaintiff,  and  plaintiff  was  then  and  ever 
since  has  been  obliged  to  employ,  and  did  employ  and  still  does 
necessarily  employ,  a  servant  to  aid  and  assist,  and  to  perform  the 
duties  so  as  aforesaid  theretofore  performed  for  plaintiff  by  his 
said  wife ;  and  that  for  said  employment  plaintiff  has  necessarily 
expended  the  sum  of  dollars. 

VL  That  in  consequence  of  said  injuries,  plaintiff  has  been 
deprived  of  the  services  of  his  said  wife,  and  his  comfort  and  hap- 
piness in  her  society  and  companionship  have  been  impaired,  and 
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plaintiff  is  informed  and  believes  that  such  deprivation  and  impair- 
ment will  necessarily  continue  for  a  long  time  to  come;  all  to 
plaintiff's  damage  dollars. 

Wherefore  [etc,^  demand  ofjvdgmen£\, 

662.  By  Master  of  an  Apprentice,  for  Lom  of  Services  of  the  Latter 
through  Injury  Caused  by  Defendant's  Negligence. 

[Sustained  in  Ames  v.  Union  Bailway,  117  Mass.  541.] 

I.  That  one  J.  K.,  then  a  minor  of  the  age  of  fifteen  or  there- 
aboats,  on  ,  and  long  before  was,  and  still  is,  the  plain- 

tiff's apprentice  and  servant,  and  duly  bound  to  the  plaintiff  to 
serve  him  for  and  during  the  term  of  [three]  years  from  and  after 
,  according  to  an  indenture  of  apprenticeship,  a  copy 
whereof  is  annexed  to  this  complaint  and  made  part  hereof. 
{Here  set  forth  the  injury  to  the  apprentice  through  defendants 
negligence^  as  in  any  one  of  the  preceding  forms^  svhstituting 
the  apprentices  name  for  the  word  "  plaintiff P'\ 

IV.  That  thereby  said  J.  K.  received  divers  wounds,  braises 
and  injuries,  and  was  obliged  to  have  and  did  have  his  leg  ampu- 
tated, whereby  and  by  reason  whereof  the  said  J.  K.  was  rendered 
unable  to  do  any  business  or  service  for  the  plaintiff,  and  said  dis- 
ability continued  from  to  .  That  on  , 
said  J.  K.  returned  to  the  service  and  apprenticeship  of  the  plain- 
tiff, but  that,  by  reason  of  said  wounds,  bruises  and  injuries,  and 
the  loss  of  his  leg,  his  services  were  and  are  almost  useless  to  the 
plaintiff,  and  will  so  continue  to  the  end  of  his  apprenticeship, 
to  wit :  years,  though  the  plaintiff  has  been  and  is  obliged 
to  pay  for  the  same  according  to  said  indenture,  and  the  plaintiff 
has  so  done  and  is  so  doing.  That  at  the  time  of  said  collision 
said  J.  K.'s  services  had  become  very  valuable  to  plaintiff,  as  he 
had  become  expert  under  the  plaintiff's  care  and  instruction,  and 
were  worth  to  plaintiff  a  large  sum,  to  wit :  dollars,  over 
and  above  the  amount  he  was  obliged  to  pay  said  J.  K.  by  said 
indenture,  and  which  benefit  he  would  have  been,  and  was,  and  is 
entitled  to  by  said  apprenticeship  to  the  end  thereof,  but  for  the 
injuries  to  said  apprentice  as  aforesaid.  That  by  reason  of  the 
said  injuries  being  inflicted  on  his  apprentice  and  servant,  he  has 
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been  and  will  be  put,  during  said  apprenticeship,  to  great  expense 
in  tilling  his  said  apprentice's  place  during  his  absence  on  account 
of  said  injuries,  and  to  help  do  said  apprentice's  work  and  dutj 
since  his  return  to  service ;  to  plaintiff's  damage  dollars. 

Whbbefobb  [etc,f  demcmd  of  Juclffmenf]. 

Notes  of  Beoent  Osmem  Involving  Questions  of  Pleadizig  in  Actions  for 

Negligence. 

(1)  The  facts  constituting  the  negligence, 

(2)  Willful  act  or  negligence. 

(3)  SeveraX  acts  of  negligence, 

(4)  Defendant's  duty, 

(5)  Plaintiff's  freedom  from  contributory  negligence. 

(6)  Ir\jury,  damage,  etc. 

(1)  The  facts  constituting  the  negligence. 

Alabama.— IAatj  Lee  Coal  &  R.  Co.  c.  Cbambliss,  V7  Ala.  171 ;  11  So.  Rep. 
897.  (A  general  averment  that  the  act  causing  the  injury  was  negligently 
done  is  sufficient.)  S.  p.,  Birmingham  R.  &  E.  Co.  «.  Allen,  (Alabama,  1898) 
13  So.  Rep.  8.  Oxford  Lake  Line  id.  Stedham,  (Alabama,  1898)  18  So.  Rep. 
553.  (In  an  action  against  a  railroad  company,  hdd,  that  it  was  sufficient  for 
the  complaint  to  allege  that  the  plaintiff's  mule  was  frightened  at  the  unnec- 
essary noise  of  defendant's  train  near  a  highway,  and  "  owing  to  the  negli- 
gence of  defendant's  employees  running  and  managing  said  cars.")  Arizona. 
—Santa  Fe.  etc..  Ry.  Co.  v.  Hurley,  (Ariz.  1894)  36  P&c.  Rep.  216.  (Under  an 
allegation  that  plaintiff's  injuries  were  caused  by  a  defective  pile-driver, 
recovery  cannot  be  had  for  injuries  received  on  account  of  an  unmanageable 
team  used  in  operating  it.)  California. —  House  v.  Meyer,  100  Cal.  r)92;  85 
Pac.  Rep.  808.  (Complaint  alleging  generally  negligence  on  defendant's  part 
is  sufficient  on  demurrer.)  Colorado. — McGonigle  t.  Kane,  (Colorado.  1894)  88 
Pac.  Rep.  867.  (C^egligence  being  the  ultimate  fact  to  be  established,  a  gen- 
eral allegation  thereof  is  sufficient.)  Denver,  etc.,  R.  Co.  r.  Robbins,  2  Colo. 
App.  313;  80  Pac.  Rep.  261.  (Complaint  held  sufficient,  which  alleged  that 
the  defendant  railroad  company  was  unlawfully  and  negligently  occupying  a 
street  crossing  in  the  violation  of  city  ordinance  and  that  by  reason  of  that 
fact,  and  without  any  negligence  on  plaintiff's  part,  the  injury  resulted.) 
F^rtda.— Walsh  v.  Western  R.  Co.,  84  Fla.  1;  15  So.  Rep.  686.  (In  alleging 
negligence,  it  is  not  required  that  the  facts  constituting  the  negligence  shall 
be  set  out  in  the  declaration,  but  it  is  sufficient,  if  the  acts  causing  the  injury 
are  specified,  and  it  is  alleged  that  they  were  negligently  and  carelessly  done.) 
S.  p.,  Jacksonville,  etc.,  Ry.  Co.  r.  Jones,  34  Fhi.  286;  15  So.  Rep.  924.  City 
of  Oriando  v.  Heard,  29  Fla.  581;  11  So.  Rep.  182.  (Declaration  held  demur- 
rable, which  generally  alleged  that  a  municipal  corporation  negligently  suf- 
fered a  highway  to  remain  out  of  repair,  without  alleging  defendant's  knowl- 
edge of  the  defect,  the  time  it  was  permitted  to  remain  out  of  repair,  or  other 
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facts  showing  negligence  of  the  municipality.)  iU»n^. —Lavis  v.  Wisconsin 
C.  R.  Co.,  M  111.  App.  686.  (A  decoration  held  sufficient,  which  charged  that 
the  negligence  consisted  of  the  negligently  running  and  operation  of  a  railroad, 
and  the  cars  propelled  thereon.)  Andrew  v.  Chi.  &  N.  W.  R.  Co.,  45  111.  App. 
269.  (It  is  error  to  sustain  a  demurrer  to  a  declaration  clearly  alleging  negligence 
on  the  part  of  defendant,  and  care  on  the  part  of  plaintiff,  although  the  facts  sur- 
rounding the  accident  are  stated  with  unnecessary  particularity.  In  such  a 
case,  the  question  of  negligence  or  contributory  negligence  should  be  left  to  be 
determined  by  the  Jury,  unless  the  facts  alleged  would  necessarily  bar  recovery.) 
Chicago,  etc.,  R.  R.  Co.  v.  Hines,  (Illinois,  1890)  28  N.  E.  Rep.  1021.  (In 
an  action  against  a  railroad  company  for  negligence  in  the  construction  of  its 
road,  whereby  the  employee  was  killed,  declaration  held  sufficient  to  support 
judgment,  though  it  did  not  state  that  the  defendant  knew  of  the  defect  in  the 
road,  or  that  the  plaintiff  did  not  know  of  it.)  Indiana. —  Board  of  Com'ers 
Huntington  County  «.  Huffman,  184  Ind.  1;  81  N.  £.  Rep.  670.  (Complaint 
held  sufficient  on  demurrer,  where  the  acts  causing  the  injury  were  alleged  to 
have  been  negligently  and  carelessly  done,  without  stating  the  specific  facta 
constituting  the  negligence.)  S.  p.,  Louisville,  etc.,  Ry.  O).  o.  Berkey,  196 
Ind.  181;  85  N.  £.  Rep.  8;  Louisville,  etc.,  R.  R.  Co.  v.  Hicks,  (Indiana  Appeaht 
1894)  87  N.  £.  Rep.  48;  Citizens'  St.  R.  R.  Co. «.  Lowe,  (Indiana  Appeals,  1894) 
89  N.  E.  Rep.  165;  City  of  Lebanon  v.  McCoy,  (Indiana  Appeals,  1895)  40  N. 
E.  Rep.  700.  Coal  Bluff  Mining  Co.  v.  Watts,  6  Ind.  App.  847;  88  N.  E.  Rep. 
662.  (Complaint,  as  against  demurrer,  held  to  allege  negligence  with  sufficient 
speciflcness,  where  it  alleged  that  defendant  negligently  permitted  the  roofing 
of  the  mine,  in  which  plaintiff  was  working,  to  become  unsafe,  and  negli- 
gently failed  to  secure  it,  by  reason  whereof  rocks  fell  on  plaintiff.)  8.  p., 
Hindman  v.  Timme.  (Indiana,  1898)  85 N.  E.  Rep.  1046.  Chicago,  etc.,  R.  R.  Go. 
t).  Barnes,  2  Ind.  App.  218;  28  N.  E.  Rep.  828.  (Motion  to  make  complaint 
more  definite  and  certain  denied,  where  it  was  alleged  that  defendant  negli- 
gently did  or  omitted  to  do  the  act  or  thing  causing  the  injury;  since  to 
require  plaintiff  to  plead  all  the  facts  and  circumstances  from  which  negli- 
gence could  be  inferred  would  compel  him,  in  many  cases,  to  plead  evidence.) 
Ohio,  etc.,  Ry.  Co.  «.  Craycraft,  5  Ind.  App.  885;  82  N.  E.  Rep.  897.  (Com- 
plaint held  sufficiently  specific  which  alleged  that  the  defendant  railroad 
company,  without  any  negligence  on  plaintifTs  part,  carelessly  and  negligently 
ran  the  train  over  plaintiff's  mule.)  Wabash  W.  R.  Co.  «.  Morgan,  182  Ind. 
480;  81  N.  E.  Rep.  661.  (In  an  action  by  an  employee  for  injuries  caused  by 
a  defective  engine,  and  the  engineer's  negligence,  held,  that  it  was  sufficient  to 
allege  that  both  facts  had  long  been  known  to  defendant,  without  specifying  the 
exact  time.)  KaruoB. —  Cherokee,  etc..  Mining  Co.  «.  Wilson,  48  Kan.  460;  2^7 
Pac.  Rep.  178.  (Under  an  allegation  to  the  effect  that  defendant  permitted  the 
accumulation  of  inflammable  dust  in  its  mine  and  failed  to  remove  and  sprinkle 
the  same,  evidence  is  inadmissible  to  show  that  the  mine  was  improperly  laid  out 
and  constructed  or  that  it  was  not  properly  provided  with  doors.)  MimaekusetU. 
—  Benjamin  o.  Holyoke  St.  Ry.  Co.,  160  Mass.  8;  85  N.  £.  Rep.  95.  (General 
averment  of  negligence  on  the  part  of  a  street  railway  company  in  running  its 
cars  is  sufficient  to  include  negligence  in  the  sounding  of  a  gong  on  approaching 
a  frightened  team.)   Dolanv.  Alley,  158  Mass.  880;  26  N.  E.  Rep.  989.    (Where 
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it  was  alleged  that  the  roof  which  fell  and  injured  plaintiff  was  defective, 
and  that  defendant  had  neglected  to  repair  it,  held^  that  there  was  no  varia* 
ance,  though  the  proof  showed  that  the  immediate  cause  of  the  falling  of  the 
roof  was  plaintiff's  neglect  to  remove  the  snow  therefrom.)  Mimiewta. — 
Rogers  v.  Truesdale,  (Minnesota,  18d4)  58  N.  W.  Rep.  688.  (Demurrer  over- 
ruled, where  complaint  alleged  that  defendant's  act  causing  plaintiff's  injury 
was  negligently  done  without  stating  any  details  which  would  indicate  negli- 
gence.) MiMouri. — Wills  v.  Cape  Girardeau,  etc.,  Ry.  Co.,  44  Mo.  App.  51. 
(Petition  is  sufficient  on  demurrer,  if  it  advises  defendant  of  the  particular  neg- 
ligence complained  of,  so  that  he  may  know  what  he  is  called  upon  to  defend, 
though  it  does  so  in  general  terms.)  Montana. —  Kelly  v.  Cable  Co.,  13  Mont. 
411;  34  Pac.  Rep.  611.  (An  allegation  that  defendant's  employees  were  negli- 
gent and  careless,  held  to  be  equivalent  to  an  allegation  that  they  were  incom- 
petent.) Nebraska,— AxkTotfi,  t.  Cox,  (Nebraska,  1895)  62  N.  W.  Rep.  66. 
(Petition  held  to  sufficiently  charge  negligence  against  a  city,  which  alleged 
facts  from  which  it  n:iight  reasonably  be  inferred  that  the  highway  was  not 
kept  in  proper  condition.)  New  York. — Flynn«.  Central  R.  R.  of  N.  J.,  15 
N.  Y.  Supp.  828;  20  Civ.  Pro.  R.  179.  (A  complaint,  not  expressly  alleging 
that  defendant's  negligence  caused  plaintiff's  injury,  is  not  demurrable,  if  it 
allege  that  the  doing,  or  omission,  of  specific  acts  by  the  defendant,  which  of 
themselves  would  constitute  negligence,  caused  the  injury.)  Jackman  «. 
Lord,  56  Hun,  172;  9  N.  Y.  Supp.  200;  30  State  Rep.  507.  (Motion  to  make 
complaint  more  definite  and  certain  denied,  where  it  generally  alleged  that 
the  explosion  which  injured  plaintiff  was  caused  by  defendant's  negligence. 
The  remedy,  if  any,  to  obtain  a  statement  of  the  particular  acts  of  the  negli- 
gence, was  by  an  application  for  a  bill  of  particulars.)  Wolz  v.  Dry  Dock, 
etc. ,  R.  R.  (Do.,  18  N.  Y.  Supp.  129;  86  SUite  Rep.  828.  (Motion  to  strike  out  an 
allegation,  that  there  were  many  previous  derailments  of  cars,  of  which 
defendant  had  knowledge,  at  the  place  where  the  car  was  derailed ,  which 
caused  plaintiff's  injury,  denied.)  Boehm  v.  Mace,  28  Abb.  N.  C.  188;  18  N. 
Y.  Supp.  106.  (Under  complaint  alleging  that  the  accident  was  occasioned 
by  the  unsafe  condition  of  the  elevator  car,  held^  error  to  submit  to  the  jury 
whether  defendant  had  complied  with  the  statute  regulating  the  inclosing  of 
elevator  shafts.)  Davis  v,  N.  Y.,  Lake  Eric,  etc.,  R.  R.  Co.,  20  Abb.  N.  C.  230. 
(Under- an  allegation  that  the  locomotive  which  exploded  was  defective,  evi- 
dence is  inadmissible  to  show  that  unfit  coal  was  used,  althought  an  engine  of 
different  construction  might  have  used  like  coal  with  safety.)  North  Carolina, 
—  Conley  «.  Richmond,  etc.,  R.  R.  Co.,  109  N.  C.  692;  14  S.  E.  Rep.  808.  (The 
facta  constituting  the  alleged  negligence  must  be  set  out  with  sufficient  particu- 
larity to  apprise  defendant  of  the  nature  of  the  charge.)  Oregon. —  McPherson 
9.  Padflc  Bridge  Co.,  20  Ore.  486;  26  Pac.  Rep.  560.  (A  general  allegation  of 
negligence  does  not  charge  any  fact.)  Woodward  v.  Oregon  Ry.,  etc.,  Co.,  18 
Ore.  289;  22  Pac.  Rep.  1076.  (Plaintiff  must  allege  the  particular  acts  of 
negligence  constituting  his  cause  of  action,  and  recovery  cannot  be  had  on 
proofs  of  acts  of  negligence  other  than  those  alleged.)  Enahtla  «.  Oregon, 
etc.,  Ry.  Co.,  21  Ore.  186;  27  Pac.  Rep.  91.  (Under  an  allegation  that 
defendant  negligently  suffered  a  bridge  to  become  out  of  repair  and  to  remain 
in  an  unsafe  condition,  there  can  be  no  recovery  on  the  ground  that 
•    85 
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the  bridge  was  originally  improperly  constructed.)  Rhoda  Idand. —  Plainer  v. 
Providence,  etc..  B.  B.  Co..  17  R.  I.  376;  22  Atl.  Rep.  284.  '  (Demurrer  over- 
ruled to  a  complaint  in  an  action  for  death,  which  alleged  that  defendant's 
servants  so  negligently  and  carelessly  managed  and  navigated  the  steamer  that 
it  ran  upon  and  sank  the  vessel  of  plaintiff's  testator.)  Pomroy  v.  Granger. 
(R.  L  1894)  29  Atl.  Rep.  690.  (Demurrer  sustained  to  a  count  which  alleged 
that  the  defendant,  a  city,  carelessly  and  negligently  excavated  in  a  river  bot- 
tom, so  as  to  cause  the  piles  of  plaintiff's  coal  pocket  to  bulge  outward  and  to 
become  unsafe,  without  showing  in  what  respect  defendant  was  negligent  in 
doing  the  thing  alleged.)  S.  p..  Wilson  v.  N.  Y..  N.  H..  etc,  R.  R.  Co.,  (R  L 
1894)  29  Atl.  Rep.  258;  Cox  v.  Providence  Gas  Co.,  17  R.  I.  199;  21  Atl.  Rep. 
344.  Texas.— Quit,  etc.,  R.  R.  Co.  v.  Smith,  74  Tex.  276;  11  8.  W.  Rep.  1104. 
(Allegation  that  the  car  was  derailed  and  overturned  *'  by  the  gross  negligence^ 
carelessness  and  default  of  defendant,  its  agents,  servants  and  employees,"  is 
sufficient,  without  alleging  particular  acts  of  negligence,  and  will  admit  evi- 
dence that  accident  was  caused  by  spreading  of  tracks  from  defective  ties.) 
San  Antonio  St.  Ry.  Co.  v,  Caillonette.  79  Tex.  841;  15  S.  W.  Rep.  890.  (It  is 
not  necessary  to  allege  that  the  facts  constitute  negligence,  if  the  conclusion  of 
negligence  can  be  drawn  from  them.)  Texas,  etc.,  R.  R.  Co.  v.  Easton.  2  Tex. 
Civ.  App.  878;  21  B.  W.  Rep.  575.  (An  allegation  that  the  injuries  were 
caused  by  the  negligence  of  "defendant,  its  agents  and  employees."  is  suffi- 
cient without  specifying  the  particular  agent  or  employee  guilty  of  the  negli- 
gence.) (Jalveston.  etc..  Ry.  Co.  v,  Croskell,  6  Tex.  Civ.  App.  160;  25  S.  W. 
Rep.  486.  (An  allegation  that  one  of  the  defendant's  trains  negligently  struck 
the  cars  placed  on  a  side  track,  held,  sufficient  without  showing  particularly 
how  it  negligently  struck  them.)  Gulf,  etc..  R  R.  Co.  «.  Smith,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  644.  (In  an  action  against  a  railroad  for  injuries  received: 
at  a  street  crossing  from  a  car  making  a  flying  switch,  held,  that  it  was  not 
necessary  to  allege  defendant's  rules  regulating  such  operation,  as  such  rules 
were  but  evidence  tending  to  establish  the  negligence  alleged.)  United  States, 
—  Gulf,  etc.,  R.  R.  Co.  «.  Washington,  49  Fed.  Rep.  847;  1  C.  C.  A.  286;  4 U.  S. 
App.  121.  (A  general  allegation  of  negligence,  without  stating  the  particular 
acts  constituting  the  negligence,  is  good  against  a  general  demurrer.)  Sledge 
V.  Gkiyoso  Hotel  Co. ,  43  Fed.  Rep.  468.  (Where  a  declaration  sufficiently  alleges 
negligence,  and  goes  further  than  need  be  in  specifically  stating  the  facts,  tJie 
court  will  not,  on  demurrer,  undertake  to  determine  whether  the  facts  alleged 
show  negligence,  or  contributory  negligence,  but  will  leave  the  question  to  be 
determined  at  the  trial.)  Parrott  v.  New  Orleans,  etc.,  R.  R.  Co.,  62  Fed.  Rep. 
562.  (In  an  action  by  a  servant  against  a  railroad  company  for  injuries  caused 
by  a  washout  of  defendant's  roadbed,  held,  on  demurrer,  that  an  allegation  that 
the  defect  continued  for  an  unreasonable  length  of  time,  stated  a  mere  conclu- 
sion.) Vermont. —  Preston  v.  St.  Johnsbury.  etc..  R.  R.  Co.,  64  Vt.  280;  25  Atl. 
Rep.  486.  (Demurrer  overruled  to  a  complaint  alleging  that  the  accident 
occurred  because  defendant  furnished  decedent  with  a  car  which  was  insuffi- 
ciently, carelessly  and  negligently  constructed,  and  of  unfit  material,  without 
otherwise  specifying  of  what  the  negligent  construction  consisted.)  Devino 
V.  Central  Vt.  Ry.  Co.,  63  Vt.  98;  20  Atl.  Rep.  953.  (It  is  not  enough  for  a 
count  to  merely  allege  that  defendant,  in  disregard  of  his  duty  as  carrier,  per- 
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mitted  the  plaintiiT  to  be  injured;  facts  from  which  the  negligence  resulted 
mustbestated.)  Weit  Virginia.— Poling v,  Ohio  River  R.  R.  Co.,  38  W.Va.  646; 
18  S.  £.  Rep.  782.  (On  demurrer,  hM,  that  it  was  not  usual  nor  necessary  to 
specify  the  acts  or  omissions  which  constitute  the  negligence.)  WUeormn, — 
Hanson  «.  Anderson,  (Wise.  1895)  63  N.  W.  Rep.  1055.  (Motion  to  make  com- 
plaint more  definite  and  certain  denied  where  it  was  alleged  that  while  plain- 
tiff was  driving  along  a  highway  defendant  drove  up  behind  at  a  great  speed 
and  negligently  ran  into  plaintiff's  vehicle.)  Barron  «.  Chicago,  etc.,  Ry.  Co.. 
(Wise.  1894)  61  N.  W.  Rep.  303.  (Where  plaintiffs  injury  is  alleged  to  have 
been  occasioned  because  defendant's  train  did  not  give  a  signal,  recovery  can- 
not be  had  on  the  ground  that  the  whistle  was  sounded  and  frightened  plain- 
tiff's horse.)  H^oTO»r^.— Hazard  Power  Co.  r.  Volger.  8  Wyo.  189;  18  Pac. 
Rep.  636.  (A  vague  allegation  of  negligence  and  carelessness  in  storing 
explosives,  without  stating  any  negligent  act  of  omission  or  commission, 
liM,  insufficient.) 

(2)  Willful  act  or  negligence, 

Alabama. — Kansas  City,  etc.,  R.  R.  Co.  v.  Crocker,  95  Ala.  412;  11  So.  Rep. 
262.  (Under  a  complaint  alleging  that  defendant  acted  *'  negligently,  care- 
lessly and  recklessly,"  plaintiff  is  not  bound  to  make  out  such  a  case  that  his 
own  contributory  negligence  would  not  bar  recovery,  since  a  charge  of  reck- 
lessness does  not  imply  willfulness.)  S.  p. ,  Louisville,  etc.,  R.  R.  Co.  v.  Barker, 
(Alabama,  1893)  14  So.  Rep.  282.  (In  an  action  by  a  trespasser  against  a  rail- 
road company  for  injuries  from  being  struck  by  a  train,  complaint  held  not 
demurrable  on  the  ground  that  it  did  not  allege  that  plaintiff's  injury  was 
inflicted  wantonly  or  intentionally  and  that  the  allegations  did  not  show  that 
plaintiff  was  guilty  of  other  than  ordinary  negligence,  where  it  is  alleged 
that  the  injury  resulted  from  defendant's  wanton  or  reckless  negligence.) 
Indiana.— LouisYiWe,  etc.,  R.  R.  Co.  v.  Davis,  7  Ind.  App.  222;  33  N.  E.  Rep. 
451.  (Complaint  alleging  that  defendant's  servants  in  charge  of  a  locomotive 
"willfully  caused  a  large  amount  of  steam  to  escape"  which  frightened 
plaintiff's  horse,  Jield,  to  be  founded  on  negligence  and  that  the  allegation  of 
willfulness  was  surplusage.)  Michigan. — Richter  v.  Harper,  95  Mich.  221;  54 
N.  W.  Rep.  768.  {Held,  that  plaintiff  was  not  required  to  show  that  defend- 
ant acted  maliciously,  though  the  declaration  used  the  words  "willfully, 
wantonly,  negligently  and  unlawfully  "  in  connection  with  other  words  imput- 
ing negligence  to  defendant.)  Montgomery  v.  Muskegon  Booming  Co.,  88 
Mich.  683;  50  N.  W.  Rep.  729.  (The  word  **  willfully,"  used  in  certain  count 
of  declaration,  held,  to  imply  malice,  and  that  there  could  be  no  recovery  under 
it  unless  the  evidence  showed  that  the  negligent  acts  complained  of  were 
done  maliciously.)  Mimmppi. —  Southern  Express.  Co.  v.  Brown,  67  Miss. 
260;  8  So.  Rep.  425.  (Under  an  allegation  of  negligence  plaintiff  may  prove 
a  negligence  so  gross  as  to  be  willful.)  Afisaouri. —  O'Brien  v.  Loomis,  43  Mo. 
App.  29.  (Where  plaintiff  pleads  that  an  injury  was  caused  by  the  negligence 
of  the  defendant,  he  cannot  recover  for  an  intentional  injury.)  New  York. — 
Moore  t.  Drayton,  16  N.  T.  Supp.  723;  40  State  Rep.  938.  (The  added  words, 
**  recklessly  and  willfully."  regarded  as  surplusage  at  the  trial,  where  the  act 
causing  the  injury  was  alleged  to  have  been  *' negligently,  recklessly  and  will- 
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fully  "  done;  as  the  same  act  cannot  be  both  negligent  and  wlllfnl.)  North 
Carolifui.—  UcAdoo  v,  Richmond,  etc..  R.  R  Co..  105  N.  C.  140;  11  S.  E.  Rep. 
816.)  The  word  **  gross."  when  used  in  connection  with  allegation  of  negli- 
gence, regarded  as  a  mere  expletive,  and  recovery  may  be  had  for  defendant's 
failure  to  use  ordinary  care.) 

(8)  Several  (ictt  of  negliffenee, 

^2a^m/i.— Louisville,  etc.,  R.  Co.  d.  Mothershed,  97  Ala.  261;  13  So.  Rep. 
714.  (Where  several  distinct  acts  of  negligence  on  the  part  of  defendant,  or 
his  servants,  caused  plaintiff's  injury,  it  is  proper  to  count  on  each  act  of 
negligence  separately,  and  the  proof*  of  any  one  will  authorize  a  recovery.) 
Highland  Ave.,  etc.,  R.  R.  Co.  v.  Dusenberry,  94  Ala.  418;  10  So.  Rep.  274. 
(Where  the  same  count  attributed  the  death  of  plaintiffs  intestate  to  several 
distinct  negligent  acts  and  omissions  of  defendant,  field,  that  it  was  demur- 
rable on  the  ground  of  uncertainty  and  ambiguousness,  in  stating  several 
independent  causes  of  action,  without  disclosing  which  one  was  relied  upon.) 
Louisville,  etc.,  R  R.  Co.  f>.  Hall,  91  Ala.  112;  8  So.  Rep.  871.  (A  count,  charg- 
ing several  cumulative  acts  of  negligence,  is  not  demurrable,  because  one  of 
the  acts  charged  does  not  constitute  negligence,  if  the  other  acta  alleged  show 
a  good  cause  of  action.)  Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  340;  13 
So.  Rep.  88.  (Where,  in  the  same  count,  plaintiff's  injury  was  ascribed  to 
defendant's  yard  master  in  allowing  a  car  to  remain  in  a  dangerous  position 
"and"  to  the  negligence  of  defendant's  engineer  in  running  a  train,  held,  tliat 
as  the  acts  of  yard  master  and  engineer  were  in  no  way  related  and  complaint 
charged  plaintiff's  injury  to  the  concurrent  acts  of  both,  there  could  be  no 
recovery  except  on  proof  of  the  negligence  of  both. )  Illinoie. — North  Chicago 
St.  Ry .  Co.  V.  Cotton,  140  111.  486;  29  N.  E.  Rep.  899.  (Evidence  may  be  admitted 
though  it  tends  to  support  a  charge  of  negligence  not  made  by  the  declara- 
tion, if  it  is  material  to  the  proof  of  the  negligent  acts  alleged.)  Michigan. — 
Thompson  v.  Toledo,  etc..  R.  R.  Co..  91  Mich.  255;  51 N.  W.  Rep.  995.  (Though 
several  concurrent  acts  of  negligence  are  alleged  in  one  count  as  producing  the 
injury,  plaintiff  need  not  prove,  in  order  to  recover,  such  of  them  as  are  imma- 
terial.) New  r^A.— Cordelia  v.  Dwyer,  9  Misc.  399;  29  N.  Y.  Supp.  1078. 
(Where  it  appears  that  the  damages  sued  for  resulted  from  one  of  several 
causes,  and  the  defendant  is  not  responsible  for  all  of  them,  plaintiff  cannot 
recover  without  showing  that  the  damage  resulted  from  a  cause  for  which 
defendant  was  responsible.)  South  Carolina. — Ruff  v.  Columbia,  etc..  R.  R, 
Co.,  (S.  C.  1894)  20  S.  E.  Rep.  27.  (Complaint  held  to  stote  two  distinct  causes 
of  action,  which  alleged  that  a  horse  was  killed  by  the  negligent  failure  to  keep 
a  crossing  in  repair  and  the  negligent  management  of  a  train,  with  no  aver- 
ment of  any  connection  between  the  two  acts.)  Witeontin. —  Drefahl  r.  Con- 
nell.  85  Wise.  109;  55  N.  W.  Rep.  160.  (Complaint  held  not  demurrable,  which 
stated  a  cause  of  action  because  of  defendant's  failure  to  perform  certain 
duties,  though  it  attempted,  but  failed,  to  show  other  failures  of  duty.) 

(4)  Drfendanfs  duty. 

Alabama.—  Ensley  Ry.  Co.  «.  Chewning.  98  Ala.  24;  9  So.  Rep.  458.     (Oom- 
plaint  held  insufficient  which  alleged  in  effect  that  defendant  was  a  common 
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carrier,  and  that  it  ran  its  train  so  negligently  that  it  knocked  down  and 
injured  plaintiff,  without  alleging  the  existence  of  a  relationship  between  the 
parties,  which  would  require  defendant  to  use  a  higher  degree  of  care,  or  any- 
thing to  show  that  i>laintiff  was  not  a  trespasser  upon  defendant's  premises  at 
the  time  of  the  accident.)  lUinais.^  Angus  v,  Lee,  40  III.  App.  804.  (Facts 
must  be  stated  to  show  legal  liability;  it  is  not  sufficient  to  allege  that  a  duty 
existed  on  defendant's  part  and  that  he  violated  that  duty.)  S.  p.,  Funk  v. 
Piper.  50  id.  163;  Kockford  City  R.  Co.  v,  Matthews,  Id.  267.  (Allegations 
of  defendant's  duty  to  repair  crossing  under  city  ordinance,  not  set  forth,  held, 
insufficient;  facts  to  show  duty  must  be  stated.)  Chicago  v.  Apel,  50  111.  App. 
192.  (Allegation  that  it  was  the  duty  of  a  city  to  light  bridge  is  mere  con- 
clusion, not  a  fact.)  Indiana, —  Thiele  v.  McManus,  8  Ind.  App.  182;  28  N. 
E.  Rep.  827.  (In  an  action  to  recover  for  injuries  caused  by  falling  down  an 
unguarded  hatchway  in  defendant's  store,  held,  that  an  allegation  that  plain- 
tiff "  while  properly  and  necessarily  in  said  building,  without  fault  on  her 
part,  fell  through  such  hatchway,"  etc.,  did  not  not  show  that  plaintiff  was 
one  of  the  class  invited  to  visit  the  premises,  to  whom  plaintiff  owed  a  duty, 
and  that  demurrer  to  complaint  should  have  been  sustained.)  MtMouri. — 
Rushenberg  v.  St.  Louis,  etc.,  Ry.  Co.,  109  Mo.  112;  19  8.  W.  Rep.  216.  (In 
an  action  for  personal  injuries  to  a  child  of  eight,  caused  by  defendant's  car 
running  over  him,  while  he  was  under  it,  gathering  pieces  of  ice  dropped  in 
unloading  the  car,  complaint  held  to  be  demurrable,  in  that  it  did  not  allege 
any  facts  to  show  that  defendant  unloaded  the  car  so  as  to  make  it  liable  for 
any  attraction  that  the  pieces  of  falling  ice  furnished  decedent.)  Neio  Jersey. 
—  Falk  D.  N.  Y.,  etc..  R.  R.  Co.,  56  N.  J.  L.  880;  29  Atl.  Rep.  157.  (An  aver- 
ment  that  it  was  the  duty  of  defendant,  a  railway  company,  to  furnish  a  pass- 
enger safe  ingress  and  egress  from  its  cars,  sufficiently  alleges  defendant's 
duty  in  that  respect,  although  indefinite,  to  sustain  the  declaration  against  the 
objection,  that  it  does  not  state  a  cause  of  action.) 

(5)  Plaintiff *$  freedom  from  eontributorp  negligence. 

Alabama.— "i/iATy  Lee  Coal  &  R.  R.  Co.  v.  Chambliss,  97  Ala.  171;  11  So. 
Rep.  897.  (Plaintiff  need  not  allege  that  he  exercised  due  care.)  Califoniia. — 
House  v.  Meyer,  100  Cal.  592;  85  Pac.  Rep.  308.  (Complaint  is  not  demurrable 
because  it  fails  to  allege  that  plaintiff  was  free  from  contributory  negligence.) 
Floi-ida.— City  of  Orlando  t>.  Heard,  29  Fla.  581;  11  So.  Rep.  182.  (Complaint 
need  not  aver  plaintiff's  freedom  from  contributory  negligence;  such  fact  is 
involved  in  the  averment  that  the  injury  was  occasioned  by  defendant's  negli- 
gence.) Illinois. —  Consolidated  Coal  Co.  v.  Wombacher,  24  N.  E.  Rep.  627. 
(Declaration  held  sufficient  to  sustain  judgment,  though  it  did  not  allege  that 
plaintiff  was  not  guilty  of  contributory  negligence;  since  contributory  negli- 
gence was  a  matter  of  defense.)  Indiana. — Cincinnati,  etc. ,  Ry.  Co.  f>.  Stanley, 
(Ind.  1891)  27  N.  E.  Rep.  815;  30  N.  E.  Rep.  1108.  (Demurrer  sustained,  because 
complaint  did  not  aver  that  plaintiff  was  without  fault,  nor  anything 
from  which  such  fact  might  be  inferred.)  S.  p.,  Fort  Wayne,  etc.,  R. 
R.  Co.  v.  Gruff,  182  Ind.  18;  81  N.  E.  Rep.  460.  Richmond  Qas  Co.  v.  Baker, 
(Ind.  1895)   89   N.  E.  Rep.   552.      Demurrer   sustained,    where   complaint 
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alleged  that  plaintiff  "had  heen  "in  all  things  free  from  negligence; 
since  it  did  not  allege  his  freedom  from  negligence  at  the  time  of 
injury.)  Indianapolis,  etc.,  Ry.  Co.  v.  Wilson,  184  Ind.  06;  88  N.  £.  Rep. 
7d3.  (Demurrer  sustained,  notwithstanding  a  general  allegation  that  plaintiff 
was  free  from  fault,  where  it  appeared  from  other  allegations  that  he  had  been 
guilty  of  contributory  negligence.)  Louisville,  etc.,  Ry.  Go.  «.  Sears,  (Ind. 
App.  1804)  88  N.  £  Rep.  887.  (In  an  action  by  a  child  of  eight,  a  general 
averment  that  he  was  without  fault  is  sufficient  to  negative  the  imputed  neg- 
ligence of  his  custodian.)    8.  p.,  Cleveland,  etc.,   R.  Co.  t.  Keely,  (Ind.  1804) 

87  N.  £.  Rep.  406.  City  of  Columbus  v.  Strassner,  124  Ind.  482;  25  N.  £.  Rep. 
65.  (A  general  averment  that  plaintiff  was  without  fault  will  be  regarded  as 
controlling  upon  demurrer,  unless  it  clearly  appears  from  the  other  facts 
alleged  that  he  was  guilty  of  contributory  negligence.)  S.  p..  Pennsylvania 
Co.  V.  Horton,  182  Ind.  180;  81  N.  £.  Rep.  45;  Louisville,  etc.,  Ry.  Co.  r. 
Stommel,  126  Ind.  868;  25  N.  £.  Rep.  868;  Kentucky  &  Ind.  Bridge  Co.  r. 
Quinkert,  2  Ind.  App.  244;  28  N.  £.  Rep.  888;  Louisville,  etc..  Ry.  Co.  r. 
Summers,  181  Ind.  241;  80  N.  £.  Rep.  878;  Pennsylvania  Co.  v.  McCormack, 
181  Ind.  250;  80  N.  £.  Rep.  27;  Evansvilie,  etc.,  Co.  v,  Anthon,  6  Ind.  App. 
205;  88  N.  £.  Rep.  460;  Linton  Coal  Mining  Co.  «.  Persons,  (Ind.  1804)  80  N.  £. 
Rep.  214;  £vansville,  etc.,  Co.  v.  Krapf,  (Ind.  1804)  86  N.  E.  Rep.  001;  N.  Y  . 
Chicago,  etc.,  Ry.  Co.  r.  Mushrush,  (Ind.  1804)  87  N.  £.  Rep.  054;  Salem,  etc  , 
Lime  Co.  v.  Griffin,  (Ind.  1804)  88  N.  E.  Rep.  411;  Louisville,  etc.,  R  R.  Co.  r. 
Berry,  2  Ind.  App.  427;  28  N.  E.  Rep.  714;  Mississinewa  Mining  Co.  n.  Patton, 
120  Ind.  472;  28  N.  E.  Rep.  1118;  Louisville,  etc..  R.  R.  Co.  t).  Pritchard.  131 
Ind.  564;  81  N.  £.  Rep.  858;  Alexander  Mining  Co.  v.  Painter,  1  Ind.  App.  587; 
28  N.  £.  Rep.  1 18.     Romona  Oolitic  Stone  Co.  o.  Johnson.  6  Ind.  App.  550; 

88  N.  E.  Rep.  1000.  (Complaint  sufficient  if  from  the  facts  alleged  it  appears 
that  plaintiff  was  injured  without  contributory  negligence.)  8.  p.,  Penn.  Co. 
V,  Davis.  20  N.  E.  Rep.  425.  Ey.,  etc.,  Co.  v.  Hall.  125 Ind.  220;  25 N.  £.  Rep. 
210.)  In  an  action  against  a  railroad  company  by  the  employee  of  another 
compan}'  complaint  need  not  allege  that  plaintiff's  fellow-servants  were  not 
guilty  of  contributory  negligence. )  Iowa,  —Gregory  t.  Wood  worth,  (Iowa,  1805) 
61  N.  W.  Rep.  062.  (Complaint  held  demurrable  which  did  not  allege  that 
plaintiff  was  not  guilty  of  contributory  negligence.)  Kentucky, — Depp  p. 
Louisville,  etc.,  R.  R.  Co..  (Kentucky,  1800),  14  S.  W.  Rep.  868.  (Plamtiffs 
freedom  from  contributory  negligence  need  not  be  alleged.)  Favre  r.  Louis- 
ville, etc..  R.  R  Co.,  01  Ky.  541;  16  8.  W.  Rep.  870.  (Petition  is  demurrable  if 
it  shows  that  plaintiff  was  guilty  of  contributory  negligence.)  Duiiiam  t. 
Louisville,  etc  ,  R.  R.  Co..  (Kentucky,  1805)  20  8.  W.  Rep.  737.  (Where  it  was 
alleged  that  plaintiff  alighted  from  a  train  in  the  dark  and  was  injured,  hM, 
that  the  complaint  was  demurrable  in  that  it  did  not  allege  that  plaintiff  was 
not  negligent  in  getting  off  under  the  circumstances.)  Missouri. — Mitchell  r. 
City  of  Cinton,  00  Mo.  158;  12  S.  W.  Rep.  708.  (Complaint  sufficient  on 
demurrer  without  alleging  the  absence  of  contributory  negligence.)  Hudson 
f>.  Wabash  W.  Ry.  Co.,  101  Mo.  18;  14  8.  W.  Rep.  15.  (The  defense  of  con- 
tributory negligence  must  be  affirmatively  pleaded;  it  cannot  be  raised  by  a 
denial  of 'an  allegation  in  the  petition  that  the  injuries  were  caused  without 
fault  on  plaintiff's  part.)    Young  v,  Shickle,  etc.,  Iron  Co.,  108 Mo.  324;  15  3. 
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W.  Rep.  771.  (An  employee  need  not  allege  that  he  had  no  knowledge  of  the 
defective  character  of  the  machinery  by  which  he  was  injured,  knowledge  of 
the  defect  being  a  matter  of  defense.)  New  Jersey. —  Falko.  N.  Y.,  etc.,  R.  R. 
Co. ,  56  N.  J.  L,  880;  29  Atl.  Rep.  157,  (Contributory  negligence  sufficiently  nega- 
tived by  declaration  alleging  that  plaintiff,  a  passenger,  injured  by  stepping 
off  defendant's  train  in  the  dark,  was  unaware  of  the  danger.)  New  York. — 
Mele  V.  Delaware  &  Hudson,  etc.,  Canal  Co.,  14  N.  Y.  Bupp.  680;  89  State  Rep. 
158.  (Complaint,  alleging  that  defendant's  negligence  caused  plaintiffs  in  j  urles, 
is  not  demurrable  because  it  does  not  expressly  allege  that  there  was  no  con- 
tributory negligence  on  plaintiff's  part.)  Ohio, —  Chicago,  etc.,  R.  R.Co.  o. 
Norman,  49  Ohio  St.  Rep.  698;  82  N.  E.  Rep.  857.  (An  employee  must  aver 
want  of  knowledge  on  his  part  of  the  defect  causing  the  injury,  or  that  having 
such  knowledge  he  remained  in  the  employment  under  the  master's  promise  to 
remedy  it.  An  averment  that  the  injury  occurred  without  the  plaintiff's  fault  is 
not  enough.)  Oregon. — Johnston  v.  Oregon,  etc.,  R.  R.  Co.,  23  Ore.  94;  31  Pac. 
Rep.  288.  (Want  of  knowledge,  or  means  of  knowledge  by  a  switchman  of 
defects  in  a  switch,  need  not  be  averred  by  his  administrator  in  an  action  for  his 
death  caused  thereby.)  RJiode  Island. — Di  Morcho  v.  Builders*  Iron  Foundry,  18 
R.  I.  514;  27  Atl.  Rep.  828.  (Allegation  of  due  care  by  plaintiff  an  inference  of 
fact,  not  law.)  United  States. —  Parrots.  New  Orleans,  etc.,  R.  R.  Co.,  62  Fed. 
Rep.  562.  (Petition  alleging  that  plaintiff  was  injured  in  uncoupling  cars 
while  the  train  was  in  motion,  without  explanation,  shows  contributory  negli- 
gence, and  is  bad  on  demurrer.)  Vermont. —  Henry  v.  Fitchburg  R.  R.  Co.,  65 
Yt.  486;  26  Atl.  Rep.  484.  (An  allegation  that  plaintiff  was  in  the  careful 
and  prudent  discharge  of  the  duties  of  his  employment,  held  to  be  a  suffi 
cient  allegation  as  against  demurrer  that  he  was  not  negligent  in  being  in 
the  place  of  injury.)  Virginia. —  Norfolk,  etc.,  R.  R.  Co.  v.  Oilman,  88  Va.  289; 
18  S.  E.  Rep.  475.  (Declaration  charging  defendant  with  negligence,  held 
sufficient  on  demurrer,  although  it  did  not  deny  contributory  negligence.) 
West  Virginia.— Cdxtico  v.  West  Va.,  etc.,  Ry.  Co  .  85  W.  Va.  889;  14  S.  E. 
Rep.  12.  (Complaint  not  demurrable  because  it  fails  to  allege  that  plaintiff 
was  not  guilty  of  contributory  negligence.) 

(6)  Injury^  damage,  etc, 

California.—  Cotter  v.  Lindgren,  CCal.  1895)  89  Pac.  Rep.  950.  (Complaint 
reciting  that  defendant  wrongfully  dug  a  pit  in  certain  highway,  on  February 
ninth,  and  left  the  same  unguarded  during  the  night  time;  and  that  on  Febru- 
ary tenth  plaintiff  fell  into  the  pit  without  any  negligence  on  his  part  is  demur- 
rable in  not  showing  that  the  pit  was  unguarded  when  plaintiff  fell  in.) 
Indiana. —  McGahan  v.  Indianapolis  National  Gras  Co.,  (Ind.  1894)  87  N.  E.  Rep. 
601 .  (Demurrer  sustained,  where  complaint  alleged  negligence  in  defendant  gns 
company,  in  failing  to  turn  off  the  gas  as  directed;  and  that  plaintiff ,  a  plumber, 
while  searching  for  a  defect  in  a  gas  pipe,  was  injured  by  an  explosion; 
because  it  did  not  show  that  the  injury  was  the  proximate  result  of  defend- 
ant's negligence,  or  that  the  injury  was  caused  by  some  agency  for  which 
defendant  was  responsible.)  Peerless  Stone  Co.  t.  Wr^iy,  (Ind.  App.  1894)  37 
N.  E.  Rep.  1058.  (Demurrer  sustained  on  the  ground  that  complaint  did  not 
show  either  by  direct  allegation,  or  necessary  inference,  that  the  injuries  sued 
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for  were  the  result  of  defendant's  alleged  negligence.)  Board  of  Com'eis 
Boone  Co.  v.  Muchler,  (Ind.  1894)  86  N.  £.  Rep.  584.  (In  an  action  against 
town  commissioners,  complaint  held  to  sufficiently  show  that  the  accident  waa 
caused  by  the  defective  condition  of  a  bridge,  which  alleged  that  defendanta 
neglected  to  provide  the  bridge  with  railings,  that  while  plaintiff  was  driving 
across  the  bridge  his  horse  became  frightened  at  a  hog,  and  backed  off;  and 
that  the  injuries  were  caused  by  defendant's  said  negligent  conduct.)  MitM- 
^a».— Thompson©.  Village  of  Quincy,  88  Mich.  178;  47  N.  W.  Rep.  114. 
(Allegation  that  plaintiff's  arm  and  leg  ''were  greatly  hurt,  cut,  sprained, 
bruised,  wounded  and  injured  *  *  *  and  that  he  was  so  injured  in  hia 
arm  and  leg  as  to  cripple  him  for  life,"  is  sufficiently  specific  to  admit  evi- 
dence that  the  arm  was  broken.)  Bhadock  v.  Alpine  Plank  Road  Co.,  7^ 
Mich.  7;  44  N.  W.  Rep.  158.  (Under  an  allegation  that  plaintiff  was  hurt, 
bruised  and  wounded,  evidence  of  fractures  of  shoulder,  arm  and  head,  and  a 
strain  of  the  hip,  producing  temporary  pain  and  permanent  injury,  is  not 
admissible.)  Missouri. —  Slaughter©.  Metropolitan  St.  Ry.  Co.,  116  Mo.  269; 
28  B.  W.  Rep.  760.  (Evidence  of  loss  of  time  and  earnings  are  inadmissible 
under  an  allegation  that  **  the  injury  is  permanent  and  will  render  plaintiff  a 
cripple  for  life,"  without  any  allegation  as  to  the  loss  of  time  occasioned 
thereby.)  New  r<?r*.— Probiaher  ©.  Fifth  Ave.  Trans.  Co.,  81  Hun,  544:  68 
State  Rep.  287;  80  N.  Y.  Bupp.  1099.  (Under  an  allegation  that  plaintiff 
*'  has  become  disabled  for  life  to  such  an  extent  as  to  seriously  interfere  witb 
the  active  prosecution  of  his  business,"  plaintiff  may  show,  as  special  dam- 
age, the  loss  to  his  business  resulting  from  the  injuries  sued  for.)  Taylor  r. 
Town  of  Constable,  61  Hun,  622;  15  N.  Y.  Bupp.  795;  aff'd  without  opinion 
in  181  N.  Y.  597;  80  N.  E.  Rep.  68.  {HeUi,  that  it  was  no  error  not  to  dismiss 
complaint  at  trial,  which  alleged  that  a  bridge  was  defective,  but  did  not 
directly  allege  that  falling  of  the  bridge  and  plaintiff's  injury  were  caused  by 
such  defect,  where  the  meaning  is  evident.)  Textu, —  Texas,  etc.,  R.  R.  Co.  v. 
McCoy,  8  Tex.  Qv.  App.  276;  22  8.  W.  Rep.  926.  (Demurrer  sustained  on 
the  ground  that  the  petition  did  not  show  that  the  negligence  alleged  caused 
the  injury  claimed.)  Campbell  o.  Cook,  (Texas.  1894)  26  8.  W.  Rep.  4^. 
(Evidence  that  plaintiff's  sexual  powers  were  impaired  is  not  admissible  under 
an  allegation  that  he  was  "  severely  injured  in  the  back,  bowels,  hips  and  legs, 
and  other  parts  and  members  of  the  body.")  WUeansin, —  Hanson  €.  Ander- 
son, (Wis.  1895)  62  N.  W.  Rep.  1055.  (Motion  to  make  a  complaint  more 
definite  and  certain  denied,  where  it  was  alleged  that  plaintiff's  arm,  shoulder 
and  back  were  seriously  and  permanently  injured,  and  his  body  otherwise 
bruised  and  injured,  as  the  result  of  which  he  became  sick  and  disordered 
and  suffered  great  pain  and  distress.  If  defendant  desires  the  items  of  dam- 
ages, his  remedy  is  to  apply  for  a  bill  of  ]>articulars.)  Kelly  ©.  Town  of  Dar- 
lington, 86  Wise.  432;  57  N.  W.  Rep.  51.  (Allegation that  **  by  reason,  entirelj 
of  the  insufficiency,  want  of  repair  and  defects  aforesaid  of  and  in  said  bridge*" 
plaintiff's  wagon  and  team  fell  therefrom  —  sufficiently  avers  that  the  defect* 
of  the  bridge  were  the  proximate  cause  of  plaintiffs  injuiy.) 
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CHAPTER  XXXIIL 

COMPLAINTS  IN  ACTIONS  FOR  NEGLIGENTLY  CAUSING  DEATH.* 

PAOB. 

668.  By  personal  representative  of  deceased  for  causing  death  by  wrong- 
ful act,  neglect  or  default  against  owner  of  vessel  destroyed  on 
high  seas  by  inflammable  cargo  negligently  loaded 681 

664.  The  same,  another  form  against  bathing-house  keeper  for  negligence 

in  not  supplying  life-saving  apparatus 6b5 

663.  By  Personal  Bepresentative  of  Deceaaed  for  CauBing  Death  by 
Wrongful  Act,  Neglect  or  DefiEiult,'  against  Owner  of  Vessel 
Destroyed  on  High  Seas  by  Inflammable  Cargo  Negligently  Loaded.' 


[Snstained  in  McDonald  v.  Mallory,  7  Abb.  N.  C.  84 ;  77  N. 
Y.  546.]* 

I.  That  at  the  time  of  the  death  of  M.  N.,  as  hereinafter 
stated,  and  for  a  long  time  prior  thereto,  the  said  defendants 
were  the  owners  of  the  steamer  ,  to  wit,  at  the  port  and 

city  of  New  York,  in  the  State  of  New  York,  of  which  said  city 

1  This  chapter  would  be  more  appro-  Beach  v.  Bay  State  Steamboat  Co., 

priately  included  among  Statutory  Id.  488;  Vande venter  v,  N.  Y.  &  New 

Actions  in  VoL  11.  but  it  is  deemed  Haven  R.  R.  Co.,  27  id.  244.    These 

advisable  to  place  it  immediately  after  decisions  rest  upon  the  ground  that  a 

Neoliqbncb  owing  to  the  identity  of  statute  can  have  no  operation  within  a 

principles  involved.    See  note  to  Form  foreign  jurisdiction,  and  that  with  re- 

668.  spect  to  positive  statute  law  it  cannot 

*Tbe  right  of  action  for  causing  be  presumed  that  the  laws  of  other 

death  by  negligence  exists  only  by  States  or  countries  arc  similar  to  our 

virtue  of  the  statute  (in  N.  Y.,  Code  own  (opinion  of  Denio,  J.,  23  N.  Y. 

av.    Pro.   §    1902),   and    where   the  467,  468,  471).      The  liability  of  a  per 

wrong  is  committed  within  a  foreign  son  for  his  acts  depends,  in  general. 

State  or  country,  no  action  therefor  upon  the  laws  of  the  place  where  the 

can  be  maintained  here,  at  least  with-  acts  were  committed,  and  although  a 

out  alleging  and  proving  the  existence  civil  right  of  action  acquired  or  liabil- 

of  a  similar  statute  in  the  place  where  ity  incurred  in  one  State  or  country 

the  wrong  was  committed.    Whitford  for  personal  injury,  may  be  enforced 

V,  Panama  R.  R.  Co.,  28  N.  Y.  465;  in  another  to  which  the  parties  may 

Crowley  v.  Same,  30  Barb.  (N.  Y.)  99;  remove,  or  where  they  may  be  found, 

'  It  was  held  in  this  case  (McDonald  ceived  upon  a  vessel  upon  the  high 

t.  Mallory,  supra)    that   the  statute  seas,  en  route  from  New  York,  owned 

should  not  be  restricted  in  its  opera-  by  residents  of  New  York  and  regis- 

tion  to  the  actual  territorial  bounds  of  tered  at  the  port  of  New  York, 
the  State,  but  applied  to  an  injury  re- 

86 
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and  State  said  defendants  were  residents  and  citizens,  and  that 
said  steamer  was  registered  and  belonged  in  the  said  port  of  New 
York,  and  was  employed  by  said  defendants  in  carrying  passen- 
gers and  freight  up  to  the  time  of  the  burning  thereof,  as  herein- 
after mentioned,  between  said  city  of  New  York  and  the  city  of 
Galveston,  in  the  State  of  Texas. 

II.  That  between  and  including  the  day  of  >  18  > 
and  the  day  of  j  18  ,  said  steamer,  by  direction  of  said 
defendants,  and  while  in  said  employment,  proceeded  on  a  voy- 
age from  the  said  city  of  New  York  to  the  said  city  of  Galves- 
ton, and  received  on  board  at  said  city  of  New  York,  and  carried 
on  said  voyage,  a  large '  number  of  passengers,  and  so  far  per- 
formed said  voyage  as  to  arrive  near,  but  outside  of  the  bar  and 
harbor  at  Galveston,  where  she  canie  to  anchor  at  a  place  where 
she  was  still  upon  the  high  seas,  and  where  she  was  burned,  as 
hereinafter  more  particularly  described. 

III.  That  during  all  said  voyage,  so  far  as  it  was  performed,  as 
aforesaid,  and  at  the  time  of  the  said  burning  of  said  steamer, 
said  M.  N.  was  on  board  said  steamer  in  the  employment  of  said 
defendants  in  the  capacity  of  fireman. 

IV.  That  said  M.  N.  was  engaged  at  thexjity  and  port  of  New 
York  by  said  defendants,  so  to  serve  on  said  steamer  as  fireman, 
said  steamer  being  then  at  said  city  and  port,  and  owned  and 
employed  as  above  mentioned  ;  and  said  M.  N.  entered  into  and 
performed  the  said  service  of  fireman  on  board  said  steamer  for 
said  defendants,  relying  upon  the  understanding  and  agreement 
between  him  and  said  defendants,  and  on  the  representation  made 

yet  the  right  or  liability  must  exist  statute.  Per  Rapallo,  J.,  in  Mc- 
under  the  laws  of  the  place  where  the  Donald  v.  Mallory,  77  N.  Y.  646. 
act  was  done.  Actions  for  injuries  The  action  is  transitory,  but  cannot 
to  the  person  committed  abroad  are  be  maintained  in  New  York  by  a  non- 
sustained  without  allegation  or  proof  resident  against  a  foreign  corporation 
in  the  first  instance  of  the  lex  lod,  where  the  injury  occurred  in  another 
upon  the  presumption  that  the  right  State  or  country.  Robinson  v.  Oceanic 
to  compensation  for  such  injuries  is  8.  S.  Co.,  112  N.  Y.  815,  applying  N. 
recognized  by  biws  of  all  countries.  Y.  Code  Civ.  Pro.  §  1780.  The  ap- 
But  this  presumption  cannot  apply  polntment  of  plaintiff  as  administrator, 
where  the  wrong  complained  of  is  not  In  the  State  of  New  York,  does  uxA 
one  of  those  thus  imiversally  recog-  constitute  him  a  resident  within  tbe 
nized  as  a  ground  of  action,  but  is  one  Code  section.  lb. 
for  which  redress  is  given  only  by  the 
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to  him  by  said  defendants,  that  said  steamer  was  to  be  employed 
in  the  carrying  of  passengers,  and  would  conform  to  all  laws, 
regulations,  and  obligations  affecting  steamers  carrying  passengers ; 
but  notwithstanding  said  understanding,  agreement,  and  represen- 
tation, said  defendants  did  knowingly  receive  on  board  said 
steamer,  as  freight,  at  the  city  of  New  York,  to  wit :  on  or  about 
,18  ,  to  be  carried  from  said  city  of  New  York  to  the 
said  cit}'  of  Galveston,  or  to  be  used  as  stores  on  said  steamer,  and 
did  carry  therein  on  said  voyage,  so  far  as  the  same  was  performed 
as  af«jresaid,  among  other  things,  300  cases  of  petroleum,  all  of 
which  was  crude  petroleum,  or  if  any  of  it  was  refined  it  was  not 
such  as  would  not  ignite  at  a  temperature  of  less  than  110  degrees 
Fahrenheit  thermometer,  nor  was  it  to  be  carried  upon  a  ronte 
where  there  was  no  other  practical  mode  of  transporting  it,  nor 
was  its  carriage  under,  orsanctionedby  any  regulations  prescribed 
by  the  board  of  supervising  inspectors  with  the  approval  of  the 
secretary  of  the  treasury  ;  and  that  the  receiving  and  carrying  of 
said  petroleum  on  board  said  steamer,  as  aforesaid,  was  an  act  of 
culpable  negligence  on  the  part  of  said  defendants,  and  in  viola- 
tion of  section  4472  of  the  Revised  Statutes  of  the  United  States, 
which  said  M.  N.,  in  serving  upon  said  steamer,  had  a  right  to 
assume  that  said  defendants  would  obey. 

V.  That  on  said  day  of  j  18  ,  while  said  steamer 
was  lying  at  anchor  at  the  place  aforesaid,  upon  the  high  seas, 
with  said  passengers  and  said  M.  N.  and  her  other  crew  on  board, 
and  said  300  cases  of  petroleum  also  on  board  as  aforesaid,  a  fire 
started  on  board  said  steamer,  and  by  reason  of  the  presence  of 
said  petroleum  on  board  said  steamer,  which  was  reached  by  said 
fire,  said  fire  could  not  be  extinguished  or  checked;  and  the  same 
spread  with  such  force  and  rapidity,  by  reason  of  the  burning  of 
said  petroleum,  that  it  was  impossible  for  any  person  on  board  to 
escape  alive,  and  the  death  of  all  on  board,  including  said  M.  N., 
was  caused  by  the  violence  of  the  fire  arising  from  the  presence 
of  said  petroleum,  and  the  burning  and  explosion  of  said  petro- 
leum, and  that  the  death  of  said  M.  N.  as  aforesaid,  was  caused  by 
the  culpable  negligence  of  said  defendants  as  aforesaid. 

VI.  Said  plaintiff  further  says,  that  said  defendants  so  negli- 
gently and  unskillfully  conducted  themselves  in  receiving  and 
carrying  dangerous  and  combustible  freight  on  board  said  steamer 
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on  the  voyage  aforesaid,  and  in  guarding  against  fire  on  board 
said  steamer,  and  in  the  care  and  management  of  said  steamer, 
and  of  the  farnace  and  fire  and  other  matter  on  board  said 
steamer,  that  through  the  said  negligence  of  the  defendants  said 
steamer  and  said  combustible  and  dangerous  freight  and  other 
cargo  on  board  took  fire,  and  burned  with  such  force  and  rapidity 
as  to  cause  the  death  of  all  on  board,  including  said  M.  N. ;  said 
steamer  being  at  the  time  of  receiving  such  combustible  matter  at 
the  city  of  New  York,  and  at  the  time  of  the  burning  of  said 
steamer,  and  at  the  time  of  the  death  of  M.  N.,  upon  the  high 
seas,  outside  the  harbor  and  bar  at  said  Galveston. 

VII.  That  said  negligence  of  said  defendants,  whereby  the 
death  of  M.  N.  was  caused,  as  hereinbefore  set  forth,  and  also  the 
said  death,  occurred  within  the  territory  of  the  State  of  New 
York,  to  wit :  at  the  city  of  New  York,  and  on  board  said 
steamer,  belonging  to  the  State  of  New  York  as  aforesaid,  and 
being  at  first  at  the  city  of  New  York,  and  thereaft.er  upon  the 
high  seas  as  above  described. 

VIII.  That  said  M.  N.  was,  at  the  time  of  his  engagement  to 
serve  on  board  said  steamer,  and  during  such  service,  and  at  the 
time  of  his  death,  a  citizen  of  the  State  of  New  York  and  an 
inhabitant  of  the  city  of  Brooklyn,  and  county  of  Kings,  in  said 
State.  That  he  left  him  surviving  a  widow,  A.  B.,  the  above-named 
plaintiff,  and  seven  children,  all  of  whom  were  under  the  age  of 
twenty-one  years,  the  oldest  of  whom  was,  at  the  time  of  the  death 
of  said  M.  N.,  of  the  age  of  fourteen  years,  which  said  widow  and 
children  were  entirely  dependent  upon  said  deceased  for  their 
support,  nurture  and  education,^  which  they  have  lost  by  his  death, 
and  have  been  otherwise  injured  thereby  to  their  damage  in  the 
sum  of  [five  thousand]  dollars,  which  the  plaintiff  claims  to 
recover  by  virtue  of  the  statute  of  the  State  of  New  York  in  such 
case  made  and  provided. 

IX.  \^Allege  plaintiff^s  appointment  as  executrix  or  admin- 
istratrix as  in  Forras  49  a/nd  61.] 

Wherefore  \etc,^  demand  ofjvdgment']. 

^  Allegations   in  a  complaint    that  tion,  are  sufficient  to  show  pecnniaij 

plaintiffs  intestate  was  a  widow,  and  loss  to  such  children  bj  her  death. 

had  small  children  dependent   upon  McKeigue  v.  Janesville,  68  Wise.  60; 

her  for  support,  nurture  and  educa-  81  N.  W.  Rep.  298. 
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664.  The  Same;  Another  Form  against  Bathing^house  Keeper,  for 
Xegligence  in  not  Supplying  Life-saving  Apparatus.  > 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant 
was,  and  still  is,  the  owner  or  proprietor  of  a  certain  bathing 
establishment  at  ,  where  surf  bathing  privileges  or 
accommodations  are  furnished  the  general  public  for  payment. 

II.  That  on  or  about  the  day  of  ,  18  ,  in  the  after- 
noon of  that  day,  while  bathing  in  the  surf  opposite,  and  on  that 
part  of  the  beach  under  the  control  of  or  used  by  the  said 
defendant  for  the  purposes  of  her  said  business,  one  M.  N.,  plain- 
tiffs intestate,  was  drowned,  without  any  fault  of  his  own,  but 
solely  through  the  fault,  carelessness  and  neglect  of  the  said 
defendant,  whom  he  had  paid  for  the  privilege  of  bathing  in  said 
surf,  and  the  careless,  negligent  and  inefficient  maimer  in  which 
the  said  defendant  maintained  and  conducted  her  said  bathing 
establishment,  and  her  failure  to  have  ready  and  to  use,  at  said 
time,  in  serviceable  condition  a  properly  manned  and  equipped 
Burf  or  life  boat  or  other  efficient  and  equally  serviceable  life- 
saving  apparatus  whereby  plaintiffs  said  intestate  could  have  been 
rescued  and  his  life  saved. 

III.  That  said  M.  N.  left  him  surviving  his  widow,  this  plain- 
tiff, and  his  only  next  of  kin,  his  children  M.,  A.  and  J.,  who 
are  minors,  all  of  whom  were  dependent  upon  the  deceased  for 
their  support,  nurture  and  education,  and  all  of  whom  have  been 
otherwise  injured  by  his  death  as  aforesaid,  to  tlieir  damage  [five 
thousand]  dollars. 

IV.  [Allege  appomtment  as  administratrix  or  execul/rix  as  in 
jpbrms  49  and  51.] 

Wherefore  [etc.^  demand  of  judgmen€\. 

1  Adapted  from  Nugent «.  Yandenreer,  88  Hun  (N.  T.),  487;  89  id.  822. 
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CHAPTER  XXXIV. 

COMPLAINTS  IN  ACTIONS  FOR  NUISANCE. 

665.  Against  the  erector  of  a  slaughter-house,  with  demand  for  damages, 

for  abatement  and  damages,  or  for  injunction  and  damages 687 

666.  The  same,  against  a  continuer 689 

667.  Allegation  of  maintenance  of  powder  magazine  and  explosion  thereof.  689 

668.  Against  plant  for  manufacture  and  storing  of  explosives,  to  enjoin 

continuance 690 

669.  Allegation  of  maintenance  of  brick  kiln  and  injuries  therefrom 691 

670.  Against  gas  company 693 

671.  Against  proprietor  of  factory,  the  machinery  of  which  in  operation 

causes  vibration  of  plaintiff's  building,  and  noise 693 

672.  Allegation  of  operation  of  electric  light  plant 694 

678.  Against  manufacturing  carried  on  upon  a  floor  over  plaintiff,  causing 

injury  from  substances  used 694 

674.  Against  proprietor  of  gambling  hall 696 

675.  Against  proprietor  of  house  of  prostitution,  to  enjoin  continuance 

and  for  damages 697 

676.  Against  trades-union  and  individuals,  to  enjoin  boycott  and  interfer- 

ence with  plaintiff's  business 699 

677.  Against  creator  of  obstruction  in  public  highway,  causing  personal 

injury 701 

678.  Against  same,  by  private  individual  sustaining  special  damage 701 

679.  For  making  excavation  in  dangerous  proximity  to  highway,  and 

failing  to  guard  the  same 702 

680.  For  erecting  and  maintaining  upon  highway  a  structure  calculated 

to  frighten  horses 708 

681.  Against  structure  erected  by  city  in  public  street 708 

682.  For  injuries  received  by  falling  into  coal  hole  in  sidewalk 705 

683.  For  obstructing  a  private  way 705 

684.  For  flowing  water  from  adjoining  roof  on  plaintiff's  premises 706 

685.  For  undermining  plaintiff's  land,  in  its  natural  condition 706 

686.  The  same,  where  plaintiff  is  the  reversioner 707 

687.  The  same,  where  plaintiff's  buildings  were  undermined    707 

688.  The  same,  where  the  liability  is  imposed  by  a  statute  modifying  the 

common  law 708 

689.  Against  municipality  for  damages  caused  by  sewer 709 

690.  Against  municipality  for  negligence  in  maintaining  sewer 709 

691.  Against  municipality  for  damages  caused  by  maintenance  of  insuffi- 

cient sewer 710 

692.  Against  municipality,  for  pollution  of  plaintiff's  pond 712 

698.  Allegation  of  laying  and  maintaining  private  drain  causing  injury..  718 

694.  Against  erector  of  a  dam,  causing  overflow  of  plaintiff's  premises  . .  714 

695.  The  same,  against  both  erector  and  continuer,  where  the  land  has 

been  transferred 714 
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PAOS. 

696.  AvenneDt  of  special  damage  to  plaintiff's  land 715 

607.  Allegation  of  notice  to  continuer  of  improper  embankment 715 

698.  Against  lessee  of  railroad  for  continuing  insufficient  sluiceway 715 

699.  For  damage  caused  by  bursting  of  reservoir 716 

700.  For  di\erting  water  from  plaintiff's  mill 717 

701.  Allegation  of  right  by  prior  appropriation 719 

702.  For  diverting  water  which  plaintiff   had  used  for  purposes  of 

irrigation 719 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  for 
nuisance » 720 

666.  Against  the  Erector  of  a  Slaughter-houBe,'  with  Demand  for 
Damages,  for  Abatement  and  Damages,  or  for  Injunction  and 
Damages. 

I.  That  the  plaintiff  is,  and  at  the  times  hereinafter  mentioned 
and  for  years  theretofore  was,  [the  owner  and]  '  possessed 
of  the  house  and  lot  No. .  in  street,  in  the  city  of  , 
in  which  plaintiff  and  his  family  dwelt  at  the  times  hereinafter 
mentioned. 

II.  That  the  defendant  was  also  then  [the  owner  and]  possessed 
of  certain  premises  adjoining  [oVy  in  the  immediate  vicinity  of] 
those  of  the  plaintiff. 

III.  That  the  defendant  in  the  month  of  «  I^  »  erected 
and  thereafter  maintained  on  his  said  premises  a  nuisance,'  viz.,  a 
slaughter-house  and  cattle  pens,  and  continuously  thereafter  * 
kept  and  slaughtered  and  does  now  keep  and  slaughter  therein 
large  numbers  of  cattle  and  hogs,  thereby  causing  noxious  dnd 
offensive  smells,  and  loud  and  offensive  noises,  and  tainting  and 


1  This  form  is  supported  by   Comes  can  see  that  a  nuisance  exists  in  legal 

V.  Harris,  1  N.  Y.  223,  and  Clark  v,  contemplation.     Abb.    Brief   on    PI. 

Storrs,  4  Barb.  (N.  Y.)  562.  §  817;    Laflm-Rand   Powder   Co.    v. 

>  It  is  not  necessary  to  allege  that  the  Teamey,  181  111.  822;  28  N.  E.  Rep. 
plaintiff  is  the  owner,  though  this  is  889;  CampbeUv.  U.  S.  Foundry  Co..  78 
proper  with  reference  to  the  measure  Hun  (N.  Y.),  576;  57  N.  Y.  State  Rep. 
of  damages.  Priority  of  ownership  is  265;  26  N.  Y.  Supp.  165.  A  slaughter- 
not  essential  in  a  nuisance  of  this  char-  house  is  pi*ima  facie  a  nuisnnce.  Cat- 
acter.     See  note  8.  lin  v.  Valentine,  9  Paige  (N.  Y.),  575; 

*  It  is  not  essential  that   plaintiff  88  Am.   Dec.  567;  Bushnell  v.  Robe- 
should  characterize   the  delict   as  a  son,  62 Iowa,  540.    Priority  of  its  erec- 
nuisance,   provided  facts  are  set  forth  tion  is  immaterial.    lb. 
in  the  pleading  from  which  the  court 
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corrupting  the  atmosphere,  so  as  to  render  the  said  dwelling- 
house  and  premises  of  the  plaintiff  unfit  for  habitation  and  greatly 
depreciated  in  value,  to  his  damage  dollars. 

\^If  special  damages  Tuwe  resulted^  auch  as  iUness  of  plaintiff ^ 
allege  it  hy  way  of  special  damage.'] 

\If  doAfnages  alone  a/re  desired^  Whebefobb,  plaintiff  demands 
judgment  against  the  defendant  *  for  the  sum  of  dollars, 

and  the  costs  of  this  action. 

\If  abatement  of  nuisarice  is  also  desired^  continue  from  *] 
that  the  said  nuisance  be  removed,  and  that  plaintiff  recover  of 
defendant  dollars  damages,  besides  the  costs  of  this  action.^ 

[If  injunction  is  desired,  continue  from  *]  that  the  defendant 
be  enjoined  from  using  said  building  as  a  slaughter-house  or  per- 
mitting it  to  be  so  used ;  and  tliat  plaintiff  recover  of  the  defend- 
ant dollars  damages,  and  costs  of  this  action,  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  just.* 

*  Under  N.  Y.  Code  Civ.  Pro.  g  1662,  asked  as  incident  to  the  same  wrong, 
final  judgment  may  award  damages,  This  is  not  a  misjoinder.  Abb.  Brief 
or  direct  the  removal  of  the  nuisance,  on  PI.  §  412;  Qrandona  v,  Lovdal.  70 
or  both.  If  damages  only  are  sought.  Cal.  161;  Akin  v,  Davis,  11  Eans.  580; 
the  weight  of  authority  is  tliat  recov-  Trowbridge  v.  True,  62  Conn.  190; 
ery  may  be  had  only  for  those  damages  Paddock  «.  Somes,  102  Mo.  226;  14  8. 
suffered  to  the  time  of  the  commence-   W.  Rep.  746. 

raent  of  the  action.  Cooper  v.  Ran-  If  an  interlocutory  judgment,  in- 
dall,  69  111.  817.  In  Illinois,  it  is  held  volving  an  injunction  pendente  Ute^  is 
that  if  the  damages  proven  are  perma-  desired,  it  is  necessary  in  some  juris- 
nenC  in  character,  they  can  and  must  dictions  to  ask  for  it  specifically  under 
be  recovered  for  in  a  single  action,  the  principles  and  authorities  hereafter 
Ottawa,  etc.,  Co.  v.  Graham,  28  111.  78;  presented  under  title  Injunction. 
Ohio,  etc.,  R.  R.  Co.  o.  Wachter,  128  Though  an  injunction  may  be  re- 
id.  440;  Hyde  Park,  etc.,  Co.  v,  Por-  fused,  the  court  may  award  damages, 
ter,  64  III.  App.  152.  even  down  to  time  of  triaL     Barrick 

If,  however,  abatement  of  the  «.  Schifferdicker,  1  N.  Y.  Supp.  21. 
nuisance  be  also  sought,  damages  to  Several  persons,  having  Independent 
the  time  of  trial  may  be  recovered,  claims  to  relief,  may  join  in  a  suit  to 
Commings  v.  Stevenson,  76  Tex.  652;  restrain  a  nuisance  which  affects  Uae 
18  S.  W.  Rep.  666.  The  demand  for  respective  claims  of  both.  Murray  c. 
relief  will  generally  determine  whether  Hay,  1  Barb.  Ch.  (N.  T.)  69;  43  Am. 
the  action  is  hiid  in  equity  or  at  law.  Dec.  778;  Grant  «.  Schmidt,  22  Minn. 
Lamming  x,  Galusha,  186  N.  Y.  289.       1;  Sullivan  v.  Phillips,  110  Ind.  390. 

'  Where  the  main  object  of  the  ac-   Contra,  Henchman  c.  Pateraon  Horse 
tion  is  to   secure   specific   equitable   Ry.  Co.,  17  N.  J.  £q.  75. 
relief,  an  award  of  damages  may  be 
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666.  The  Same,  against  a  Ckmtinuer.* 


I.  \^A8  in  preceding  form.^ 

II.  That  ever  since  the  day  of  ,  18  ,  the  defendant 
has  maintained  a  slaughter-honse  on  his'  premises  contiguous 
thereto  [or,  in  the  immediate  vicinity  thereof],  and  has  [continue 
as  in  IhsprecediTigfonn^friym  the*], 

III.  That  on  or  about  the  day  of  ,  18  ,  the  plaintiflE 
requested  the  defendant  to  remove  the  said  slaughter-house,  or  to 
cease  using  it  for  that  purpose,  but  he  has  not  done  so.' 

IV.  [Special  damage^  if  any.]  ^ 

Whebefobb  [etc.y  demand  ofjudgm&ni^  as  in  Form  665]. 

667.  Allegation  of  Maintenance  of  Powder  Magarine,  and  Explosion 

Thereol 

[Sustained  in  Laflin-Rand  Powder  Co.  v.  Tearney,  131  HI.  322 ; 
23  N.  E.  Rep.  389.] 

[After  alleging  ownership  of  contigtbous prerrdses^as  in  Form 
665.] 

*It  has   been  held  that  an  action  ant "  erected  and  maintained/' sustains 

against  the  creator  cannot  be  joined  a  recovery  upon  proof  that  he  was  a 

with  one  against  the  continuer  of  the  continuer  only.    Hyde  Park,  etc.,  Co. 

nuisance.    Abb.  Brief  on  PI.   §  481;  v.  Porter,  64  111.  App.  153. 

Hines  v.  Jarrett,  26   So     Car.    480;  '  As  against  the  mere  continuer  of  a 

Greene  t.  Nunncmacher,  86  Wise.  50.  nuisance,  notice  of  its  existence  must 

They  may  be  joined  in  New  York  and  be  charged,  or  a  demand  for  its  abate- 

California  by  statute.    N.   Y.   Code  ment.    Abb.  Brief  on  PI.  §  817;  Groff 

Civ.    Pro.    §1661;    Cal.   Civ.    Code,  f>.  Aukenbrandt,  124  111.  51;  Ahem  «. 

§  8488.  Steele,  115  N.  Y.  208;  Conhocton  Stone 

*  Defendant's  title  need  not  be  set  Road  v.  Buffalo,  N.  Y.,  etc.,  R.  Co., 

forth;  indeed,  he  need  htive  no  title.  51  N.  Y.  578;  10  Am.  Rep.  646.    No 

his  liability  depending  solely  upon  his  particular  form  of  notice  is  necessary, 

maintenance  of  the  nuisance.    An  alle-  Wabash  R.  Co. «.  Sanders,  58  HI.  App. 

gatioD  that  the  stable  was  maintained  218. 

by  the  defendant  "  with  the  consent  No  notice  need  be  averred  where  the 
by  license,  lease  or  otherwise,"  of  the  nuisance  is  a  public  one,  and  its  con- 
owner,  is  sufficient  to  admit  evidence  tinuance  a  violation  of  law.  Vaughn 
at  the  trial  of  the  character  of  the  ten-  «.  Buffalo,  etc.,  Ry.  Co.,  25  N.  Y. 
ancy.  Horton  v.  Brownsey,  10  N.  Y.  Supp.  246. 
State  Rep.  800.   A  charge  that  defend-  ^  See  preceding  form. 
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III.  That  it  was  the  duty  of  defendant  to  use  its  said  premises 
so  as  not  to  jeopardize  the  buildings  of  the  plaintiff,  and  not  to 
store  upon  its  said  premises  any  dangerous  substance,  whereby 
plaintiff's  property  might  be  destroyed  in  ease  of  an  explosion ; 
that  defendant  did  keep  upon  its  premises  a  magazine  of  gun- 
powder, dynamite,  etc. ;  that  the  gunpowder,  dynamite,  etc.,  so 
kept  upon  said  premises,  on  or  about  the  day  of        ,  18     , 

exploded,  and  that  by  means  of  said  explosion  the  material  of 
which  said  magazine  was  constructed  was  then  and  there  driven 
with  great  force  and  violence  upon  and  against  the  property  of 
plaintiff  hereinbefore  described.     [Allege  restUtcmt  damages,^ 

068.  Againiit  Plant  for  Mannfiftcture  and  Storing  of  Sxplosives  to 

Bnjoin  Ck>ntmuanc6.> 

I.  That  the  plaintiff  is  a  corporation  for  the  purpose  of  laying 
out  and  developing  lands  and  selling  lots  therein,  and  doing  and 
engaging  in  all  manner  of  manufacturing  and  developing  busi- 
ness. That  on  or  about  the  day  of  j  18  ,  the  plain- 
tiff owned  and  still  owns  about  acres  of  valuable  land  lying 
in  the  counties  of  and  ,  lying  along  the  Ohio  river 
between  the  city  of  and  the  town  of  ;  that  the  greater 
part  of  the  said  land  has  been  laid  off  into  lots,  a  large  portion 
thereof  sold,  and  numerous  manufactures  are  in  full  operation 
thereon. 

II.  That  the  defendant  is  the  owner  of  about  fifty  acres  of 
land  on  which  is  an  extensive  plant  for  the  manufacture  of 
powder,  dynamite  and  other  explosive  substances,  and  is  engaged 
in  the  manufacture  of  the  same,  and  keeps  stores  of  such  sub- 
stances in  large  quantities  continually  on  hand,  thereby  creating  a 
dangerous  and  threatening  nuisance,  which  is  surrounded  on  three 
sides  by  plaintiff's  laud  aforesaid,  and  especially  that  portion  which 
has  been  laid  off  and  known  as  the  town  of  ,  and  which 
said  plant  is  situate  on  the  bank  of  the  said  Ohio  river,  within 

yards  of  two  railroads  in  continuous  operation,  and 
within  yards  of  a  public  highway  known  as  the 

road. 

>  From    complaint   in   Herrington   Rep.  1087,  where  the  court  held  the 
Land   Development   Co.    v.  Phoenix  powder  plant  was  a  nuisanoe  per  m. 
Powder  Co.,  40  W.  Va.  711;  21  S,  E. 
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III.  That  by  reason  thereof  a  large  portion  of  the  aforesaid 
land  of  plaintiff  has  become  valueless  for  the  purpose  for  which* 
it  was  purchased  and  cannot  be  used  in  safety  even  for  farming, 
and  is  thereby  greatly  diminished  in  value  and  rendered  unde- 
sirable and  unsalable,  to  plaintiff's  great  and  irreparable  damage, 
for  which  plaintiff  has  no  adequate  remedy  at  law. 

Wherefore  [etc,j  demand J^or  injunction  cmd  damages.  See 
Fot^m  665.] 

669.  Allegation  of  Maintenance  of  Brick  KUn  and  Injuries  Therefirom.  * 
[From  Kirchgraber  v,  Lloyd,  69  Mo.  App.  69.] 

\AfteT  aUegvng  plaintiff^ a  ownership  of  preinises  situated 
near  the  limits  of  the  city  of  ,  and  on  which  he  resided^ 

the  complaint  continued:^ 

II.  That  the  defendants  at  all  times  hereinafter  mentioned 
have  owned  certain  premises  in  the  immediate  vicinity  of  plain- 
tiff's said  premises,  upon  which  defendants  have  carried  on  the 
business  of  burning  brick. 

III.  That  during  the  years  18  to  18  ,  the  smoke,  fumes, 
vapors  and  gases  arising  from  the  burning  brick  kilns  on  the  said 
premises  of  the  defendants  have  injured  and  destroyed  and  will 
continue  to  injure  and  destroy  the  crops  of  grass,  grain,  vege- 
tables and  fruits  and  ornamental  trees  growing  on  plaintiff's  said 
land  ;  that  plaintiff  has  been  and  is  also  injured  in  the  use  and 
enjoyment  of  the  premises  as  his  said  place  of  residence,  by 
reason  of  such  smoke,  fumes,  vapors  and  gases  passing  into  his 
dwelling  house. 

IV.  That  by  reason  aforesaid  plaintiff  has  been  damaged 
dollars,  and  will  continue  to  suffer  great  and  irreparable  damage 
from  the  further  continuance  of  said  nuisance. 

[Jvdgmsnt  was  demanded  for  a  perpetual  injunction  and 
dollars  damages.     See  Form  666.] 

*  See  a  general  discussion  of  this   Seaman,  68  N.  T.  868;  20  Am.  Rep. 
species  of  nuisance,  and  damages  re-   567. 
coverable   therefor,  in   Campbell   «. 
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670.  Against  Ghas  Ck>mpanyJ 

\^After  alleging  defendants  corpora^U  capacity  and  occupa- 
tion^ the  complaint  set  forth  that  plaintiff  and  defendant  ovmed 
a(ljoining  premises  ;  see  Form  665.] 

III.  That  in  or  about  the  year  18  ,  the  defendant  erected  a 
tank  on  its  said  premises  for  the  purpose  of  its  gasworks,  the  side  of 
which  said  tank  stands  within  a  few  feet  of  plaintiff's  said  prem- 
ises. That  about  the  year  18  ,  the  defendant  began,  and  ever 
since  has,  and  still  does,  make  its  gas  therein,  and  in  other  build- 
ings of  said  gasworks,  from  naphtha,  and  that  said  tank  was,  and 
is  still,  used  to  store  said  naphtha  for  purposes  aforesaid.  That 
the  said  naphtha  is  a  noxious,  offensive  and  a  sickening  mineral 
substance,  and  destructive  to  the  health  and  comfort  of  those  who 
have  to  remain  in  close  proximity  to  it.  That  said  tank  was 
erected  and  is  maintained  in  a  negligent  and  unskillful  manner, 
and  by  reason  of  the  defendant's  said  negligence  and  want  of 
care,  and  also  by  reason  of  the  erection  and  use  of  said  tank  and 
vid  works,  and  the  negligent  and  unskillful  pianufacture  of  gas 
from  said  naphtha,  the  defendant  has,  since  the  year  18  ,  and 
still  does,  maintain  a  nuisance,  injurious  to  the  comfort  and  enjoy- 
ment of  said  plaintiff,  and  injurious  to  the  rental  value  of  said 
premises,  to  plaintiff's  damage  dollars. 

Wherefore  [etc.^  demand  of  judgmsnt^  as  in  Form,  665.] 

*  From  complaint  in  Bohan  o.  Port  for  plaintiff  should  be  afirmed  where  it 
Jcrvis  Gas  Co.,  103  N.  Y.  18;  25  N.  E.  appeared  the  judge  had  submitted  to 
Rep.  246.  Plaintiff  gave  no  proof  of  the  jury  whether  the  smells  and  odon 
negligence,  either  in  construction  or  from  defendant's  works  constitated  a 
maintenance  of  the  work  or  conduct  of  nuisance, 
its  business.     Hsid,  that  a  judgment 
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671.  Againat  Proprietor  of  Tbctory,  the  Machinery  of  which  in  Opera- 
tion Causes  Vibration  of  Plaintiff'e  Building,  and  W/^^-^  > 


I.  [Adapt  from  Form  665.] ' 

II.  [Ab  in  F<yjrm  mt^:\ 

ni.  That  in  or  about  the  month  of  >  18    ,  the  defendant 

erected  upon  his  said  adjoining  premises  a  [five-story  brick  build- 
ing, placing  the  southerly  wall  thereof  against  and  in  contact  with 
the  northerly  wall  of  plaintiffs  said  building]. 

IV.  That  continuously  thereafter  defendant  used  and  now  uses 
his  said  premises  for  [sawing  and  cutting  stone  and  marble]  by 
means  of  heavy  and  ponderous  machinery  upon  them,  propelled 
by  steam ;  that  the  operation  of  said  machinery  has  caused  and 
still  causes  a  loud  and  offensive  noise,  which  is  continued  during 
the  day  and  into  late  hours  of  the  night,  and  destroys  the  peaceful 
and  quiet  enjoyment  of  plaintiff's  said  dwelling,  and  disturbs  and 
prevents  the  repose  of  members  of  plaintiff's  family ;  that  said 
operation  also  causes  and  has  caused  a  constant  shaking  and  vibra- 
tion of  the  plaintiff's  dwelling,  so  as  to  overturn  furniture  therein 
and  to  greatly  injure  and  destroy  the  walls,  ceiling  and  plastering 
thereof,  and  the  quiet  use  thereof  as  a  dwelling,  thereby  render- 
ing it  useless  for  occupancy. 

\If  the  injury  curiae  from  negligent  operation  of  the  Tnachvu- 
ery^  may  add ;]  That  said  vibration  and  shaking  of  plaintiff's 
dwelling  is  also  caused  and  enhanced  by  the  negligent  operation 
of  defendant's  said  machinery  [state  m  wh^t  general  respect], 

y.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
dollars. 

[Ory  set  forth  items  of  special  dajnage,  such  as  loss  of  rental 
capacityj  etc.] 

Wherefore  [etc.,  demand  ofjudgment^  as  in  Form  665.] 

*  This  form  is  mainly  adapted  from  *If  plaintiff  is  not  in  occupancy  of 
McKeon  «.  See,  61  N.  Y.  800,  where  the  dwelling,  but  leases  it  as  such,  al- 
an  injunction  against  defendant  was  lege  that  fact  and  charge  subsequent 
held  proper.  The  report  of  the  case  allegations  in  conformity  with  the  fact, 
gives  the  form  of  injunction  as  modi-  'Such  an  allegation  of  negligent 
fled  by  the  General  Term  and  afltaiied  operation  does  not  necessarily  change 
by  Court  of  Appeals.  the  theory  of  action  from  nuisance  to 
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672.  Allegation  of  Operation  of  Electric  Light  PlantJ 

That  the  defendant  wrongfully  built,  located,  constructed,  kept 
and  continued  an  electric  light  plant  in  its  said  building,  and 
wrongfully  and  injuriously  operated  the  same  on  its  said  prop- 
erty adjoining  plaintiflE's  said  lot ;  that  said  electric  plant  cast 
smoke,  dirt,  ashes  and  cinders  upon  plaintiff's  said  property,  filled 
the  air  thei-eabouts  with  noxious  and  offensive  odors  and  stenches, 
and  caused  his  said  house  and  property  to  shake,  tremble,  jar  and 
vibrate  to  the  great  annoyance  and  discomfort  of  plaintiff  and  his 
said  family. 

That  by  reason  of  the  premises,  plaintiff's  said  property  has 
been  and  is  greatly  and  permanently  damaged  and  depreciated  in 
value  in  the  sum  of  dollars. 

673.  Against  Manufacturing  Carried  on  upon  a  Floor  over  Plaintiff; 

Causing  Ii^ury  from  Substances  Used. 

[Sustained  in  Boston  Ferrule  Co.  v.  Hills,  159  Mass.  147 ;  34 
N.  E.  Kep.  85.J2 

I.  That  the  plaintiff  is  engaged  in  the  manufacture  and  sale  of 
ferrules,  in  the  city  of  ,  State  of  ;  that  on  the  1st  day 

of  April,  18     ,  tlie  plaintiff  leased  the  third  floor  of  the  building 


negligence.     Smith  v.  logersoll-Sear-  ises.  held,  that  this  was  not  a  failure  of 

geaut  Rock  Drill  Co.,  7  Misc.  374;  27  proof,  but  a  variance,  within  N.  Y. 

N.  Y.  Supp.  907;  Campbell  v.  U.  S.  Code  Qv.  Pro.  §§  640.  541.     Smith  r. 

Foundry  Co.,  73  Hun,  576;  57  N.  Y.  IngersoU,  etc.,  Co.,  su])ra. 

St.  Rep.  285;  26  N.  Y.  Supp.  165.     It  '*From  Hyde  Park  Thomson-Houston 

is  equally  a  nuisance  if  the  interfer-  Co.  v.  Porter,  64  111.  App.  152.     No 

ence  with  the  beneficial  enjoyment  of  proof  was  given  to  show  defendant's 

one's  premises  arise  from  the  negli-  erection  of  the  plant,  but  the  court 

gent  use  of  another's  adjoining  prem  held  that  so  much  of  the  allegation 

ises  for  an  authorized  purpose,  or  from  as  charged  the  erection  might  be  dis- 

their  cautious  use  for  an  unauthorized  regarded;  that  the  gist  of  this  action 

purpose.     Smith  v,  IngersoU,  etc.,  Co.,  was  the  operation  of  the  plant  and  not 

supra.  its  erection,  and  its  operation  by  the 

So,  where  negligent  operation  of  a  appellant  was  sufficiently  averred  and 

steam  hammer  is  alleged,  and  plaintiff  proved. 

proves,  without  objection,  the  use  of  *  Held,  that  the  bill  was  sufficient 

a  hammer  so  ponderous  as  to  inevitably  against  demurrer,  though  it  did  not  al- 

interfere  with  use  of  plaintiff's  prem-  lege  in  terms  that  the  defendants'  busi- 
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known  as  ,  on  street  of  the  aforesaid  city,  and  tlie 

term  of  said  lease  has  not  expired,  and  plaintiff  is  still  in  occupa- 
tion and  possession  of  said  premises ;  that  when  plaintiff  entered 
said  premises  and  took  possession  thereof  he  caused  to  be  erected 
therein  and  placed  thereon  delicate  and  expensive  machinery 
necessary  for  its  business ;  that  plaintiff  has  ever  since  the  afore- 
said date  carried  on  its  said  manufacturing  business  on  the 
premises  aforesaid. 

II.  That  the  defendants  were  and  are  engaged  in  manufactur- 
ing and  polishing  mirrors  and  other  glassware,  and  subsequent 
to  plaintiff's  said  occupancy,  and  in  the  summer  of  18  ,  they 
leased  the  floor  aforesaid,  from  the  owner  thereof,  took  jwsses- 
sion  and  established  their  business  therein ;  that  in  carrying  on 
their  business  the  defendants  conducted  the  same  in  such  a  man- 
ner, and  in  the  materials  used  in  the  manufacture  of  their  wares 
the  plaintiff's  machinery  was  damaged  as  hereinafter  alleged. 

III.  That  power  to  run  the  machinery  of  plaintiff  and  defend- 
ants was  and  is  obtained  from  engines  situated  in  the  building 
below  the  third  floor  thereof,  and  was  and  is  conveyed  to  their 
premises  respectively  by  means  of  belting  ;  that  in  order  that  the 
belting  might  run  from  one  floor  of  said  building  to  another,  suit- 
able holes  were  made  in  the  floors  through  which  6aid  belting 
passed  ;  that  several  of  such  holes  existed  in  the  flooring  separating 
the  premises  occupied  by  plaintiff  and  defendants,  and  also  numer- 
ous smaller  cracks  and  crannies  therein ;  that  the  belting  and 
holes  in  the  floor  were  at  all  times  and  are  in  essentiallv  the  same 
position  and  condition  as  at  the  times  plaintiff  and  defendants 

-  respectively  took  possession  as  aforesaid. 

IV.  That  in  carrying  on  its  said  manufacture  defendants  have 
used  and  use  large  quantities  of  sand  and  acids,  and  allow,  and 
have  for  a  long  time  allowed  the  same,  and  the  fumes  of  said 
acids,  to  sift  and  come  through  said  holes,  cracks  and  crannies 
and  fall  upon  the  plaintiff's  said  premises,  thereby  causing  great 
damage  to  the  machinery,  materials  and  goods  tnannfactured  and 
in  process  of  manufacture,  particles  of  said  sand  getting  into  the 

ness  was  unsuitable  to  be  carried  on  in   on,  nor  that  the  plaintiff  had  uaed  due 
the  building,  nor  that  there  was  any   care  to  avoid  injury, 
negligence  in  the  mode  of  carrying  it 
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machinery  and  injuring  and  mining  it,  and  the  acids  and  fames 
of  acids  corroding  said  machinery  and  materials,  to  platntiiFs  dam- 
age dollars. 

V.  That  defendants  well  knew  when  they  entered  into  occupa- 
tion of  said  premises  the  character  of  plaintiff's  said  business,  and 
thereafter  defendants  have  been  by  plaintiff  frequently  notified  of 
said  damage,  and  requested  to  prevent  a  continuance  thereof,  but 
that  defendants  continued  to  allow  said  sand,  acids  and  fumes  to 
come  upon  plaintiff's  said  premises. 

VI.  That  plaintiff's  business  was  suited  to  the  locality  and 
building  where  same  is  situated,  and  that  plaintiff  is  without  ade- 
quate remedy  at  law. 

[An  injunction  and  dcumages  were  asked ;  see  Form  665.] 

674.  Against  Proprietor  of  Qambling  HalL* 

I.  That  on  or  about  the  day  of  j  IS  ,  one  M.  N. 
was  the  absolute  owner  in  fee  simple  of  the  following  described 
property  in  ,  county  of  ,  to  wit,  [descriptionly 
and  thereupon,  to  wit,  on  the  date  aforesaid,  said  M.  N.  entered 
into  a  lease  in  writing  with  the  defendant  for  the  premises  afore- 
said, which  leasing  was  for  the  term  commencing  on  the 

day  of  9 1^3     9  ^^^  ending  on  the  day  of  « 1^     » 

a  copy  of  which  is  hereunto  attached,  marked  "  Exhibit  A,"  and 
made  a  part  of  this  complaint. 

II.  That  the  defendant  thereupon  entered  in  and  upon  the  said 
premises  as  the  tenant  of  him,  the  said  M.  N. 

III.  That  thereafter  and  on  or  about  the  day  of  , 
18  ,  the  said  M.  N.,  for  a  valuable  consideration,  did  grant,  bar- 
gain, sell  and  convey  the  premises  aforesaid  to  this  plaintiff  by 
good  and  sufficient  warranty  deed,  through  and  by  which  the 
plaintiff  became  the  absolute  owner  in  fee  simple  of  the  premises 
aforesaid,  taking  the  property  aforesaid  free  and  clear  of  all 
incumbrances,  save  only  the  lease  aforesaid ;  and  thereupon  the 

'  Complaint  adapted  from  Hill  f .  damage.      It  was  held,  however,  that 

Pierson,  45  Neb.  503;  63  N.  W.  Rep.  a  gambling  house  is  per  m  a  public 

835,  where  plaintiff  failed  at  the  trial  nuisance, 
to  maintain  his  allegations  of  special 
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defendant  did  accept  and  has  accepted  this  plaintiff  as  landlord  of 
the  premises  aforesaid,  and  has  paid  rent  for  the  use  and  occupa- 
tion of  the  said  premises  to  the  plaintiff. 

TV.  The  plaintiff  further  alleges  that  the  said  defendant  is 
maintaining  a  nuisance  in  and  upon  said  premises,  which  nuis- 
ance consists  in  this,  to  wit :  That  the  defendant  is  keeping  and 
using  the  said  premises  as  a  gambling  place,  and  is  keeping  and 
maintaining  thereon  and  therein  gambling  tables,  and  is  main- 
taining thereon  and  therein  a  faro  bank,  and  maintaining  other 
games  of  chance,  the  technical  names  of  which  are  unknown  to 
the  plaintiff. 

y.  That  the  keeping  and  maintaining  upon  and  in  said  prem- 
ises of  the  aforesaid  nuisance  has  brought  the  premises  into  ill- 
repute,  and  if  permitted  to  be  maintained  and  carried  on  in  and 
upon  said  premises  will  cause  the  plaintiff  to  become  subject  to 
statutory  liabilities,  which  will  bring  upon  the  plaintiff  great  and 
irreparable  injuries  and  will  subject  him  to  public  scandal  and  dis- 
grace. That  the  keeping  and  maintaining  in  and  upon  the  afore- 
said premises  of  the  nuisance  aforesaid  is  causing  great  and  irre- 
parable injury  to  plaintiff's  property  aforesaid,  from  the  nature 
and  character  of  which  injury  redress  at  law  would  be  uncertain 
and  inadequate  and  the  damages  resulting  therefrom  impossible 
of  ascertainment. 

YII.  That  the  defendant,  for  the  purposes  of  more  effectually 
carrying  on  and  maintaining  said  nuisance  in  and  upon  said  prem- 
ises, is  about  to  change,  alter  and  rebuild  the  interior  of  said 
building  [descnption  of  the  proposed  alterations]  to  the  great 
and  irreparable  injury  to  plaintiff's  said  property. 

Whebrfore  [etc.j  demand  of  injwnction^  as  m  Form  665]. 

675.  Against  Proprietor  of  Hoiue  of  Prostitution,  to  Bi\)oin  Ctontinu- 

ance  and  for  Damages.* 

1.  That  the  plaintiffs  are,  and  at  the  time  of  the  commission  of 
the  grievances  hereinafter  mentioned  were,  lawfully  seized  of  an 

'  Adapted  from  Red  way  v.  Moore,  2  rule  requiring  special  damages  to  be 
Idaho,  1086;  29  Pac.  Rep.  104,  where  shown  by  the  one  instituting  a  private 
it  was  held  that  a  house  of  prostitu-  action  to  enjoin, 
tion  was  a  public  nuisance  within  the 

88 
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estate  in  fee  in  the  following  described  real  property  \descrip' 
tion\  which  said  real  property,  so  owned  by  the  plaintifis,  lies  and 
is  located  in  tlie  immediate  vicinity  of  the  property  hereinafter 
described  as  being  occupied  and  maintained  by  the  defendant. 

II.  That  said  real  property,  so  owned  by  plaintiffs  as  afore- 
said, is  situated  in  the  residence  portion  of  the  city  of  , 
State  of  ,  and  in  a  tract  of  land  adjacent  thereto,  and  is 
now  occnpied  by  plaintiffs  for  residence  purposes  only,  and  is 
suitable  and  valuable  for  residence  purposes  only. 

III.  That  the  defendant  was  also  at  the  time  of  the  commis- 
sion of  said  grievances,  as  hereinafter  stated,  and  still  is  the  owner 
and  possessed  of  certain  other  premises  in  the  vicinity  of  the 
premises  owned  by  the  plaintiffs  as  hereinbefore  alleged.  The 
said  premises  so  owned  and  occupied  by  said  defendant  being 
described  as  follows,  to  wit  [descriptiori], 

IV.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ant completed  the  erection,  upon  said  last  above-described  prem- 
ises of  a  building,  and  immediately  occupied,  and  has  ever  since 
and  does  now  occupy,  said  building  as  a  honse  of  prostitution, 
and  for  the  purpose  of  assignation  and  prostitution,  and  has  and 
does  therein  maintain  and  carry  on  said  immoral  practices  and 
maintain  said  house  as  a  public  resort  for  immoral,  lewd  and 
obscene  purposes,  and  as  a  house  of  prostitution  and  assignation. 

V.  That  at  all  times  subsequent  to  said  day  of  , 
18  ,  defendant's  said  premises  have  been  and  are  the  resort,  at 
all  times,  of  tlie  night  especially,  of  lewd,  immoral  and  dissolute 
characters,  both  male  and  female ;  that  loud,  offensive,  disorderly 
and  unseemly  behavior  is  constantly  attendant  thereupon,  and 
assails  the  sight  and  liearing  of  plaintiffs  and  their  families  and 
visitors. 

VI.  That  by  reason  of  the  premises  the  comfortable  use  and 
enjoyment  of  said  property  of  plaintiffs  has  been  and  is  and  will 
be  greatly  interfered  with  and  destroyed,  the  real  property  owned 
by  the  plaintiffs  is  rendered  unsuitable  and  unsalable  for  resi- 
dence purposes  and  thereby  greatly  depreciated  and  lessened  in 
value,  to  plaintiffs'  damage,  and  each  of  them,  to  the  amount  of 

dollars. 

Wherefore,  plaintiffs  pray  judgment : 
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I.  That  the  defendant  be  restrained  by  injunction  from  main- 
taining or  using  said  premises  and  the  buildings  thereon  as  a 
house  of  prostitution  or  for  other  immoral  purposes,  to  the  injury 
of  plaintiflEs  or  either  of  them,  or  permitting  the  same  to  be  so 
used. 

II.  That  the  plaintiffs  recover  from  defendant  dollars 
damages  and  the  costs  of  this  action. 

676.  Against  Trades-union  and   IndividuaUi,  to  Enjoin  Boycott  and 

Interference  with  PlaintifTs  Buainess.* 

That  plaintiff  is  engaged  in  certain  manufacturing  "business  in 
the  premises  numbers  ,  and  street,  in  city  of  , 

State  of  ,  and  employs  a  large  number  of  men  in  carrying 

on  said  business  there ;  that  there  are  certain  associations  named 
as  defendants,  which  are  composed  of  persons  engaged  in  similar 
occupations  to  that  of  the  individual  defendants,  of  whom  the 
defendant  G.  is  the  agent. 

That  on  or  about  the  day  of  ?  18     ,  the  plaintiff 

received  a  communication  from  the  defendant  unions  as  follows  : 
l^The  cominunication  suhnitted  a  price  list  with  reqicest  that  it 
go  into  eff^eoton  a  day  named  f  also  that  nine  hours  constitute  a 
danfs  work,] 

That  on  or  about  the  day  of  >  18    ,  without  notice 

or  without  warning,  all  of  the  individual  defendants,  except 
defendant  G.  strnck,  and  left  the  plaintiff's  employment  and  prem- 
ises in  a  body ;  that  since  that  date  the  plaintiff  has  endeavored  to 
carry  on  his  business,  and  to  employ  other  men  to  till  the  places  of 
the  defendants,  but  the  defendants,  their  agents  and  servants,  have 
'  willfully  and  maliciously  patrolled  and  continue  to  patrol  the 
streets  in  front  of  his  premises  in  groups  and  squads  continuously, 
and  have  used  and  do  use  indecent  language  and  epithets  to  those 
working  in  his  employ,  in  the  places  made  vacant  by  the  defend- 
ants ;  that  they  have  willfully  and  maliciously  blocked  up  the 

*  Action  sustained  upon  this  com-  enjoined  tlieir   further   continuance, 

plaint   in    Vegelalin  v.  Quntner,  167  The  prayer  for  judgment,  appended  to 

Mass.  92;  44  N.  E.  Rep.  1077,  where  the  form  is.  in  terms,  exactly  as  the  in- 

the  court  held  that  the  acts  complained  junction  issued,  and  was  sustained  on 

of  constituted  a  private  nuisance,  and  appeal  to  the  full  bench. 
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stairway  and  entrance  to  plaintiflPs  premises,  and  there  inter- 
cjpted,  interfered  with,  and  intimidated  persons  who  desired  to 
visit  the  premises  for  the  purpose  of  engaging  in  the  employment 
of  the  plaintiff,  and  for  tlie  purpose  of  trading  with  the  plaintiff ; 
that  they  have  willfully  and  maliciously  threatened  and  intimi- 
dated the  persons  whom  plaintiff  has  employed  to  take  their 
places,  with  bodily  harm,  if  they  continued  in  the  employment  of 
the  plaintiff  ;  ^  [other  acta  of  similar  character  were  alleged]^  all 
of  which  acts  were  and  are  a  part  of  a  scheme  to  prevent  persons 
from  entering  the  employment  of  the  plaintiff,  and  from  continu- 
ing in  lus  employment;  that  the  defefidants,  their  agents  and 
servants,  have  been  and  are  a  nuisance  and  obstruction  to  plain- 
tiff and  to  persons  in  his  employ  or  intending  to  trade  with  plain- 
tiff at  his  said  premises. 

That  the  business  carried  on  by  the  plaintiff  is  a  large  one,  and 
the  good  will  is  of  considerable  value,  in  both  of  which  the  plaint- 
iff has  already  been  greatly  injured,  and  that  if  the  defendants 
are  permitted  to  continue  their  acts  both  business  and  good  will  of 
the  plaintiff  will  be  further  seriously  injured  and  destroyed,  to  his 
great  and  irreparable  damage. 

Whkbefobb,  plaintiff  prays  judgment  that  the  defendants,  and 
each  and  every  of  them,  their  agents  and  servants,  be  restrained 
from  interfering  with  plaintiff's  said  business  by  patrolling  the 
sidewalk  or  street  in  front  of  or  in  the  vicinity  of  the  premises 
occupied  by  him,  for  the  purpose  of  preventing  any  person  or 
persons  who  now  are,  or  may  hereafter  be,  in  his  employment,  or 
desirous  of  entering  the  same,  from  entering  it,  or  continuing  in 
it ;  or  by  obstructing  or  interfering  with  such  persons,  or  any 
others,  in  entering  or  leaving  plaintiff's  said  premises;  or  by 
intimidating,  by  threats  or  otherwise,  any  person  or  persons  who 
now  are  or  may  hereafter  be  in  the  employment  of  the  plaintiff, 
or  desirous  of  entering  the  same,  from  entering  it,  or  continuing 


*  Other  cases  in  which  acts  of  this  Wick  China  Co.  v.  Brown,  164  Pb.  St. 

character  have  been  held  to  constitute  449;  80  Atl.  Rep.  261;  Barr  v.  Essex 

a  private  nuisance,  and  relief  in  equity  Trades*  Union,  53  N.  J.  £q.  101.    Com- 

granted    by   way    of   an   injunction  pare  Reynolds  c.Everitt,  144  N.Y.  189; 

against  continuance,  are:  Sherry  v.  Per-  89  N.  E.  Rep.  72;  Sinshdmer  «.  United 

kins,  147  Mass.  212;  Murdock  v.  Wal-  Ghument  Workers  of  America,  28  K. 

ker,  162  Pa.  St.  595;  25  Atl.  Rep.  492;  Y.  Supp.  821. 
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in  it ;  or  by  any  Bcheme  or  conspiracy  among  themselves  or  with 
others,  organized  for  the  purpose  of  annoying,  hindering,  inter- 
fering with  or  preventing  any  person  or  persons  who  now  are,  or 
may  hereafter  be,  in  the  employment  of  the  plaintiff,  or  desirous 
of  entering  the  same,  from  entering  it,  or  from  continuing  therein. 

{And for  dama^ea^  costs  amd further  reliefs 


677.  Against  Creator  of  ObBtruction  in  Public  Highway,  Causing 

Personal  Ix^ury.* 

I.  That  street,  in  the  city  of  ,  was  at  all  times 
liereinafter  mentioned  a  public  highway  for  the  passage  of  the 
public  in  carriages  and  otherwise. 

II.  That  on  or  about  the  day  of  j  18  ,  the  defendant 
wrongfully  and  unlawfully  placed  large  quantities  of  [building 
materials  and  earth]  in  said  street,  near  the  corner  of 
street,  and  wrongfully  and  unlawfully  left  the  same  therein, 
thereby  obstructing  said  highway  and  rendering  the  same 
dangerous. 

III.  That  on  said  day,  while  plaintiff  was  driving  upon  said 
highway,  by  reason  of  said  obstruction,  his  said  carriage  was  over- 
turned and  plaintiff  was  thrown  therefrom. 

IV.  \AlLege  injury  as  in  action  for  negligence.'] 

Whebefobe  [etc.y  demand  of  judgrnent  for  damages^  as  in 
Form  665]. 

678.  Against  Same,  by  Private  Individual  Sustaining  Special  Damage.* 

I  and  II.  [As  in  preceding  form,.'] 

[Allege  special  damage  resulting  from  the  obstruction^  as ;] 

III.  That  for  more  than  yeai*s  last  past,  plaintiff  has  had 

'  For  similar  action  for  wrongf ulin-  by  the  company  to  whose  rights  de- 

terference  with  sidewalk,  see  Fisher  fendant  succeeded,  the  complaint  need 

9.  Rankin,  25  Abb.  N.  C.  ((^.  Y.)  204,  not  allege  that  defendant  had  notice 

from    which    this    form   is    in    part  of  the  defect,  as  the  act  complained  of 

adapted.  was  a  public  nuisance  and  a  violation 

In  an  action  against  a  railroad  for  of  law.    Vaughn  v.  Buffalo,  etc.,  Ry. 

personal  injuries  alleged  to  have  re-  Co.,  72  Hun  (N.  Y.),  471;  54  N.  Y. 

suited  from  the  failure  to  restore  to  its  State  Rep.  782;  25  N.  Y.  Supp.  246. 

former  usefulness  as  required  by  law,  *  MThat  is  such  special  damage  as 

a  highway  on  which  the  track  was  laid  will  support  a  private  action  for  a 
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a  store  for  the  sale  of  books  at  the  corner  of  said  streets ; 

that  customers  of  plaintiff  have  heretofore  used  said  highway  in 
obtaining  access  to  his  said  store,  but  that^  by  reason  of  said 
obstruction,  they  are  prevented  from  so  doing;  and  plaintifiE  has 
lost,  and  will  continue  to  lose,  their  said  custom  and  the  profits 
which  would  have  arisen  therefrom,  to  his  damage  dollars. 

Wherefore  [etc»,  demand  for  jvdgmerU  as  in  Fann  665]. 

670.  For  Makixig  Excavation  in  I>ang^rous  Prozimity  to  Highway, 

and  Failing  to  Gxiard  the  Same.^ 

I.  That  on  or  about  the  day  of  >  18  ,  the  defendant 
excavated  an  area  way,  or  hole,  on  the  [east]  side  of  a  public  street, 
and  in  a  street,  in  the  city  of  ,  known  by  the  name  of 
street,  which  excavation  was  of  the  depth  of  about  [four]  feet, 
and  wrongfully,'  negligently  and  carelessly  left  and  permitted 
the  same  to  remain  open  and  unguarded,  without  any  barrier  or 
protection  of  any  kind  and  without  any  light  in  the  night  time. 

II.  \^Allege  injury  and  damage  as  thottgh  ths  action  were  in 
negligence  /  see  those  forms^ 

680.  For  Erecting   and   Maintaining    upon    Highway  a  Structure 

Calculated  to  Frighten  Horses.* 

I.  That  in  or  about  the  month  of  j  1^     j  the  defendant 

erected  upon  the  side  of  the  public  thoroughfare  known  as 
street,  in  the  city  of  ,  and  has  since  continuously  operated 

public  nuisance  has  been  the  subject  *  Not  in  precedent,  but  such  a  char- 
of  numerous  and  conflicting  decisions,  acterization  of  the  act  was  held  neces- 
The  precedent  is  taken  from  Wilkes  a.  sary,  in  BMsher  v.  Rankin,  25  Abb.  N. 
Hungerford  Market  Co.,  3  Bing.  (N.  C.  (N.  Y.)  191;  27  N.  Y.  Stote  Rep. 
C)  261.  The  weight  of  authority  is  682;  7  N.  Y.  Supp.  887,  in  order  to 
that  no  right  of  action  springs  from  state  a  cause  of  action  in  nuisance, 
mere  delay  in  a  journey,  or  the  neces-  *  Adapted  from  complaints  in  Pettit 
sity  of  taking  another  and  longer  «.  N.  Y.  Central,  etc.,  R.R.  Co.,  80 Hun 
route.  See  Wood  on  Nuisances  (2d  (N.  Y.),  86;  Lamming  «.  Galusha,  185 
ed.),  §  653.  N.  Y.  239.    See  Form  591,  anU^  for 

1  From  Beck  v.  Carter,  68  N.  Y.  283,   complaint  against  municipality  licena> 
where  plaintiff's  recovery  was   sus-   ing  a  similar  nuisance, 
tained  on  appeal,  the  court  reviewing 
many  cases. 
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a  [steam  pump,  used  for  the  purpose  of  supplying  water  as 
required  for  the  needs  of  its  said  railroad]. 

II.  That  said  street  was  at  all  times  herein  mentioned,  a 
highway  much  used  for  travel  by  means  of  horses. 

III.  That  said  pump  has  been  and  is  improperly  and  wrongfully 
located  and  operated  upon  said  highway,  and  is  a  nuisance,  for  the 
reason  that  its  appearance  is  calculated  to  and  does  frighten  horses 
driven  in  front  of  it,  and  that  in  its  operation  by  defendant,  large 
quantities  of  smoke  and  steam  are  frequently  and  necessarily 
emitted,  accompanied  by  loud  and  alarming  noises,  and  likewise 
frightening  said  horses. 

[Or,  if  negligence  in  its  operation  is  relied  upon^  aU-ege:  III. 
That  on  or  about  the         day  of  5  18     ,  the  defendant  so 

negligently  and  carelessly  maintained  and  operated  its  said  pump 
that  large  quantities  of  smoke  and  steam  were  cast  therefrom 
accompanied  by  loud  and«  alarming  noises.]^ 

IV.  \^Allege plaintiff  ^s  injury  and  damage  in  same  manner 
as  in  action  for  negligence  ^  see  those  forms,^ 

Wherefore  [etc.^  demand  of  judgment  for  damages^  as  in 
Farm  665]. 

681.  Against  Structure  Erected  by  City  in  Public  Street. 

[Sustained  in  Barrows  v.  City  of  Sycamore,  150  111.  588;  37 
N.  E.  Rep.  1096.]' 

I.  That  the  plaintiff  at  all  times  hereinafter  mentioned  was  and 
is  the  owner  of  a  certain  lot  of  land  in  the  city  of  ,  with 
a  [two-story]  building  on  the  ex)mer  thereof,  which  he  used  and 
occupied  as  a  residence  and  hotel. 

II.  That  on  or  about  the  day  of  » 18  ,  the  defend- 
ant city   injuriously,   unjustly   and   wrongfully   constructed,  or 

'  Such  an  allegation  of  negligence  in  *The  complaint  also  charged  dam 

operation  does  not  necessarily  change  ages  from  constant   "apprehension'* 

the  theory  of  action  from  nuisance  to  that  the  structure   might  fall    upon 

negligence.    Smith   v.    Ingersoll-Ser-  plaintiffs  building,  and  that  it  was 

geant  Rock  Drill  Co..  7  Misc.  874;  27  "  liable  "  to  fall  and  burst,  but  no  facts 

N.  Y.  Supp.  907.    And  see  note  8  to  were  alleged  showing  any  defects  in 

Form  671.  construction  or  negligence 'in  main 
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caused  to  be  constructed  and  erected,  at  a  distance  of  feet 

from  said  building  on  said  street  a  water  pipe  or  water  tower. 
[^Description  showing  great  dimensions  of  height  and  width.'] 

III.  That  by  reason  of  defendant  constructing,  or  causing  to 
be  constructed,  said  water  pipe,  as  above  stated,  in  the  public 
streets  of  said  city,  and  so  near  to  plaintiff's  hotel  building,  said 
pipe  obstructs  the  light  to  said  plaintiff's  building,  and  particu- 
larly to  rooms  of  said  building,  and  obstructs  the  view 
from  said  building;  and  said  pipe,  being  of  great  height  and 
width,  and  in  front  of  and  near  said  plaintiffs  premises,  as  afore- 
said, casts  a  shadow  upon  said  hotel  building,  and  makes  the 
appearance  of  said  premises  unsightly  and  otherwise  injuriously 
affects  said  premises,  thereby  rendering  plaintiff's  said  premises 
less  convenient  and  comfortable  for  residence  and  hotel  purposes. 

IV.  That  by  reason  of  the  wrongful  acts  and  doings  of  the 
defendant,  as  aforesaid,  and  the  injuries  done  to  plaintiff's  prop- 
erty, as  aforesaid,  the  market  value  of  said  premises  is  thereby 
greatly  decreased. 

[That,  by  means  of  the  premises,  defendant  has  greatly  injured 
and  damaged  the  plaintiff's  said  property  within  the  meaning  of 
the  Constitution  and  laws  of  the  State  of  ;  yet  defend- 

ant has  never  paid,  nor  offered  to  pay,  to  plaintiff,  any  of  the 
damage  so  injuriously  and  unjustly  caused  to  his  property,  nor  has 
any  proceeding  been  instituted  by  defendant  for  the  purpose  of 
having  just  compensation  therefor  ascertained.]^ 

That  by  reason  of  the  premises,  plaintiff's  said  property  has 
been  greatly  damaged  and  depreciated  in  value,  to  his  damage 
dollars. 

Wherp:f()re  [ete.^  demand  of  judgment^  as  in  Form  665]. 

tenance.  Held,  insufficient  to  show  to  the  sufficiency  of  the  comphunt  It 
special  damage.  would  seem  unnecesaary,   as  in  the 

'  This   allegation  was  contained  in  nature  of  anticipatory  avoidance  of  a 
the  complaint,  hut  was  not  commented  plea  of  payment  or  condemnation, 
on  in  the  court's  decision  as  essential 
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682.  For  Injuries  Beceived  by  Ealling  into  Ooal-hole  in  Sidewalk. 
[From  Clifford  v.  Dam,  81  N.  Y.  52.]^ 

I.  \^Allege  *  defendants  ovmerahip  of  premises  as  in  Form 
665,  continuing ;]  That  said  premises  adjoined  a  certain  public 
highway  known  as  street,  in  which  there  was  a  coal-hole 
opening  into  a  cellar  or  vault  under  the  sidewalk  in  said  street ; 
that  said  coal-hole  and  vault  were  of  and  belonged  to  defendant's 
said  premises,  and  were  in  his  use,  occupancy  and  control. 

II.  That  on  or  about  said  day  defendant  wrongfully  and  negli- 
gently permitted  said  coal-hole  to  be  and  continue,  and  the  same 
then  and  there  was,  so  badly  and  insufficiently  and  defectively 
covered  and  protected,  that  by  means  thereof  plaintiff,  who  was 
then  and  there  lawfully  passing  in  and  along  said  street,  neces- 
sarily and  without  fault  or  negligence  on  his  part,  fell  into  said 
hole. 

III.  [^AUege  resulting  injury  as  in  negligence  j  see  those 
fanns.l^ 

Wherefore  \etc,^  dem^omd  of  judgment  for  damages^  as  in 
Form  665]. 

683.  For  Obstructing  a  Private  Way.* 

I.  That  the  plaintiff,  at  the  times  hereinafter  mentioned,  was 
[and  still  is],  possessed  of  [here  describe  hi^  premises^  e,  y.,  a 
meadow  in  the  town  of  ,  and  county  of  ],  and  had  a 
right  of  way  therefrom  over  the  adjoining  land  to  the  highway 
[or,  to  other  land  of  the  plaintiff],  to  pass  and  repass  on  foot 
freely  at  all  times  [or,  with  horses,  or,  with  carts,  designating  the 
use  of  the  way  according  to  the  fact], 

II.  That  the  defendant,  on  or  about  the  day  of  , 
18  ,  and  at  other  times  thereafter,  and  before  this  action,  wrong- 
fully obstructed  said  way  by  [building  a  fence  across  it],  whereby 

>  Hddt  that  the  coal-hole  was  a  Duis-  thorities  without   having  pleaded  it 

ance  prima  facie,  and  that  plaintiff  and  also  showing  compliance  with  its 

was  not  bound  to  prove  in  the  first  in-  terms. 

stance  want  of  contributory  nf'gli-  *  That  a  demand  for  damages  for  ob- 
gence ;  nor  could  defendant  prove  a  structing  plaintiff's  way,  and  that  de- 
license  granted  by  the  municipal  au-  fendants  be   compelled  to  open  the 

89 
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the  plaintiff  was  for  a  long  time  [or,  was,  and  still  is],  prevented 
from  enjoying  said  way,  to  his  damage  dollars. 

III.  \_State  special  damage^  if  anyJ]  ^ 

Wherefobe  [etc,^  demand  of  jvdgment^  as  in  Form  665]. 

684.  From  Flowing  Water  from  Aciyoining  Boof  on  PUuntilTs 

Premises.' 

I.  That  on  or  about  the  day  of  9  18  ,  the  plaintiff 
was  the  owner  in  fee  of  a  dwelling-house  and  premises  known  as 
No.  ,  street,  in  the  city  of  ,  in  which  the  plaintiff 
and  his  family  then  resided. 

II.  That  on  or  about  said  date  the  defendant  wrongfully 
erected  a  building  so  near  to  the  said  dwelling-house  of  the  plain- 
tiff, and  in  so  careless  and  improper  a  manner,  that  by  reason 
thereof,  on  said  day,  and  on  divers  other  times  afterwards  and 
before  this  action,  large  quantities  of  rainwater  ran  from  said 
building  and  from  the  gutters  thereof  upon  and  into  the  said 
dwelling-house  and  premises  of  the  plaintiff,  whereby  the  walls, 
ceilings,  papering  and  other  parts  thereof  were  wet  and  damaged, 
and  said  dwelling  became  unfit  for  habitation,  to  the  plaintiff's 
damage  dollars. 

Wherefore  \etc.^  demand  of  judgment^  as  in  Form  665]. 

685.  For  Undermining  PlaintifTs  Land,  in  its  Natural  Condition. 

I.  That  at  the  times  hereinafter  mentioned,  the  plaintiff  was 
the  owner  in  fee  of  certain  pasture-land  in  the  town  of,  et<;.  \ar 
other  brief  designation]. 

II.  That  in  the  month  of  j  18  ,  the  defendant  wrong- 
fully and  negligently  excavated  the  land  adjacent  to  the  plain- 
tiff^s  said  land,  and  took  away  soil  therefrom,  without  leaving 
proper  and  sufficient  support  for  the  soil  of  the  plaintiff's  land  in 

way,  may  be  united,  see  Getty  v.  Hud-  in  respect   to   a  private  way.    Lan- 

son  River  R.  R.  Co.,  6  How.  Pr.  (N.  sing  t.  Wiswall,  5  Den.  (N.  Y.)  213:  5 

Y.)  269.  How.  Pr.  (N.  Y.)  77. 

I  While  in  a  private  action  for  ob-       '  This  form  does  not  contemplate  the 

structing  a  public  way,  some  special  existence  of  any  encroachment  by  way 

damage  must  be  laid,  it  is  otherwise  of  overhanging  gutters. 
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its  natural  state,  whereby  it  sank  and  gave  way,  to  the  damage  of 
tlie  plaintiff  doUars. 

Whbbefobe  [etc.y  demand  of  judgment  for  dcmutges^  as  in, 
Farm  665]. 

680.  The  Same ;  where  Plaintiff  \m  the  Seversioner. 

I.  That  at  the  times  hereinafter  mentioned,  the  plaintiff  was, 
and  still  is,^  the  owner  of  certain  land  [designate  it^  as  above'] 
which  was  then  in  the  occupation  of  M.  N.  as  tenant  thereof  to 
the  plaintiff. 

II.  [As  in  preaedi/ng  form.'] 

687.  The  Gtoune,  where  Plaintiff's  Buildings  were  Undermined.* 

I.  That  at  the  times  hereinafter  mentioned,  plaintiff  was  the 
owner  in  fee  of  certain  land,  with  a  two-story  house  thereon,  in 
the  city  of  [or  other  brief  designation  of  the  premises'], 

II.  That  in  or  aboat  the  month  of  ,  the  defendant  so 
wrongfully  and  negligently  excavated  the  land  adjacent  to  plain- 
tiff's said  land  and  buildings,  and  took  away  the  soil  therefrom, 
without  leaving  proper  or  suflScient  support  for  the  plaintiff's  said 
land  and  buildings,  that  the  same  sank,  gave  way  and  fell  down, 
and  the  house  fell  in  and  was  destroyed,  and  goods  of  the  plain- 
tiff to  the  value  of  dollars,  were  destroyed,  and  the  plain- 
tiff incarred  an  expense  of  dollars  in  procuring  another 
house,  and  in  removing  and  repairing  his  goods,  and  in  removing 
the  ruins  of  the  house  and  rebuilding  the  same,  to  his  damage  ^^ 

dollars. 

Wheebfoee  [etc,^  dernand  of  judgment  for  davuiges^  as  in 
Form  665]. 

'  As  to  whether  the  averment  that  negligence  of  the  defendant,  and  this 

plaintiff  is  still  owner  is  necessary,  see  must  be  established.    Panton  v.  Hol- 

Robinson  v.  Wheeler,  25  N.  Y.  262.  land,  17  Johns.  (N.  Y.)  »2;  8  Am.  Dec. 

As  to  what  damages  a  landlord  may  869;  Chesley  v.   King,    74  Me.    164; 

recover  in  such  action,  see  Eno  «.  Del  Washburn  on  Easements  (8rd  ed.),  488; 

Vecchio,  4  Duer  (N.  Y.),  58.  2  Washburn  on  Real  Prop.  (5th  ed.) 

*  The  gravamen  of  the  action  is  the  880. 


708  Abbott's  Forms  of  Pleading. 

688.  The  Same,  where  the  laability  im  Imposed  by  a  Statute  Modify- 
ing the  Common  Law.* 

I.  That  at  all  the  times  hereinafter  mentioned,  plaintiff  was, 
and  now  is,  the  owner  of  a  lot  of  land  situate  on  street, 
in  the  city  of  New  York,  and  known  as  No.  ,  street, 
whereon  was  and  is  a  [three-story]  building  used  by  plaintiff  aa 
a  residence  [or  otherwise], 

II.  That  at  all  the  times  hereinafter  mentioned,  defendant  was 
the  owner  of  a  lot  of  land  adjoining  plaintiffs  said  lot  on  the  east ; 
that  the  intermediate  wall  was  and  is  a  party  wall,  standing  partly 
upon  plaintiffs  -and  partly  upon  defendant's  said  lots  respectively 
[<?r,  if  not  a  party  waU,  that  the  easterly  wall  of  plaintiffs  said 
building  stands  near  to  and  touches  the  westerly  boundary  line  of 
defendant's  said  lot]. 

III.  That  on  or  about  the  day  of  j  18  ,  the 
defendant  made,  or  caused  to  be  made,  an  excavation  upon  his 
said  lot,  which  said  excavation  was  carried  to  the  depth  of  more 
than  ten  feet  below  the  curb ;  that  defendant  wrongfully  neglected 
and  omitted  to  preserve  the  plaintiffs  said  wall  from  injury,  or  to 
support  the  same  by  a  proper  foundation,  so  that  it  should  remain 
as  stable  as  before  said  excavation  was  made. 

IV.  That,  on  the  contrary,  by  reason  of  the  said  excavation 
and  defendant's  wrongful  neglect  and  omission,  plaintiffs  said 
wall  thereafter  settled  and  became  greatly  weakened,  warped  and 
injured,  and  plaintiffs  building  damaged  in  the  walls,  floors  and 
other  portions  thereof,  to  plaintiffs  damage  dollars. 

Wherefore  [etc.,  demcmd  for  jvdgTaeTvt  for  damages^  as  in 

Form  665]. 

1  This  form  is  adapted  for  use  in  ing  the  excavatton.  Dorritj  v.  Rapp, 
New  York  city,  under  L.  1856,  c.  4  Abb.  N.  C.  (N.  Y.)292;  72N.  Y.807. 
6,  as  re-enacted  in  N.  Y.  City  Consol.  The  proviso  in  the  statute  requiring 
Act  (L.  1882,  c.  410,  §  474),  which  the  excavator  to  support  the  ad  joinhog 
changed  the  common -law  rule  in  New  wall,  '*  if  afforded  the  necessary  license 
York  and  Brooklyn  so  as  to  afford  to  enter  on  the  adjoining  land,"  does 
to  owners  of  buildings  a  new  protec-  not  impose  upon  the  adjoining  owner 
tion  against  injuria  from  excavations  the  necessity  of  tendering  a  license; 
on  adjoining  lands.  The  liability  im-  but  if  a  license  is  requested  and  re- 
posed  does  not  depend  on  the  degree  fused,  the  obligations  imposed  by  the 
of  care  exercised  by  the  person  mak-  act  do  not  attach.    lb. 
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689.  Againrt  Humcipality  for  Damages  OauBed  by  Sewer. 

[Sustained  in  Bradt  v.  City  of  Albany,  6  Hun  (N.  T.),  691 ; 
City  of  Bloomington  v.  Costello,  65  HI.  App.  152 ;  Kosmak  v. 
Mayor,  etc.,  of  N.  Y.,  117  N.  Y.  861.] 

I.  [AUege  defendant b  corporate  capacity^  as  in  Foi^m  45.] 

II.  That  plaintifE  at  the  times  hereinfter  mentioned  was,  and 
now  is,  the  owner  of  the  dwelling-house  and  premises  known  as 

street,  in  said  city  of 

III.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ant constructed  a  sewer  leading  from  street  through 
street  to  plaintiff's  said  premises,  and  on  said  date,  and  continuously 
thereafter,  committed  a  nuisance  upon  plaintiff's  said  premises  by 
causing  the  filth  and  water  through  said  sewer  to  be  discharged 
thereupon,  [flooding  the  same  and  filling  the  "cellar  with  sewage]. 

IV.  That  the  discharge  of  water  and  sewage  through  said 
sewer  upon  plaintiff's  said  premises  lias  undermined  the  founda- 
tion of  said  house,  causing  the  same  to  settle  on  one  side,  and 
that  by  reason  of  said  accumulation  of  sewage  and  water  the 
occupation  of  said  house  and  premises  has  become  dangerous  to 
health. 

Y.  That  this  defendant  has  been  duly  notified  of  the  condition 
of  said  premises  by  reason  of  said  sewer,  but  no  means  have  been 
taken  by  said  defendant  to  relieve  plaintiff  from  the  nuisance  and 
injury  resulting  from  said  sewer. 

YI.  That  by  reason  aforesaid  plaintiff  has  sustained  damages  in 
the  sum  of  dollars. 

Wherefore  [etc.^  demand  for  judgment^  as  in  Form,  665]. 

690.  Against  Municipality  for  Negligence  in  Ijffaintaining  Sewer.* 

I.  l^AUege  defendants  corporate  character^  as  in-  Form  45.] 

II.  That  at  all  the  times  hereinafter  mentioned,  the  plaintiff 
was  the  lessee  of  the  premises  known  as  Nos.  street, 
in  the  said  city  of  New  York  [which  he  occupied  as  a  restaurant, 
wine  and  liquor  saloon]. 

'  Adapted  from  complaint  in  Kofiraakv.  Mayor,  etc.,  of  N.  Y.,  117  N.T.  861. 
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III.  That  the  defendant,  as  such  municipal  corporation,  had 
charge  of  the  sewers  laid'  in  and  under  the  streets  of  the  city  of 
New  York,  and  that  it  was  the  duty  of  the  defendant  to  use  rea- 
sonable care  and  diligence  in  the  management  and  repairs  of  snch 
sewers  so  that  the  abutting  owners  should  not  be  injured  thereby. 

i  IV.  That  in  disregard  of  said  duty,  the  defendant  so  negli- 
gently and  carelessly  managed  the  sewer  laid  in  said  street 
that  the  refuse  and  contents  of  said  sewer  flowed  in  and  upon  the 
said  premises  of  the  plaintiff  from                         to 

V.  [AUege  damage^  setting  forth  special  damage^  if  any,^ 

Wherefore  \etc.^  demomd  of  judgment^  as  in  JForrn  665]. 

691.  Against  Municipality  for  Damages  Caused  by  Maintenance  of 

Insufficient  Sewer. 

[From  complaint  in  Seifert  v.  City  of  Brooklyn,  101  N.  Y. 
136.] 

I.  [Allege  defendants  corporate  capacity^  as  in  Form  45.] 

II.  That  the  plaintiff  is,  and  for  more  than  fourteen  years 
last  past  has  been,  the  owner  of  certain  valuable  real  estate  in 
said  city  of  Brooklyn,  and  bounded  and  described  as  follows: 

\description\, 

III.  That  the  defendant,  the  City  of  Brooklyn,  acting  through 
certain  of  its  officers  and  agents,  heretofore  and  about  the  years 
18  to  18  ,  caused  a  certain  sewer,  or  drainage,  commonly 
known  as  the  sub-sewers,  district  9  and  10,  in  sewer  district,  or 
map  L,  to  be  built  or  constrjicted  in  said  city,  and  that  the  said 
drain  or  sewer  was  so  constructed  and  located  that  thereby  in  and 
through  it  a  large  amount  of  rain  and  waste  water,  and  of  mate- 
rial of  a  filthy  and  noxious  character  (which  said  sewer  or  drain 
was  built  for  the  purpose  of  receiving  and  removing)  is  received 
from  the  localities  which  it  drains.  That  in  consequence  of  the 
misconstruction  of  said  sewer,  caused  by  the  negligence,  igno- 
rance, carelessness  and  fault  of  said  defendant's  officers  and 
agents,  the  said  sewer  repeatedly,  during  the  years  18  to  18  , 
inclusive,  while  plaintiff  was  the  owner  of  the  aforesaid  prop- 
erty, and  more  especially  so  at  the  time  of  rainstorm  in  said 
period,  did  overflow  and  cast  its  filthy  contents  upon  and  into 


AcrrioNs  foe  Nuisance.  711 

plaintiff's  premises,  injuring  the  same  and  destroying  this  plain- 
tiff's goods  and  chattels  in  said  premises  contained  and  kept,  and 
that  thereby,  and  by  reason  of  the  foul  and  unhealthy  atmos- 
phere caused  as  aforesaid,  plaintiff  and  his  family  have  been 
greatly  injured  in  their  health  and  comfort,  and  part  of  his  said 
property  has  not  been  tenantable  but  unproductive. 

IV.  That  the  said  drain  or  sewer  was  constructed  and  built  as 
aforesaid  without  any  proper  and  sufficient  means  and  provisions 
for  carrying  off  and  discharging  such  matter  by  it  collected  as 
aforesaid,  and  that  it  was  so  located  and  built,  through  the  negli- 
gence, default  and  miscarriage  of  the  officers  and  agents  of  the 
defendant,  and  specifying  certain  respects  wherein  such  officers 
and  agents  were  negligent  as  aforesaid,  plaintiff  says  that  the  said 
drain  was  built  of  insufficient  capacity,  strength  and  durability, 
and  that  in  locating  same  no  proper  regard  was  had  to  the  real 
high-water  line,  by  means  of  all  of  which  the  said  sewer  was 
unable  to  carry  off  the  said  matter  into  the  river,  as  it  was  pro- 
vided to  do,  and,  in  consequence  thereof,  at  certain  times  of  high 
pressure,  thfe  numerous  overflows  of  said  sewers  occurred,  causing, 
as  aforesaid,  the  damage  to  deponent's  said  property. 

V.  That  the  officers  and  agents  of  defendant  having  the  con- 
trol and  management  of  the  building  and  location  of  said  sewer, 
and  through  whose  agency,  negligence,  default  and  misconduct 
the  injury  aforesaid  was  caused,  were  officers  appointed  under 
the  authority  of  chapter  of  the  Laws  of  ,  being  an  act 
entitled  "  An  act  in  relation  to  sewerage  and  drainage  in  the  city 
of  Brooklyn,"  and  the  acts  amendatory  thereof. 

VI.  That  the  said  defendants  had  notice  of  the  said  damage 
and  the  cause  thereof,  and  that  they,  said  defendants,  have  neg- 
lected and  refused  to  give  any  relief  in  the  matter  whatsoever. 

VII.  That  by  reason  of  the  negligent  acts  aforesaid  the  plain- 
tiff has  been  damaged,  as  heretofore  stated,  in  the  sum  of 
dollars. 

Wherefore  [etc,,  demand  of  judgnierU  for  damages.  See 
Farm  665.] 
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69d.  Agahist  Himicipality^  fbr  Pollution  of  Plaintiff's  Pond. 

[Adapted  from  Chapman  v.  City  of  Bocheeter,  110  K.  Y.  273 ; 
18  N.  Y.  State  Kep.  133.] 

I.  [AUege  defendants  corporate  capaoityf  at  in  Form  45.] 

II.  \^AUege  plaintiff'* s  ownership  and  occupation  of  prem- 
ises as  a  residence  as  in  Form  665,  contin/ai/ng ;]     That  alK)ut 

acres  thereof  are  covered  by  a  pond  of  water  which 
plaintiff  and  his  grantors  have  for  a  long  time  ornamented  and 
improved  at  great  expense,  and  kept  for  the  culture  of  iish 
therein  and  the  production  of  ice  thereon  [aUeging  also  erection 
of  am  ice  hoibse^  for  storage  of  ice  which  plavf^ff  ttxu  accus- 
tomed to  seU]. 

III.  That  said  pond  was  largely  fed  and  supplied  by  a  natural 
stream  of  water  which  for  more  than  fifty  years  and  from  time 
immemorial  has  flowed  from  higher  lands  down  to  plaintiff's  said 
premises,  and  said  stream  was  a  natural  watercourse,  and  until  the 
commission  of  the  grievances  hereinafter  mentioned,  was  a  stream 
of  clear  and  pure  water,  desirable  and  valuable  for  the  purpose 
of  supplying  said  pond. 

lY.  That  during  several  years  last  past,  but  at  what  particular 
time  or  times  plaintiff  is  not  able  now  to  particularly  state, 
defendant  has  been  constructing  a  system  of  sewerage  known  aa 
the  sewer  system  along  and  through  the  following  streets 

[Tiaminff  them]  and  has  wrongfully  turned  and  directed  the  out- 
let thereof  into  said  stream  of  water,  thereby  making  said  natural 
watercourse  and  stream  an  outlet  for  all  the  sewerage,  filth,  night 
soil  and  other  unwholesome  matter  which  is  drained  and  carried 
away  by  the  sewers  in  all  the  streets  aforesaid. 

Y.  That  by  means  thereof  the  water  in  said  stream  has  become 
filled  with  sediment  and  impregnated  with  foul  and  unwholesome 
odors  and  substances ;  that  the  same  was  and  is  carried  along  by 
the  natural  flow  of  said  stream  and  emptied  into  said  pond. 

YI.  That  by  reason  of  the  premises  said  pond  has  become 
largely  filled  with  said  unwholesome  sediment  and  sewage  and 
the  watera  therein  have  become  foul  and  at  times  emit  noisome 
and  unwholesome  odors  and  stenches,  which  make  the  occupancy 
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of  plaintiff's  said  dwelling  uncomfortable  and  unhealthy ;  that  said 
water  has  become  so  polluted  as  to  destroy  its  usefulness  for  the 
propagation  of  fish  and  the  production  of  ice,  and  plaintiff^s  said 
business  as  a  dealer  in  ioe  has  been  thereby  entirely  ruined. 

YII.  That  by  reason  of  the  premises  plaintiff  has  been  dam- 
aged dollars,  and  said  wrongs  and  injuries  inflicted  upon 
him  by  defendant  still  continue  and  are  a  continuing  nuisance  to 
his  great  injury  and  damage. 

Wherbpore  [etc.y  demand  for  dainage^  and  an  injvnction. 
See  Form  665.] 

608.  Allegation  of  Laying  and  'M'A.twf^iTiiTig  PriTate  Drain  Causing 

Injury.* 

I.  [^Plaintiff^a  ownership  or  occupancy  of  premises  injured. 
See  Form  665.] 

II.  {Defendants  ovmership  or  occupancy  of  premises  from, 
which  drain  proceeds.   Adapt  from  Form  665.] 

III.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ant, being  in  possession  of  the  tract  of  land  last  aforesaid,  did 
wrongfully  and  maliciously  excavate  and  lay  drains  from  said 
tract  of  land,  then  and  now  in  possession  of  the  defendant,  across 
the  aforesaid  street,  extending  the  same  upon  the  building  lots 
of  the  plaintiff,  heretofore  described,  and  wrongfully  and  mali- 
ciously caused  the  same  to  be  discharged  and  to  flow  upon  the 
building  lots  aforesaid  of  the  plaintiff,  and  unlawfully  and  mali- 
ciously permitted,  and  does  still  permit,  said  pipe  and  flow  of 
water,  drainage  and  sewerage,  to  remain  and  continue  upon  plain- 
tiff's lots,  thei*eby  rendering  said  lots  unfit  for  business  purposes, 
to  the  great  damage  of  the  plaintiff. 

IV.  [Allegation  of  amount  of  damage  already  sufferedi\ 

Wherefore  \etc,^  defmamd  of  judgment  for  injunction  and 
darfiages^  as  in  Form  665]. 

*  From  Paddock  «.  Somes,  102  Mo.  was  properly  Joined  with  a  prayer  for 

226;  14  S.  W.  Rep.  746,  where  the  an  award   of  damages  already  bus- 

court  held  that  a  prayer  for  an  in  June-  tained. 
don  against  continuance  of  nuisance 

90 


714  Abbott's  Forms  of  Pleading. 


694.  Against  Erector  of  a  Dam  Oausixig  Overflow  *  of 


I.  That  the  plaintiff  is,  and  at  the  times  hereinafter  mentioned 
was,  the  owner  in  fee  of  certain  lands  in  ,  with  the  dwelling- 
house  thereon,  described  as  follows:  [designating  the  premises]. 

II.  That  in  or  abont  the  month  of  »  IS  ,  the  defendant 
wrongfully  raised,  and  has  since  wrongfully  maintained,  a  dam 
[or,  a  pool  of  water]  upon  his  freehold,  adjoining  the  plaintiff's 
said  land,  whereby  *  the  water  was  and  is  flowed  thereon  [w,  on 
plaintift'^s  freehold],  to  the  nuisance  of  plaintiff's  said  freehold, 
and  to  his  damage             dollars.' 

Wherefore  [etc^  demand  of  judgmewt^  as  in  Farm  665].' 

696.  The  Same ;  against  both  Xrector  and  Ctontinaer,^  where  the  Land 

has  been  Transferred. 

[Insert  after  pa/ragraph  II  in  preceding  form ;] 

III.  That  on  or  about  the  day  of  ,  18  j  the  defend- 
ant [erector']  conveyed  said  freehold  to  the  defendant  [con- 
tinuer]y  who,  from  that  time  ever  since,  has  been  in  possession  of 
said  freehold  and  dam  and  wrongfully  maintained  said  nuisance  ; 
that  on  or  about  the  day  of  18  ,  and  before  this  action, 
said  defendant  [continuer]  was  requested  by  plaintiff  to  remove 
and  abate  the  same." 

Wherefore  [etc.,  as  in  Form,  665]. 

>  The  lower  user  has  no  right  to  so  Akin  v.  Davis,  11  Kan.  580.    It  is  well 

construct  his  dam  as,  in  times  of  ordi-  settled,  however,  that  in  the  action  to 

nary  freshets,  to  throw  the  water  back  procure  an  injunction  a  court  of  equity 

upon  the  premises  of  the  user  above,  may  award  damages  as  an  incident  of 

and  if  he  does  so,  he  is  liable  for  the  the  relief  granted.     Paddock  t.  Somes, 

damages.     See  McCoy  u.  Danley,  30  102  Mo.  226;  14  S.  W.  Rep.  746. 

Pa.  St.  85;  Casebeer  t?.  Mowry,  55  id.  *  The    erector    and  continuer  of  a 

410;  NorwH}'  Plains  Co.  v.  Bn\dley,  52  nuisance  may  be  joined  as  defendants 

N.  H  86;  Rothery  t).  New  York  Rub-  in  New  York,  under  Code  Civ.  Pm. 

ber  Co.,  24  Hun(N.  Y.),  172;  90  N.  Y.  §  1661.     In  absence  of  statutory  p<?r 

80.  mission  so  to  do,  there  is  a  misjoinder. 

*  If  special  damage  has  been  suf-  Hines  v.  Jarrett,  26  So.  Car.  480;  Abb. 

fered  allege  it,  as  in  following  forms.  Brief  on  PI.  §  431. 

^Plaintiff  may  unite  an  action  for  ^In  an  action  to  abate  a  private 

injuries  from  ovei-flow  with  one  for  an  nuisance  against  a  continuer.  for  neg- 

injunction  to  restrain  its  continuance,  lect  to  remove  it,  either  notice  of  its 
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OM.  ATerment  of  Special  Damage  to  Plaintiif' ■  Land. 

{Conclude  paragraph  II  in  Form  Q>9^^  frorn,  the  *,  thtbs:!^ 
whereby  the  plaintiflPs  grass,  of  the  value  of  dollars,  then 

growing  on  said  meadow,  was  spoiled  ;  that       acres,  of  the  valne 
of        dollars,  have  been  rendered  unfit  for  cultivation,  and 
foet  of  plaintiffs  fence,  of  the  value  of  dollars,  were  washed 

awav  and  lost. 

C97.  Allegation  of  Notice  to  Oontinuer  of  Improper  Embankment. 

That  the  defendant  wrongfully  maintained  an  embankment, 
composed  of  coal  slack,  with  an  insufficient  culvert  or  sluiceway 
thereunder,  after  the  plaintiff  had  notified  the  defendant  to  remove 
said  embankment  and  culvert,  and  to  properly  construct  or  repair 
and  maintain  the  same ;  that  after  said  notice  and  request  to  abate 
said  nuisance,  floods  came,  and  on  account  of  said  embankment 
and  said  culvert  the  waters  accumulated  and  washed  away  said 
coal  slack  and  culvert.^ 


698.  Against  Lessee  of  Bailroad  for  Ctontintiing  Insufficient 

Sluiceway. 

[Sustained  in  Western,  etc.,  R.  R.  Co.  v.  Cox,  93  Ga.  561 ;  20 
S.  E.  Rep.  68.] 

{ After  alleging  defendant b  capacity  as  lessee,'] 

II.  That  at  the  time  the  defendant  took  possession  of  its  said 
road  and  right  of  way,  plaintiflf  was  the  owner  and  in  possession  of 
land  [describing  it]^  through  which  said  road  runs  for  nearly 
three-fourths  of  a  mile. 

III.  That  plaintiff  had  and  now  has,  on  the  south  side  of  said 
road,  acres  of  land,  cleared  and  in  cultivation,  and  of  the 
valne  of  dollars  an  acre. 

existcDce  or  a  demand  to  remove  it  The  form  would  be  improved  by  pre- 

must  be  averred.     Hubbard  v.  Russell,  Axing  an  allegation  **  that  on  or  about 

24  Barb.  (N.  Y.)  404;  Castle  v.  Smith,  the  day  of  ,  18    ,  plaintiff 

(Cftl.  1894)  88  Pac.  Rep.  859.  notified    defendant  to  remove,"  etc. 

'  Held,  a  suiflcient  allegation  of  no-  In  its  present  condition,  it  is  open  to 

tice  as  acrainst  the  oontinuer.    Wabash  the  criticism  that  it  contains  no  direct 

R.  R.  Co.  r.  Sanders,  58  111.  App.  218.  averment  that  defendant  was  notified. 
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lY.  That  about  years  before  defendant  took  poesession  of 

the  road  and  its  appurtenances,  the  former  company  operating  and 
running  said  road  cut  a  ditch  on  the  right  of  way  entirely  through 
said  lot,  and  continued  the  said  ditch  up  its  right  of  way  until  it 
intersected  creek ;  that  the  effect  of  the  said  ditch  so  con- 

tinued was,  in  high  water,  to  bring  that  creek,  or  the  lai^er  part 
thereof,  down  to  plaintiff's  lands,  at  which  point  the  ditch  was  too 
shallow  and  too  narrow  to  carry  off  the  large  volume  of  water 
accumulated  therein  from  the  creek,  and  it  thereby  overflowed 
his  land,  washing  and  injuring  his  soil,  carrying  away  his  fences, 
and  preventing  his  cultivating  said  acres. 

V.  That  while  this  state  of  affairs  existed,  defendant  went  into 
possession  of  the  said  road,  right  of  way  and  appurtenances,  with 
knowledge  of  all  the  premises,  and  has  kept  the  ditch  open  and 
continued  said  nuisance  from  the  day  of  ,  18  ,  up  to 
the  bringing  of  this  action,  and  during  that  time  plaintiff  has  been 
prevented  by  said  nuisance  from  making  any  crop  on  the 

acres,  to  his  damage  dollars. 

VI.  That  plaintiff  has  given  the  defendant  notice  in  writing  to 
abate  the  nuisance,  but  that  it  fails  and  refuses  to  do  so. 

Wherefore  [etc,y  demand  for  judgment^  as  in  Form  665]. 

609.  For  Damage  Caused  by  Bursting  of  Beservoir. 

[Sustained  in  Hoffman  -y.  Tuolumne  County  Water  Co.,  10 
Cal.  413.]^ 

I.  That  on  or  about  the  day  of  >  1^  >  the  plaintiff 
was  and  still  is  the  owner  of  {designate  the  property^  situated 
at 

II.  That  theretofore  defendant  had  erected  and  then  was  the 
owner  of  [w,  was  in  possession  of]  a  reservoir  situated  \descriibe 
location^  with  reference  to  plaintiff^e  property],  wherein  was 
collected  a  large  body  of  water,  which  would  otherwise  have 
flowed  awa}'  in  natural  channels. 

III.  That  on  or  about  said  day  of  ?  IS  >  the 
defendant's  said  reservoir,  bv  reason  of  some  defect  in  its  oon- 

*  It  is  not  necessary  to  charge  the   rate  counta. 
causes  of  the  injury  by  way  of  sepa- 
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Btruction,  insuflSciency  for  the  purpose  fo"  which  it  was  con- 
stracted,  or  carelessness  and  mismanagement  on  the  part  of  the 
said  defendant,  broke  away,  and  the  water  therein  contained 
flowed  down  upon  and  over  plaintifiPs  said  lands. 

IV.  [AUege  damage  as  in  previous  forma,'] 

Whebbfobe  [etc.^  demamd  of  judgment  for  da/mages^  a^  in 
Form  665]. 

700.  For  Diverting  Water  from  Plaintiffs  MilL 

I.  That  at  all  the  times  hereinafter  mentioned,  plaintiflF  was 
possessed^  [t?r,  if  not  in  possession,  the  owner  in  fee]  ^  of  a  saw- 
mill, [or  otherwise],  situated  upon  brook  [naming  the 
stream],  at  [stating  location  defmitely,  or  stating  nam£  of 
mill],  and  operated  by  the  water  flowing  therein. 

II.  That  the  plaintiff  then  had  a  right  to  use  and  employ  the 
water  of  said  brook,  and  to  have  the  same  flow  to  and  through 
his  mill  in  a  convenient  and  customary  manner,  according  to 
the  natural  and  usual  flow  of  said  brook,  and  without  tlie  hin- 
drance of  the  defendant  or  any  other  person.* 

*  PoesessioD  is  sufiadent  to  support  Rotherj.  107  id.  810.  Every  proprie- 
action.  Sumner  v.  Tileston,  7  Pick,  tor  of  land  through  which  flows  a 
(Mass.)  198.  stream  of  water  has  a  right  to  the  use 

*  Where  mills  were  worked  on  shares  of  the  water  flowing  in  its  natural 
for  a  time  and  then  for  another  period  channel  without  diminution  or  ob- 
by  the  same  occupant  on  a  lease,  and  struction.  Porter  v.  Durham,  74  N. 
the  owner  sued  a  third  party  for  C.  767;  Van  Hoesen  v.  Coventry,  10 
damages  for  interfering  with  the  sup-  Barb.  (N.  Y.)  618;  Taylor  v.  "Welch. 

■  ply  of   water  during  both    periods,  6  Or.   200;    Parker   t?.    Griswold.   17 

claiming  merely  as  possessor,  it  was  Conn.  299.    The  diversion  or  obstnic- 

held  that  title  need  not  be  averred;  tion  of  such  watercourse  is  a  private 

lawful  occupation  is  sufficient.    But  nuisance  (Tuolumne  County  Water  Co. 

to  sue  ai  reversioner  that  character  v.  Chapman,  8  Cal.  897),  a  remedy  for 

must  be  set  forth  and  also  the  ten-  which  is  afTorded  concurrently  at  law 

ancy.    Ittch  c.  Peufield,  1  Wend.  (N.  and  in  equity.    Gardner  v.  Village  of 

T.)  880.  Newburgh,  9  Johns.  Ch.  (N.  Y.)  161. 

*  These  actions  are  in  the  nature  of  And  see  Van  Bergen  v.  Van  Bergen, 
actions  for  the  abatement  of  nuisances.  Id.  272.  Equity  interferes  on  the 
Parke  v.  Kilman,  8  Cal.  77.  For  the  principle  of  a  clear  and  certain  right 
general  principles  and  elements  thereof  to  the  enjoyment  of  the  subject  in 
in  New  York,  see  Haight  v.  Price,  21  question  and  an  injurious  interruption 
N.  Y.  245;  New  York  Rubber  Co.  v,  of  that  right,  which,  upon  just  and 


\ 
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III.  That  on  or  abont  the  day  of  »  18  ,  the  defend- 
ant [knowing  the  premises,  and  intending  to  injure  the  plainti£r| 
wrongfully  *  dug  up  and  removed  the  banks  of  said  brook  above 
said  mill,  and  diverted  and  has  since  continued  to  divert  the  water 
[oTy  a  part  of  the  water]  thereof  from  running  to  and  through 
said  mill  [or,  built  a  dam  across  said  brook  above  said  mill,  and 
for  days  stopped  the  water  thereof  from  running  to  and 
through  said  mill].^ 

IV.  That  by  reason  thereof,  the  plaintiffs  mill,  which  was  able, 
and  before  was  used  to  saw  feet  of  logs  each  day,  there- 
after and  during  the  time  aforesaid  could  only  saw  feet,  to 
the  damage  of  the  plaintiff            dollars. 

Wherbfobe  [etc.y  demand  of  judgnvenxt^  as  in  Form,  665]. 


equitable  grounds,  ought  to  be  pre-  existed  but  for  the  defendant's  acta. 

vented.     Gardner  «>.  Village  of  New-  Wilber  v.  Brown,  8  I>en.  (N.  Y.)  85tt. 

burgh,    2    Johns.   Ch.   (N.   Y.)    161;  But  if  the  defendant  was  a  wrong- 

Moorc  f .  Clear  Lake  Water  Works,  doer,  an  averment  as  to  the  quantity 

(Sup.  Ct.  Cal.)  8  West  C.  Rep.  882;  of  water  to  which  the  plaintiff  is  enti- 

Shively  v.   Hume,  10  Or.  76.    It  is,  tied  is  immaterial.    McDonald  «.  Bear 

however,  held  that  an  action  for  a  River,  etc.,  Co.,  15  Cal.  145;  and  see 

nuisance,  caused  by  any  obstruction  Cro.  Car.  500,  575.    If  the  complaint 

or  diversion  of  the  water  of  a  stream  shows  that  defendant  was  a  trespaaser, 

used  for  a  domestic,  agricultural  or  an  averment  that  plaintiff  was  in  pos- 

manufacturing  purpose,  will  not  lie  session  of  the  land  and  mill  without 

unless  the  damage  occasioned  thereby  averring  riparian  ownership  or  pricv 

be    real,    material    and    substantial,  appropriation  of  the  water  is  insuffl- 

McElroy  t?.  Goble,   6  Ohio   St.   187.  cient.     McDonald «.  Bear  River  Min- 

Where  the  right  to  use  of  water  rests  ing,  etc.,  Co.,  18  Cal.  220. 

iu  contract,  the  amount  of  water  to  *  Allegations  that  defendants  diverted 

which  the  plaintiff  was  entitled  should  the  water  and  that  they  stopped  it  un- 

be  alleged  according  to  the  fact.    W11-  til  their  dam  was  full,  and  then  dis- 

ber  r.  Brown,  8  Den.  (N.  Y.)  366.    As  charged  it,  carrying  down  earth  and 

to  the  sufficiency  of  this  averment,  see  stone,  which  rendered  it  useless    to 

Twiss  r.  Baldwin,  9  Conn.  291;  Wil-  plaintiffs,  may  be  united  as  one  cause 

Hams  t\  Moreland,  2  Barnw.  &  C.  910;  of  action.    Gale  f.  Tuolumne  County 

Sheers  v.  Wood,  7  Moore,  845.    If  the  Water  Co.,  14  Cal.  25;  s.  p.,  Hoffman 

plaintiff  was  only  entitled  to  surplus  «.  Tuolumne  County  Water  Co..  10  id. 

water,  his  complaint  must  allege  that  418. 
surplus  water  existed  or  would  have 


Actions  for  Nuisance.  719 

701.  Allegation  of  Bight  by  Prior  Appropriation.* 

That  on  or  about  the  day  of  y^^y  ^^^  before  the 

diversion  hereinafter  mentioned,  plaintiff  appropriated  all  the 
waters  of  said  [creek]  to  his  own  use,  and  from  that  time  till  the 
time  hereinafter  mentioned  has  continuously  used  the  same. 

702.  For  Diverting  Water  which  Plaintiif  had  lued  for  Purposes  of 

Irrigation. 

[Sustained  in  Shotwell  v.  Dodge,  8  Wash.  337 ;  36  Pac.  Rep. 

254:] 

I.  That  the  plaintiffs  are  the  owners  of  a  certain  tract  of  land 
consisting  of  [description'jy  and  were  in  possession  of  the  same 
since  the  day  of  ,  18  ;  that  the  defendants  own,  or 
are  in  possession  of  land  adjoining  the  premises  aforesaid  of  the 
plaintiffs ;  that  through  the  land  of  both  parties,  as  aforesaid,  a 
stream  has  at  all  times  flowed  in  a  well-deflned  channel  protected 
by  natural  banks. 

II.  That  in  the  year  18  the  plaintiffs  built  a  dam  across  the 
said  stream  upon  their  lands  and  constructed  various  ditches 
therefrom  to  irrigate  their  lands  in  connection  with  their  farming 
operations  in  raising  crops  and  also  for  the  purpose  of  conveying 
the  water  from  said  stream  to  their  dwellings  and  barns,  to  use  the 
same  for  domestic  purposes ;  that  plaintiffs'  said  land  was  thereto- 
fore entirely  dry  and  without  irrigation,  and  was  non-productive.^ 

III.  That  in  18  the  defendants  wrongfully  built  a  dam 
across  the  said  creek  on  their  said  land,  whereby  they  completely 
stopped  the  water  from  flowing  in  its  accustomed  channels  through 
plaintiffs'  land  as  it  was  accustomed  to  flow,  and  from  flowing 
into  and  through  the  plaintiffs'  ditch ;  that  in  connection  with 
this  said  dam  the  defendants  also,  at  said  time,  constructed  a  ditch 
that  carried  the  water  of  said  creek  eastward  over  their  own  laud 


'  For  use  in  Pacific  States  and  Ter-  *  It  was  ?ield  that  do  allegation  that 

ritories,  where  the  courts  hold  that  plaintiff  had  a  right  to  use  the  water 

priority  of  appropriation  gives  right  was  necessary  against  demurrer.    See 

to  use  of  the  running  water.  notes  to  preceding  form. 
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where  tliey  permitted  it  to  scatter  and  waste  without  providing 
any  artificial  channel  for  its  return  to  the  bed  of  the  said  creek. 

Whebefore  [etc.j  demcmd  of  judgment^  as  in  Form,  665]. 

Notes  of  Becent  Oases  InvolTing  (Questions  of  Pleading  in  Actions  for 

Nuisance. 

California.^  Castle  t>.  Smith,  (Cal.  1894)  86  Pac.  Rep.  859.  (Where  the 
nuisance  was  erected  by  defendant's  grantor,  notice  to  defendant  that  the 
erection  was  a  nuisance  is  essential  to  plaintifiTs  cause  of  action.)  Colorado. — 
Walley  v.  Platte,  etc.,  Ditch  Co.,  15  Colo.  579;  26  Pac.  Rep.  129.  (Allega- 
tions that  a  ditch  is  dangerous  to  public  health  and  safety,  that  it  is  a  public 
nuisance  and  that  it  is  dangerous  to  the  health  and  safety  of  all  who  have 
occasion  to  transact  business  in  the  vicinity,  do  not  authorize  the  recovery  of 
special  damages.)  Idaho. —  Red  way  v.  Moore,  2  Ida.  1036;  29  Pac.  Rep.  104. 
(In  an  action  by  a  private  party  to  enjoin  a  public  nuisance  the  complaint 
must  allege  facts  to  show  that  plaintiff  has  sustained  a  special  injury  different 
in  kind  from  that  sustained  by  the  general  public.)  Illinois. —  Barrows  v.  Syca- 
more, 150  111.  588;  87  N.  E.  Rep.  1096.  (A  city  has  no  right  to  erect  a  stand- 
pipe  in  a  public  street,  and  in  an  action  by  a  property  owner  for  damages 
caused  thereby,  an  allegation  that  it  obstructs  the  light  to  plaintiff's  building 
is  sufficient  to  show  special  damages  in  order  to  enable  plaintiff  to  maintain 
the  action.)  Laflin  &  Rand  Powder  Co.  v.  Tearney,  131  111.  822;  23  N.  E.  Rep. 
889.  (If  the  declaration  states  facts  showing  defendant's  business  constitutes 
a  nuisance,  it  is  not  necessary  to  use  the  word  nuisance  in  describing  it.)  Laf- 
lin &  Rand  Powder  Co.  v.  Tearney,  supra.  (In  an  action  for  a  private  nuisance, 
it  is  not  necessary  to  charge  defendant  with  negligence  in  the  management  of 
the  business  which  constitutes  the  nuisance.)  MoMoehusetts. —  Boston  Ferrule 
Co.  V.  Hills,  159  Mass.  147;  84  N.  £.  Rep.  85.  (Where  a  bill,  by  occupant  of 
one  floor  to  enjoin  the  occupants  of  the  floor  above,  alleged  that  defendants 
used  sand  and  acids  in  their  business  and  allowed  these  substances  to  come 
through  holes  In  the  floor,  which  were  properly  there,  whereby  complainant's 
machinery  was  damaged,  heUd,  that  the  bill  was  sufficient  on  demurrer,  though 
it  did  not  allege  in  terms  that  the  defendant's  business  was  unsuitable  to  be 
carried  on  in  the  building;  nor  that  there  was  negligence  in  the  mode  of 
carrying  it  on,  nor  that  complainants  had  used  due  care.)  Missouri. —  Paddock 
V.  Somes,  102  Mo.  226;  14  S.  W.  Rep.  746.  (It  is  proper  in  an  action  for  the 
maintenance  of  a  nuisance  to  unite  a  prayer  for  damages  sustained  thereby 
with  a  prayer  for  an  in  j  unction  against  its  continuance.)  New  Jersey. — Hudson 
County  Board  of  Health  t.  N.  Y.  Horse  Manure  Co.,  47  N.  J.  Eq.  1;  19  Atl. 
Rep.  1098.  (lu  an  action  by  an  individual  to  abate  a  nuisance  of  a  kind,  which 
a  board  of  health  might  maintain  an  action  to  abate,  under  act  of  May  5, 1889, 
sec.  9,  the  bill  must  allege  special  and  peculiar  injury  to  plaintiff.)  New 
York. —  Fishery.  Rankin,  25  Abb.  N.  C.  191.  (An  amendm^it  cannot  be 
allowed,  which  changes  the  cause  of  action  from  one  for  negligence  to  one  for 
the  creation  of  a  nuisance.)  Jorgensen  «.  Squires,  50  State  Rep.  181;  21  N. 
T.  Supp.  888.    (Where  the  sole  allegation  of  nuisance  was  that  defendant's 
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cellar  extended  more  than  five  feet  beyond  the  stoop  line  into  a  public  side- 
walk, Tield,  error  to  charge  in  effect,  generally,  that  the  cellar  was  a  nuisance, 
and  to  refuse  to  charge  that,  if  it  did  not  extend  more  than  five  feet  beyond 
the  stoop  line  it  was  not  a  nuisance  p^r  se.)  Campbell  v,  U.  S.  Foundry  Co., 
73  Hun,  576;  57  State  Rep.  265;  26 19.  Y.  Supp.  165.  (Complaint  need  not 
expressly  allege  that  the  acts  complained  of  constitute  a  nuisance,  in  order  to 
allow  plaintiff  to  recover  therefor;  it  is  sufficient  to  state  that  "  defendant  so 
negligently  and  carelessly"  did  the  acts  as  to  cause  the  damage.)  Smith  v. 
IngersoUSargeant  Rock-Drill  Co.,  7  Misc.  874;  27  N.  Y.  Supp.  907.  (An 
allegation  that  by  the  negligent  operation  of  a  steam  hammer  on  defendant's 
premises,  the  use  of  plaintiff's  premises  adjoining  was  interfered  with,  does 
not  necessarily  render  the  action  one  for  negligence,  so  as  to  prevent  recovery 
on  proof  that  the  hammer's  excessive  size  caused  the  injury  complained  of.) 

91 
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CHAPTER  XXXV, 

COMPLAINTS  IN  ACTIONS  TO  RECOVER  POSSESSION  OF  REAL 

PROPERTY  (EJECTMENT).' 

[In  an  action  to  recover  possession  of  lands,  the  material  facts  which  con- 
stitute the  cause  or  action,  and  are  necessary  to  be  alleged,  are  simply  the  seizin 
of  the  plaintiff  of  premises  specifically  described,  that  the  defendant  is  in 
possession,  and  withholds  possession  from  him.  Adding  that  the  defendant's 
possession  is  unlawful,  and  the  plaintiff*s  title  is  lawful,  is  unnecessary.* 

But  it  must  appear  on  the  face  of  the  complaint  that  the  plaintiff  is  out  of 
possession,  and  that  possession  is  unlawfully  withheld  from  him.  While  in 
possession,  he  cannot  maintain  his  action  against  another  who  claims  posses- 
sion or  exercises  acts  of  ownership.' 

The  plaintiff  need  not  set  out  the  sources  of  his  title ;^  but  if  he  choose  to 
set  forth  his  title,  he  must  do  so  fully,  and  show  facts  from  which  title  will 
spring;^  and  defendant  may  take  issue  on  it,  and  thus  confine  the  proof  to  the 
title  alleged. *  If  recovery  is  sought  upon  an  equitable  title,  the  complaint 
should  state  the  facts  upon  which  its  rests. ** 

Where  defendant  is  a  naked  trespasser,  a  demand  of  possession,  or  notice  to 
quit,  is  unnecessary.]' 

PJU»B. 

708.  General  form 728 

704.  Where  the  plaintiff  was  once  in  possession 724 

705.  By  owner  of  undivided  interest    726 

^  The  authority  of  an  attorney  to  Cal.    144;    Boles   v.   Cohen,   Id.   150: 

bring  an  action  of  ejectment  should  be  €k)dwin  v.  Stebbins,  2  id.  108;  Leigh 

in  writing,  as  defendant  may  ask  the  Co.   «.   Independent  Ditch  Co.,  8  id. 

court  to  direct  its  production.     N.  Y.  328. 
Code  Civ.  Pro.  §  1514.  *  Butrick  r.  Tilton.  141  Mass.  OS;  6 

•  Halsey  v.  Gerdes,  17  Abb.  N.  C.  N.  E.  Rep.  668;  Ratcliflc.  Stretch,  117 

395;  Payne  v.  Treadwell,  16  Cal.  220.  Ind.  526;  20  N.  E.  Rep.  488. 
An  allegation  of  seizin  or  ownership  is       '  Castro  v,  Richardson,  18  Cal.  478; 

a  sufficient  allegation  of  fact.     Abb.  Hutchinson  v.  McNally,  85  id.  619;  28 

Brief  on  PI.  §g  388,  856.  Pac.  R.  182;  Morgan  v.  Lake  Shore  R. 

»  A  complaint  which  shows  that  the  Co.,  180  Ind.  101;  28  N.E.  Rep,  548. 
plaintiff  is  in  possession,  is  bad  on  de-       '  Eagan  v.  Delaney,  16  Cal.  85.     Or, 
murrer.     Taylor  v.   Crane,  15   How.  he  might  move  to  strike  out  the  alle- 
Pr.  (N.  Y.)  858.    See,  also,  Hulce  r.  gations,    according   to   the   case   of 
Thompson,  9  id.  118;  Budd  r.  Bing-  Coryell  v.  Cain,  Id.  567. 
ham,  18  Barb.  494;  Frost  r.  Duncan,       '  Leatherwood  c.  Fulbright,  109  No. 
19  id.  560.     A  complaint  alleging  that  Car.  688;  14  S.  E.  Rep.  299;  and  an 
the  plaintiffs  were  in  actual  posses-  averment  of  a  legal  title  is  not  sua- 
sion, and  that  the  defendants  on  a  cer-  tained  by  proof  of  an  equitable  title, 
tain  day  entered  and  ousted  the  plain-  Merrill  v.  I>earing,  47  Minn.  137;  4^ 
tiffs,  and  still  are  in  possession,   is  N.  W.  Rep.  698. 
sufficient.    Boles  v.  Weif enback,    15      •  Godwin  o.  Stebbins,  2  CaL  108. 
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PAOB. 

706.  By  widow,  for  dower 726 

707.  By  widow  and  heirs 727 

708.  Another  form,  setting  forth  plaintiffs  title  by  deed 727 

709.  Setting  forth  title  by  devise 12% 

710.  Setting  forth  title  by  descent 728 

711.  By  lessor  against  tenant 729 

Notes  of  recent  cases  involving  questions  of  pleading  in  this  species 

of  action 730 


703.  Oeneral  Form  for  Poasession  Only,^  with  Damages  for  Withhold- 
ing, Accruing  after  Action  Begun.* 

I.  That  the  plaintiflE  is  seized  in  fee  [or,  for  life,  *  or  other 
estate],  and  entitled  to  the  immediate  possession '  of  f  the  follow- 
ing described  premises  [designating  the  same.     See  nextfonri], 

II.  That  the  defendant  is  in  possession  thereof,*  and  withholds 
the  same  from  plaintiff. 

Wherefore,  the  plaintiflE  demands  judgment : 

'  This  form  is  supported  by  Payne  (N".  Y.),  321;  Townshend  «.  Wesson,  4 
t>.  Treadwell,  16  Cal.  220.  a  well-con-  Duer  (N.  Y.),  842.  And  see  Farmers' 
sidered  case,  in  which  the  Code  au-  Bank  of  Saratoga  County  v.  Merchant, 
thorities  are  reviewed.  To  similar  ef-  13  How.  Pr.  (N.  Y.)  10. 
fwt  are  Halsey  v.  Gerdes,  17  Abb.  N.  '  This  form  contains  no  allegation  of 
C.  (N.  Y.)  305;  Sanders  "o,  Leavy,  16  the  amount  of  damages  suffered,  ex- 
How.  Pr.  (N.  Y.)  808;  Walter  v.  Lock-  cept  so  far  as  may  be  inferred  from 
wood.  23  Barb.  (N.  Y.)  228;  4  App.  the  amount  named  in  the  demand  for 
Pr.  807;  Ensign  v.  Sherman,  14  judgment.  In  New  York  no  such  fur- 
How.  Pr.  (N.  Y.)  439;  Jones  v.  Mom-  ther  allegation  is  required  under  the 
mott,  7  Utah,  340;  26  Pac.  Rep.  925;  provisions  of  the  Code,  in  order  to  re- 
Mitchell  t?.  Campbell,  19  Oreg.  198;  24  cover  the  Tei\\A9iXi&^rofit&  subsequent  to 
Pac.  Rep.  455.  ths  commencement  of  the  ctetion.   Clason 

As  to  an  action  by  two  parties  claim-  v.  Baldwin,   129  N.  Y.  183.    But  in 

ing  in  the  alternative,  see  People  v.  most  States  the  separate  averment  of 

Mayor,  etc.,  of  N.  Y.,  28 Barb.  (N.  Y.)  damage  is  necessary,  even  to  recover 

240;  8  Abb.  Pr.  7.  damages  accruing  after  action  com- 

For  the  requisites  of  a  complaint  by  menced. 

a  landlord  to  recover  possession  of  de-  '  An  allegation    **  that  plaintiff  is 

mised  premises  for  non-payment   of  entitled  to  the  possession"  of  the  land, 

rent,  see    Mayor,  etc.,   of  N.   Y.  v.  without  any  allegation  of  fact  showing 

Campbell,  18  Barb.  (N.  Y.)  156.  ownership  thereof,  is  a  mere  conclusion 

As  to  the  material  facts  in  an  action  of  law.  and  insufficient.    Sheridan  v. 

by  the  purchaser  at  a  sheriff's  sale,  see  Jackson.  72  N.  Y.  170. 

Kellogg  V.  Kellogg,  6  Barb.  (N.  Y.)  *  A  complaint  is  demurrable  which 

116;  Brewster  v.  Striker,  1  £.  D.  Smith  fails  to  allege  that  defendant  is  in  ac- 
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1.  For  the  possession  of  the  said  premises. 

2.  For  dollars,  the  plaintiffs  damages  for  the  withhold- 
ing of  the  same,^  together  with  his  costs. 

704.  Another  Form,  by  one  who  has  been  Ousted ;  fbr  Poeieitiop  and 

Keane  Bents  and  Profits. 

I.  That  on  or  about  the  day  of  ,  18    ,  [designating 

a  day  after  plaintiff^  s  title  accruedj  and  before  the  defendants 
entry\  the  plaintiff  was  lawfully  seized  and  possessed,  as  owner 
in  fee  simple  [or^  as  tenant  for  life,  *  ^  as  tenant  for  the  life  of 
one  M.  N.,  <?r,  as  tenant  for  the  term  of  J^^rs]?  ^^  t  ^he 

following  described  premises  in  county,  [here  describe  prem- 

ises in  question^  with  common  certainty^  as  would  he  done  in  a 
deed^  e.  g.^  designating  the  number  of  the  lot  or  township^  if  any^ 
in  which  they  are  sittuited;  ifnonCy  stating  the  names  of  the  last 
occupants  of  lands  adjoining  the  same^  if  amf  /  if  there  he  none^ 
stating  the  natural  boundaries^  if  any  /  and  ifnone^  describing 
such  premises  by  m£tesand  bounds,  or  in  some  other  way,  so  that, 
from  such  description,  possession  of  the  premises  claimed  Tnay  be 
delivered]} 

tual  possession,  or  that  the  lot  is  a  va-  if  necessary,  the  word  "  aboat " 
cant  one,  and  defendant  claims  title  might  be  struck  out  by  way  of  amend- 
thereto,  under  N.  T.  Code  Civ.  Pro.  ment.  Bt.  John «.  Northrup,  28  Barb. 
g  1602.  Banders  v.  Parshall,  67  Hun  (N.  T.)25.  Where  the  complaint  gave 
(N.  Y.),  105.  a  description  which  embraced  nothing 

*  It  is  held  in  California  (in  Payne  v.  whatever,  it  was  held  that  the  com- 

Treadwell,  16  Cal.  230;  Coryell  v.  Cain,  plaint  was  bad,  and    the  defendant 

Id.  667)  that  where  damages  for  with-  might  have  demurred,   or  have   the 

holding  sfe   claimed,  the  complaint  complaint  dismissed  on  the  trial,  and 

should  state  the  title  of  the  plaintiff  as  that  it  was  not  a  case  for  a  motion  to 

existing  at  some  prior  date,  designat-  make  more  definite  and  certain,  nor 

ing  it,  and  as  continuing  up  to  the  for  allowing  the  plaintiff  to  proceed 

commencement  of  the  action,  and  the  on  the  trial  with  a  view  of  taking  a 

entry  of  the  defendant  at  some  date  verdict    and    afterwards    amending, 

subsequent  to  that  of  the  alleged  title.  Budd  «.  Bingham,  18  Barb.  (N.  T.) 

(See  next  form.)     That  is  not.  how-  494.    Similar    ruling    on    demurrer, 

ever,  necessary  in  New  York.  where  the  description  of  the  premises 

'  N.    Y.   Code   Civ.   Pro.   §   1611.  amounted  to  a  straight  line.    Rowland 

Where  the  premises  were  described  as  v.  Miller,  22  N.  Y.  Civ.  Pro.  R.  25. 
**  about  fifty  acres,  etc.,"  held,  that      Aa  to  variance  between  theallega- 

the  description    was   sufficient;  but,  tions  and  the  proof   respecting   the 
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II.  That  the  plaintiff  being  so  possessed  thereof,  the  defendant 
afterwards,  on  or  about  the  day  of  ,  18  ,^  entered 
into  said  premises  and  ousted  the  plaintiff,'  that  defendant  has 
since  continued  and  continues  to  unlawfully  withhold  from  the 
plaintiff  the  possession  thereof.' 

III.  That  the  value  of  the  use  and  occupation  of  said  premises 
since  said  day  of  9  I^  »  ^^^  while  the  plaintiff  has 
been  excluded  therefrom  by  defendant,  is  dollars;  that 
plaintiff  has  been  damaged            dollars.^ 

Wherefokk  [etc.,  demand  of  possession  and  damages^  includ- 
ing rents].^ 

premises,  see  Kellogg  «.  Kellogg,  0  Tanner,  12  Barb.  (N.  Y.)  481;  McKin- 

Barb.  (N.  Y.)  116;  Wood  v.  Staniels,   lay  v.  Tuttle,  42  Gal.  570. 

8  Code  R.  152.  A  claim  to  recover  from  the  defend- 

A  complaint  in  ejectment  may  be  ant  the  possession  of  a  farm  house  and 
for  separate  parcels  of  land,  if  both  yard,  which  he  had  occupied  by  plain- 
causes  of  action  affect  all  the  parties,  tiff's  permission,  and  a  claim  for  dam- 
and  do  not  require  separate  places  of  ages  for  trespass  upon  the  farm, 
trial;  but  they  must  be  separately  cannot  properly  be  Joined  in  one  com- 
stated.    Boles  v.  Cohen.  15  Cal.  150.       plaint.    Hulce  v.  Thompson,  9  How. 

»The  time  of  the  ouster  may  be   Pr.  (N.  Y.)  118. 
stated  thus  — [on  or  about];  for  it  is      ^This  allegation  is  sufficient.    Pat- 
not  material,  especially  if  no  claim  is   terson  v.  Ely,  19  Cal.  28. 
made  for  damages.    Collier  v.  Corbett,       The  claim  for  rents  and  profits  which 
15  Cal.  183.  the  plaintiff  may  set  up  in  an  action 

•  A  wrongful  ouster  must  be  directly  for  lands  (N.  Y.  Code  Civ.  Pro.  g§  1496, 
alleged.  Watson  v.  Zimmerman,  6  1497)  does  not  contemplate  the  specific 
Cal.  46.     Reciting  it  is  not  enough.        amounts  received  by  the  defendant 

•Under  N.  Y.  Code  Civ.  Pro.  while  In  wrongful  possession,  but 
§§  1496,  1497,  a  demand  for  damages  simply  a  recovery  of  damages,  as  in 
may  be  made  in  the  action  for  the  re-  trespass,  or  as  upon  a  suggestion  for 
covery  of  the  possession,  and,  without  mesne  profits  in  ejectment  before  the 
further  allegation,  the  court  may  allow  Code.  People  v.  Mayor,  etc.,  of  N. 
recovery  for  all  damages  accruing  Y.,  28  Barb.  (N.  Y.)  240;  8  Abb.  Pr. 
after  the  commencement  of  the  action.  7.  These  damages  are  to  be  reckoned 
Clason  V.  Baldwin,  129  N.  Y.  183.  In  to  the  day  of  trial.  Vandevoort  v. 
order  to  entitle  plaintiff  to  recover  for  Gould,  86  N.  Y.  689. 
damages  accruing  prior  to  action  be-  But  the  rents  and  profits  must  be 
gun,  he  must  allege  such  damages,  as  shown  by  the  complaint  to  be  con- 
in  J  III  of  this  form.    Livingston  v.   nected  with,  and  arising  out  of,  the 

'It  is  held  in  California  that  damages  judgment  for  possession.  Locke  v, 
cannot  be  awarded   unless  there  is  Peters,  65  Cal.  161. 
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705.  By  Owner  of  Undivided  Interest.  > 

As  in  either  preceding  fortriy  i/nserting  at  thefy  one  undivided 
half  [oTy  third,  or  other]  interest  in. 

706.  By  Widow,  for  Dower.* 

I.  That  A.  B.,  late  of  ,  was  the  hasband  of  the  plainti£E 
at,  and  for  many  years  next  previous  to,  his  death  ;  that  said  A. 
B.  died  on  or  about  the  day  of  ,  18  ,  and  at  said 
time  and  for  many  years  previous  thereto  he  was  seized  in  fee 
simple  [and  in  possession]  of  the  following  described  premises 
[description  as  in  Form  704]. 

II.  That  the  plainti£E  is  entitled  to  one  undivided  third  part 
thereof  for  her  life  as  her  reasonable  dower. 

III.  That  the  defendant  Y.  Z.  is  in  the  actual  occupancy  and 
possession  of  said  premises,  and  wrongfully  and  unjustly  with- 

wroDgful  withholding  of  podsession.  undivided  half  is  not  possible  without 
Tompkins  t?.  White,  8  How.  Pr.  (N.  being  in  possession  of  the  other  also 
Y.)  520.  in  the  absence  of  facts  showing  ouster. 

In  Ohio,  the  demand  for  rents  and  Holmes  f .  Williams,  16  Minn.  164, 170. 
profits  is  deemed  a  separate  cause  of  An  action  of  ejectment  to  recover 
action  and  should  be  separately  stated  dower  interest  cannot  be  maintained 
and  numbered  in  the  petition.  McKln-  in  New  York  (Code  Civ.  Pro.  §  1499); 
ney  v.  McEinney,  8  Ohio  St.  423;  and  the  statutes  have  created  the  action 
see  Lord  «.  Deering,  24  Minn.  110.  for  dower,  in  which  form  the  action 

^  If  against  a  co-tenant  an  actual  must  be  brought.  8ee  that  chapter, 
ouster  or  some  other  act  amounting  to  *  This  form  is  for  use  where  by 
an  absolute  denial  of  the  plaintiff's  statute  the  widow  has  been  given  the 
right  must  be  proven.  N.  Y.  Code  right  to  bring  ejectment  for  dower. 
Civ.  Pro.  §  1515.  A  complaint  in  It  cannot  be  anticipated  that  this 
such  an  action  is  defective  if  it  does  form  will  entirely  satisfy  all  statutory 
not  define  or  state  the  specific  interest  requisites  in  some  States.  The  statu- 
of  the  several  co-tenants.  And  where  tory  form  under  the  New  York  Code 
the  complaint,  verdict  and  judgment  (§§  1596-1625)  is  given  in  a  subsequent 
all  fail  to  define  the  extent  of  the  chapter.  The  statutes  of  each  State 
plaintiff's  interest  and  his  ownership  must  be  consulted, 
in  the  disputed  premises,  the  judg-  This  form  was  sustained  against  de- 
ment will  be  set  aside.  Lillianskyoldt  murrer  in  Draper  v.  Draper,  11  Hon 
«.  Goss,  2  Utah,  292.  (N.  Y.),  616,  under  a  former  New  York 

An  allegation  that  defendant  co-ten-   statute  (2  R.  S.  304)  giving  the  right 
ant's  possession  of  an  undivided  share  to  bring  ejectment  for  dower,  also  by 
is  unlawful  is  bad.    In  the  nature  of  McKay  9.  Freeman,  6  Or.  449. 
things   a   lawful   possession  of   one 
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holds  from  plaintiff  the  possession  of  her  said  one-third  part 
thereof  as  her  dower. 

IV.  That  the  defendants  M.  N.  and  O.  P.  are  the  sole  heirs  at 
law  of  said  A.  6.,  and  claim  an  estate  in  fee  in  said  premises  as 
snch  lieirs  at  law. 

Wherefore,  the  plaintiff  demands  judgment  for  the  possession 
of  one  andivided  third  part  of  said  premises  for  her  life  [against 
said  defendant  Y.  Z.,  and  that  she  is  entitled  to  one  undivided 
third  part  thereof  for  her  own  life  against  all  the  other  defendants, 
and  that  she  recover  her  costs  of  this  action]. 

707.  By  Widow  and  Heirs.  > 

I.  That  one  M.  N.  was,  on  and  before  the  day  of  , 
18  ,  seized  in  fee  and  in  the  lawful  possession  of  the  following 
premises  [describing  them^  as  in  Form  704]. 

II.  That  said  M.  N.  died  intestate,  on  or  about  the  day  of 

,18  ,  while  so  seized  and  possessed,  leaving  the  plaintiff 
A.  B.,  his  widow,  and  the  other  plaintiffs,  his  only  heirs  at  law, 
him  surviving. 

III.  That  the  plaintiffs  \heirs\  were,  and  are,  seized  in  fee  and 
entitled  to  the  immediate  possession  of  said  premises,  subject  to 
the  life  estate  of  the  plaintiff  \yDidow\  in  an  undivided  third  part 
thereof. 

IV.  That  the  defendants  have  been  since  said  day  and  are 
wrongfully  in  possession  of  said  premises,  and  unjustly  withhold 
the  same  from  plaintiffs. 

V.  [Allege  value  of  mesne  profits  since  death  of  decedent^  a>s 
in  Form,  704.] 

Wherefore  \etc,^  demam^d  of  judgment^  as  in  Form  703]. 

706.  Another  Form,  Setting  Forth  Plaintiff's  Title  by  Deed. 

I.  That  on  or  about  the  day  of  5  18     ,  one  M.  N. 

was  lawfully  seized,  as  owner  in  fee  simple  \or  otherwise^  and  in 

^This  form  is  supported  by  Ghimer  Duer  (N.  Y.),  589;  St.  John  «.  North- 
9.  Manhattan  Building  Association,  6  rup,  28  Barb.  (N.  Y.)  25. 
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poseeflsion  of  thq  following  described  premises  [descriptian  as  in 
JFarm  704]. 

II.  That  on  the  said  day,  and  while  in  such  ownership  and  pos- 
session, by  his  deed,  bearing  date  on  that  day,  said  M.  N.  duly 
conveyed  ^  the  same  [or  state  the  estate  conveyed]  to  the  plaintiff. 

III.  That  on  or  about  the  day  of  9  IS  ,  the  defend- 
ant entered  into  said  premises,  and  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof,  to  his  damage  dollars. 

IV.  [Add  allegation  of  tnesne  rents  and  profits^  as  in  Form 

704.] 

Whbrbforb  [etc,^  demand  of  jvdgm£nty  as  in  Form  703]. 

709.  Settinff  Forth  Title  by  BeviM. 

I.  [As  in  preceding  form.] 

II.  That  on  or  about  the  day  of  9  18  1  the  said  M. 
K.  died,  leaving  a  last  will,  wherein  he  devised  to  the  plaintiff 
the  said  premises,'  which  will  has  been  duly  proved  and  admitted 
to  probate  as  a  will  of  real  estate  in  the  office  of  the  surrogate  of 
the  county  of 

III  and  IV.  [Continvs  a^  in  preceding  form.] 

710.  Settinsr  Forth  Title  by  Descent. 

I.  That  one  M.  N.,  late  of  ,  deceased,  was,  at  and  before 
his  death,  seized  in  fee  simple  of  [here  describe  the  premises]^  and 
was,  at  the  time  of  his  death,  in  the  possession  of  said  premises. 

II.  That  on  or  about  the  day  of  ,  18  ,  at  ,  said 
M.  N.  died  intestate,  leaving  surviving  him  these  plaintiffs,  his 

*  An  allegation  that  certain  officers  An  averment  that  the  defendant's 
duly  leased  certain  public  lands,  im-  ancestor  was  in  his  lifetime  seized  in 
ports  that  the  lands  were  of  such  de-  fee;  and  in  possession  of,  etc.,  suffi- 
scription  as  the  statutes  authorize  them  ciently  avers  the  fact  of  title  in  him, 
to  lease.  People  v.  Mayor,  etc. ,  of  N.  and  a  proof  of  grants  to  him  is  admis- 
Y..  28  Barb.  (N.  Y.)  240;  8  Abb.  Pr.  7.  sible  under  it.    People  ©.  Livingston, 

*  This  form  of  alleging  a  devise  is  8  Barb.  (N.  Y.)  268,  276. 
sustained  by  Spier  «.  Robinson,  9  How. 

Pr.  (N.  Y.)  325. 
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only  children  and  heirs  at  law,*  who  are  now  the  owners  in  fee  of 
said  premises.' 

III.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ant unlawfully  entered  into,  and  now  is  in  possession  and  actual 
occupancy  of  said  premises,  without  leave  of  the  plaintiff,  or  any 
right  or  title  thereto,  and  unlawfully  withholds  possession  thereof 
from  the  plaintiffs,  to  their  damage            dollars. 

IV.  [As  in  Form  704.] 

Whebefobb  [etc,^  demcmd  of  judgment^  as  in  Form  703]. 

711.  By  LeMor  agaizut  Tenant. 
[Under  N.  Y.  Code  Civ.  Pro.  §  1504.] 

I.  That  on  or  about  the  day  of  »  18  «  plaintiff  by  a 
written  lease,  made  on  or  about  the  said  day,  leased  to  defendant, 
the  premises  situate,  lying,  and  l)eing  in  the  county  of  , 
State  of  ,  and  described  as  follows,  to  wit  [describe  prem- 
ises]^ for  the  term  of  months  thence  next  ensuing,  at  the 
monthly  rent  of            dollars,  payable  in  advance. 

II.  That  said  lease  contained  a  condition  that  upon  failure  by 
defendant  to  pay  to  plaintiff  the  installments  of  rent  when  the 
same  became  severally  due,  plaintiff  could  enter  said  premises 
and  i*etake  possession  thereof.' 

III.  That  the  rent  for  the  six  months^  ending  on  the  day 
of            »  18     ,  has  not  been  paid,  or  any  part  thereof. 


1  The  complaint  should  state  that  the       *  A  present    ownership  should  be 
plaintiff  is  the  heir;  but  where  the  only   averred.    Howard  v.  Lock,  (Ky.  1898) 
allegation  in  this  respect  was,  **  that  22  S.  W.  Rep.  882. 
upon  the  death  of  W.  J.  the  title  of       »In  Horton  v.   N.  Y.  Central,  etc., 
the  premises  in  question  descended  to   R.  R.  Co.,   12  Abb.  N.  C.  (N.  Y.)  80. 
F.,  M  sole  heir  at  law,  subject,  etc.,'*  it  it  was  held  that  no  express  stipulHtion 
was  hdd   (the  defendant  having  an-   giving  right  of  re-entry  was  necessary, 
swered  on  the  merits),  that  the  fact   but  it  was  sufficient  to  give  the  right 
that  F.  was  the  sole  heir  at  law  of  W.    of  action  if  the  lease  contained  a  con 
J.,  was  sufficiently  alleged  to  admit  dition  that  the  term  could  be  ended 
proof  of  that  fact.    St.  John  v.  North-   upon  default  in  payment  of  the  rent, 
rup,  23  Barb.  (N.  Y.)  25.    Even  if  the      «  The  New  York  statute  requires  sis 
ancestor  left  a  will,  it  need  not  be  set  months'  default, 
out  if  it  did  not  dispose  of  the  prem- 
ises.   Id. 
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IV.  That  the  defendant  wrongfully  withholds  possession  of 
said  premises  from  plaintiff.^ 

Whebefore  [etc,j  demcmd  of  judgment,  as  in  Form  703]. 

Notes  of  Becent  Cases  Involving  Questions  of  Pleading  in  Actions  of 

lyectznent. 

(1)  Plaintiff's  ownership,  title^  estate,  etc, 

(2)  Description  of  premises. 
(8)  Defendanfs  possession. 

(4)  Mesne  profits,  incidental  relief,  etc. 

m 

(1)  Plaintiff's  oumership,  title,  estate,  etc. 

Arkansas.— YAgf^  v.  Martin,  53  Ark.  449;  14  S.  W.  Rep.  647.    (HlUd,  that 
the  deed  on  which  plaintiff  relied,  and  a  state  of  facts  to  show  a  prima  facte 
title,  were  sufficiently  set  forth  and  shown  by  a  complaint,  which  alleged 
plaintiff's  ownership,  and  defendant's  possession,  and  exhibit<ed  as  evidence  of 
title  a  deed  from  the  State  land  commissioner.)    Arizona. — Oury  v.  Duffleld, 
1  Ariz.  509;  25  Pac.  Rep.  538.    {Held,  that  it  was  sufficient  for  complaint  to 
aver  that  plaintiff,  as  administrator,  was  seized  in  fee  and  entitled  to  the  pos- 
session of  the  premises,  without  averring  possession  or  right  of  possession  in 
his  intestate.)    California. —  Hutchinson  v.  McNally,  85  Cal.  «19;  23  Pac.  Rep. 
132.  (On  demurrer,  complaint  cannot  be  aided  by  a  general  allegation  of  own 
ership.  if  the  devolution  of  title  is  set  forth,  and  it  fails  to  show  plaintiff's 
right  to  recover.)    Georgia. —  Hobby  f).  Bunch,  83  Ga.  1;  10  8.  E.  Rep.  118. 
(No  recovery  can  be  had  upon  the  title  of  a  person  from  whom  no  demise  is 
laid  in  the  declaration.)    Indiana. —  Myers  v.  Jackson,  185  Ind.  186;  84  N.  £. 
Rep.  810.    (An  allegation  that  plaintiff  is  the  owner  and  entitled  to  possession, 
is  sufficient  as  against  demurrer;   the  remedy,    if  any,  is  by  a  motion  to 
make  the  complaint  more  definite  and  certain.)    Roberts  v.  Yornhalb,  126  Ind. 
511;  26  N.  E.  Rep.  207.     (Held,  that  plaintiff  could  not  be  required  to  furnish 
a  more  specific  abstract  of  title  and  a  bill  of  particulars,  since  bills  of  particu- 
lars are  not  required  in  actions  for  torts.)    Morgan  v.  Lake  Shore,  etc.,  R  Co., 
180  Ind.  101;  28  N.  E  Rep.  548.     (Where  plaintiffs  allege  title  in  themselves 
specifically,  a  general  allegation  of  ownership  will  not  help  them,  if  the  specific 
allegations  do  not  show  title  in  them.)    Ewing  v.  Lutz,  181  Ind.  861;  30  N.  E. 
Rep.  1069.  (Demurrer  to  complaint  overruled  which  showed  plaintiff's  title  to 
be  based  on  a  deed  which  was  regular  in  form  and  founded  on  a  valuable 
consideration.)    Iowa. —  Van  Sickle  v.  Keith,  88  la.  9;  55  N.  W.  Rep.  43. 
vWhere  the  petition  is  based  on  the  claim  that  the  strip  of  land  sought  to  be 
recovered  was  embraced  within  the  description  of  plaintiff's  grant,  evidence 
of  a  conventional  boundary  and  adverse  possession  are  inadmissible,  though 
allegations  tending  to  support  such  facts  are  intermingled  with  the  other  alle- 

*  The  New  York  statute  dispenses       A  form  to  comply  with  the  statutes 
with  demand  or  re-entry.  of  other  States  can  readily  be  adapted 

from  the  above. 
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gatioDB  of  the  petition.)  Kentucky. —  Howard  v.  Locke,  (Kentucky,  1898)  23 
S.  W.  Rep.  882.  (A  petition  alleging  that  plaintiffs  are  the  only  children  and 
heirs  at  law  of  the  owner,  who  died  seized  of  the  property  in  1869,  does  not 
show  that  plaintiffs  were  the  owners  of  the  land  in  1892,  when  suit  was 
brought.)  Howe  v.  Saddler,  (Kentucky,  1894)  24  S.  W.  Rep.  277.  (Held,  that 
it  was  not  enor  to  reject  an  amended  petition  which  merely  sought  to  plead 
the  evidence  or  origin  of  plaintiff's  title.)  Mic/iigan. —  Ludeman  v.  Hirth,  96 
Mich.  17;  55  N.  W.  Rep.  449.  (Where  the  declaration  is  defective  because  it 
does  not  set  forth  plaintiff's  estate  in  the  land,  he  should  be  permitted  on  the 
trial  to  amend  it.)  Minnesota. — Merrill  v.  Dearing,  47  Minn.  187;  49  N.  W.  Rep. 
698.  (Plaintiff  may  recover  possession  of  land  upon  allegation  and  proof  that 
he  is  equitable  owner,  but  if  he  allege  only  a  legal  title,  he  cannot  prove  or 
recover  upon  an  equitable  title.)  JPfeto  York. —  Roberts  v.  Cullen,  40  State 
Rep.  672;  16  N.  Y.  Supp.  517.  (Defendant  held  entitled  to  a  bill  of  particu- 
lars showing  what  particular  land  was  sought  to  be  recovered  and  the  nature 
of  plaintiff's  alleged  title,  but  not  to  a  statement  of  facts  upon  which  said 
claim  is  based.)  ^orth  Carolina. —  Leatherwood  v.  Fulbright,  109  N.  C.  683; 
14  S.  E.  Rep.  299.  (Where  recovery  is  sought  upon  an  equitable  title,  it  is 
essential  that  the  complaint  should  set  forth  the  facts  upon  which  the  same  is 
grounded.)  S.  p.,  Geer  t?.  Geer,  109  N.  C.  679;  14  S.  E.  Rep.  297.  Oregon.— 
Bingham  id.  Kern,  18  Ore.  199;  28  Pac.  Rep.  182.  (Under  Oregon  Code,  sec. 
318,  complaint  must  allege  that  plaintiff  is  entitled  to  the  possession  of  the  prop- 
erty.) Johnson  v.  Crookshanks,  21  Ore.  889;  29  Pac.  Rep.  78.  (Where  com- 
plaint alleged  that  plaintiff  was  the  owner  of  and  entitled  to  the  possession  of 
the  premises,  held,  that  the  failure  of  the  complaint  to  state  the  nature  of 
plaintiff's  estate  was  waived  by  an  answer  setting  up  new  matter.)  Mitchell 
V.  Campbell,  19  Ore.  198;  24  Pac.  Rep.  455.  (It  is  only  necessary  for  a  com- 
plaint to  allege  the  nature  of  plaintiff's  estate  in  the  property,  that  he  is  enti- 
tled to  its  possession,  and  that  the  defendant  wrongfully  withholds  the  same 
from  him  to  his  damage  in  a  sum  claimed.  The  property  should  also  be 
described  with  sufficient  certainty  to  enable  possession  thereof  to  be  delivered 
in  case  a  recovery  be  had.)  South  Dakota. —  Lewis  v.  St.  Paul,  etc.,  Ry. 
Co.,  (South  Dakota,  1894)  68  N.  W.  Rep.  580.  (Held,  that  a  complaint 
alleging  that  plaintiffs  owned  and  held  the  land  in  question  by  virtue  of  a 
trust  deed  made  by  the  former  owner  to  plaintiffs  in  trust  for  certtiin  bene- 
ficiaries named,  showed  a  sufficient  title  in  plaintiffs  to  enable  them  to  main- 
tain the  action.)  Utah. —  Jones  v.  Mommott,  7  Utah,  840;  26  Pac.  Rep. 
925.  (Complaint  held  sufficient,  which  alleged  that  "  plaintiff  is  and  at  all 
times  therein  mentioned  was,  the  owner  of,  and  seized  in  fee  of  ♦  ♦  ♦ 
and  that  the  defendant  is  in  possession  thereof,  and  unlawfully  withholds 
the  same  from  plaintiff  to  her  damage.")  Virginia. —  Roach  v.  Blakey,  89 
Va.  767;  17  S.  E.  Rep.  228.  (Held,  that  it  was  sufficient  to  allege  that,  on  a 
day  specified,  before  bringing  the  action,  plaintiffs  were  possessed  "each  in 
fee  simple  absolute  of  an  undivided  share  or  interest  in"  the  land,  and  that  the 
action  "  is  for  the  whole  of  the  land  so  claimed,  and  not  for  any  part  or  parcel " 
thereof.)  Washington.— BeWes  v.  Miller,  (Washington,  1894)  88  Pac.  Rep. 
1050.  (The  nature  of  plaintiff's  estate  in  the  lands  held  to  be  stated  with  suffi- 
cient deflniteness  by  an  allegation  that  he  was  owner  of  the  land  subject  to 
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defendant's  right  to  redeem;  that  he  became  owner  under  an  execution  sale  to 
satisfy  a  valid  Judgment  entered  in  the  cause,  and  that  such  sale  was  confirmed, 
and  setting  forth  the  sheriff's  certificate  of  sale.)  West  Virginia. —  Jarrett  v. 
Stevens,  86  W.  Va.  445;  15  S.  E.  Rep.  177.  (An  allegation  that  plaintiff  "  was 
possessed  in  fee"  of  the  land  is  a  sufficient  allegation  that  he  claims  in  fee.) 
TTwcon**/!.— Methodist  Epis.  Church  v.  Northern  Pac.  R.  Co.,  78  Wis.  181;  47 
N.  W.  Rep.  190.  (Plaintiff  must  aver  that  he  is  entitled  to  possession  at  the 
commencement  of  the  action.) 

(2)  Deieription  cf  the  premises. 

Oalifrrnia.—  Pierce  v.  Hilton,  102  Cal.  276;  86  Pac.  Rep.  5d5.  (Description 
is  not  bad  for  insufficiency,  if  it  is  capable  of  ascertainment.)  Muir  v.  Mere- 
dith, 82  Cal.  19:  22  Pac.  Rep.  1080.  (Complaint  held  to  contain  a  sufficient 
description,  which  called  for  a  well  ascertained  beginning  point  from  whence 
a  line  is  to  be  run  to  a  designated  monument,  a  "  station  fence  post,"  and  then 
giving  the  course  of  every  other  call  in  the  description.)  Hihn  «.  Mangenberg, 
89  Cal.  268;  26  Pac.  Rep.  068.  (As  against  a  special  demurrer,  oompUint  held 
sufficient  which  described  the  land  as^being  in  S.  township,  S.  C.  county,  Cal., 
and  bound  on  the  northeast  by  B.  avenue,  on  the  southeast  by  land  of  M.  £., 
and  on  the  southwest  and  northwest  by  S.  creek.)  Cole  v.  Segraves,  88  Od. 
103;  25  Pac.  Rep.  1109.  (Complaint  held  not  demurrable  for  not  alleging  the 
county  in  which  the  premises  were  situated,  where  it  specified  the  name  of 
the  town  in  which  they  were  located;  since  the  court  will  take  Judicial  notice 
of  the  county  in  which  the  town  named  may  be.)  Florida. — Buesing  v. 
Forbes,  88  Fla.  495;  15  So.  Rep.  209.  (If  a  surveyor  would  have  no  difficulty 
in  locating  the  land  sued  for  by  the  description  in  the  declaration,  it  is  suffi- 
cient.) Oeorgia.-^'PolhiW  v.  Brown.  84  G^a.  888;  10  S.  E.  Rep.  921.  (Where 
the  declaration,  and  the  deeds  under  which  both  parties  claim,  describe  the 
land  as  lot  No.  69,  known  as  the  Davis  place,  and  it  is  shown  that  the  Davis 
place  was  lot  No.  69,  the  declaration  may  be  amended  accordingly.)  Indiana. 
—  Liggett  V.  Lozier,  138  Ind.  451;  82  N.  £.  Rep.  712.  (The  description  of  the 
land  contained  in  a  copy  of  a  deed  attached  to  the  complaint  as  an  exhibit,  but 
which  is  not  the  foundation  of  the  action,  cannot  aid  the  want  of  description 
in  the  body  of  complaint.)  Montana. — Haggin  t.  Lorenz,  (Montana,  1885)  89 
Pac.  Rep.  285.  (The  general  description  in  complaint  is  controlled  by  the 
courses  and  distances  stated.)  New  York. — Rowland  v.  Miller  44  State  Rep. 
826;  18  N.  Y.  Supp.  205;  22  Civ.  Pro.  R.  25.  (Complaint  held  demurrable, 
where  the  attempted  description  of  premises  in  effect  merely  describes)  a  straigth 
line.)  Barley  r.  Roosa,  18  N.  Y.  Supp.  209;  20  Civ.  Pro.  R.  113.  (Where 
complaint  described  twenty-five  acres  in  a  single  parcel,  held,  that  plaintiff 
could  recover  eleven  acres  thereof  without  amending  his  complaint.)  Utah. — 
Dargcr  v.  Le  Sieur,  9  Utah,  192;  38  Pac.  Rep.  701.  (Demurrer  to  complaint 
for  its  uncertainty  in  the  description  of  the  premises  sustained,  where  the 
description  was  not  sufficient  to  enable  an  officer  on  execution  to  identify  the 
property.)  Ftfr//K?/i^— Cushing  v.  Fenn,  68  Vt.  106;  21  Atl.  Rep.  272.  (In 
ejectment  against  a  tenant  holding  over,  the  declaration  described  the  prem- 
ises as  the  dwelling  and  out  buildings,  *'and  a  small  piece  of  land  adjoining 
the  same.'*    Held^  that  it  was  sufficient  to  justify  recovery  of  the  buildings 
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and  garden,  but  that  it  was  too  indefinite  to  embrace  a  pasture  connected  with 
the  garden,  though  the  pasture  was  a  part  of  the  farm  leased  by  defendant.) 
WucaMin.— Ayen  v.  Reidel,  84  Wis.  276;  54  N.  W.  Rep.  588.  (Description 
of  the  land  in  complaint  is  sufficiently  certain,  if  by  the  aid  of  a  competent 
surveyor,  and  persons  knowing  the  monuments  or  objects  mentioned  as 
boundaries,  the  lands  can  be  found.) 

(8)  Dtfendanfs  po$9emon» 

CVi/t/ar/iue.— McKissick  v.  Ashby,  08  Cal.  422;  88  Pac.  Rep.  729.  (A  com- 
plaint, alleging  the  leasing  of  the  premises  to  defendant;  that  the  lease  had 
expired.  Hod  that  defendant  refused  to  vacate  the  premises  and  has  withheld, 
and  still  withholds  the  possession  thereof,  from  the  plaintiff  —  sufficiently 
avers  that  defendant  is  in  possession.)  Hihn  t,  Mangenberg,  89  Cal.  268;  26 
Pac.  Rep.  968.  (Demurrer  overruled  to  a  complaint,  which  alleged  that 
plaintiff  was  seized  in  fee  of  the  realty,  and  that  defendant  was  in  possession, 
and  against  plaintiff's  will  detained  and  withheld  the  possession  thereof.) 
Minnesota.—  Gk>wan  «.  Bensel,  58  Minn.  46;  54  N.  W.  Rep.  984.  (A  general 
allegation  that  defendant  wrongfully  detains  the  possession  can  have  no  effect, 
where  the  specific  facts  alleged  show  him  not  to  be  in  possession.)  Bhods 
Idand.—  Whipple  v.  McGinn,  18 R.  I.  55;  25  Atl.  Rep.  652.  (Wrongful  detainer 
must  be  averred.)  South  Carolina.-^  Tompkins  v.  Railroad  Company,  88  ti.  C. 
216;  11  d.  E.  Rep.  692.  (Demurrer  sustained  to  a  complaint  which  alleged 
thHt  defendant,  a  railroad  company,  unlawfully  and  without  plaintiff's 
consent,  took  possession  of  a  strip  of  plaintiff's  land  on  which  to  construct  its 
n)Ad,  without  alleging  that  defendant  had  not  acquired  a  right  to  enter  by  the 
exercise  of  the  power  of  eminent  domain.) 

(4)  Mesne  profits^  incidental  relirf,  etc. 

CalifQmia.—  Johrxaon  v.  Visher,  96  Cal.  810;  81  Pac.  Rep.  106.  (In  an 
action  to  recover  the  possession  of  the  premises  and  the  mesne  rents  and 
profits,  it  is  not  necessary  to  aver  that  the  defendant  received  the  rents  and 
profits.)  Missouri.  —  Morrison  v.  Harrington,  120  Mo.  665;  25  S.  W.  Rep.  568. 
(Petition  in  ejectment  may  be  amended  by  the  addition  of  a  count  praying  for 
the  cancellation  of  certain  deeds  by  defendant  of  the  land  in  controversy.) 
Nfrrth  Carolina.— Bryan  v.  Spivey,  106  N.  C.  95;  11  8.  E.  Rep.  510.  (One 
action  may  be  brought  against  several  trespassers  settled  on  different  parts  of 
the  same  tract  of  land,  and  in  such  a  case  it  is  a  matter  of  discretion  to  allow 
a  severance  and  separate  trial  as  to  each  defendant.)  Ohio. — Hills  v.  Ludwig, 
43  Ohio  St.  873;  24  N.  E.  Rep.  596.  (Where  omitted  land  is  brought  in  by 
amendment  of  complaint,  the  amendment  does  not  relate  back  to  the  time  of 
bringing  the  action  so  as  to  authorize  a  recovery  of  such  land,  if  its  recovery 
was  barred  by  the  Statute  of  Limitations  when  the  amendment  was  allowed.) 
Wisconsin.—  'hlethodiBt  Epis.  Church  v.  Northern  R.  R.  Co.,  78  Wis.  181; 
48  N.  W.  Rep.  190.  (A  complaint  which  insufficiently  states  a  cause  of  action 
in  ejectment  in  failing  to  allege  that  plaintiff  was  entitled  to  possession  at  the 
commencement  of  the  action  cannot  be  sustained  as  setting  forth  a  cause  of 
action  in  trespass  for  mesne  profits;  since  the  recovery  of  mesne  profits  is 
merely  incidental  to  the  recovery  in  ejectment.) 
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CHAPTER  XXXVI. 

COMPLAINTS  IN  ACTIONS  FOR  TRESPASS  UPON  REAL  PROPERTY. 

[A  general  averment  of  title  or  possession  is  sufficient.  It  is  enough  to  say 
that  plaintiff  is  the  owner  and  in  possession  without  setting  out  the  sources  of 
his  title.  ^  And  the  allegation  of  title  imports  possession  sufficiently  to  sustain 
an  action  for  trespass  upon  the  land,  unless  there  is  something  to  indicate  the 
contrary.* 

The  former  technical  rule  in  respect  to  stating  the  time  of  a  trespass,  and 
the  repetitions  of  it,  is  abolished  under  the  new  procedure ;  and  the  plaintiff 
may  allege  repeated  acts  of  trespass  during  a  specified  period,  and  may  give 
evidence  of  other  acts  before  that  time,  unless  the  variance  has  misled  the 
defendant.]  • 

PAOB. 

712.  Ordinary  form,  for  a  single  trespass 735 

718.  The  same,  for  repeated  acts  of  trespass 736 

714.  Allegations  of  special  damages 736 

*  Gage  V,  Kaufman,  183  U.  S.  471;  possession  at  the  time  of  the  trespass, 

Wooley  V.  Newcombe,  87  N.  Y.  605;  or  was  put  in  possession  afterwards. 

Daley  v.  St.  Paul,  7  Minn.  890;    Abb.  Oowenhoven  v.  City  of  Brooklyn.  38 

Brief  on  Pleading,  §§  888,  356;  Rat-  Barb.  (N.  Y.)  9;  to  same  effect,  \Vood 

liff  V,  Stretch,  117  Ind.  526;    20  N.  E.  v,  Lafayette,  68  N.  Y.  181;   McMen- 

Rep.  438;  Butrick  v.  Tilton,  141  Mass.  amy  v.  Cohick,  1  Mo.  App.  529;  Fuhrer 

98;  6  N.  E.  Rep.  568.  t.  I^ngford,  11  id.  286.     A  complaint 

Either  possession  in  fact,  or  legal  in  tr&spass  merely  averring  that  the 
right  to  immediate  possession,  or  else  plaintiff  was  "  entitled  to  the  exclusive 
a  right  in  reversion  or  remainder  possession "  of  the  premises  is  an  as- 
coupled  with  inj  ury  to  the  inheritance,  sumption  of  law  and  is  bad.  Sheridan 
is  essential  to  the  action.  Abb.  Trial  t;.  Jackson,  72  N.  Y.  170;  Qamer  r. 
Ev.  634,  and  cases  cited;  Gardner  t.  McCullough,  48  Mo.  318.  A  corn- 
Heart,  IN.  Y.  528.  A  remainderman  plaint  is  not  demurrable  if  it  fails  to 
or  reversioner  may  maintain  an  action  allege  plaintiff's  possession  at  the  time 
for  injury  to  the  inheritance  notwith-  of  the  trespass,  if  the  trespass  alleged 
standing  intervening  estates  for  life  or  is  one  constituting  a  permanent  and 
years.  N.  Y.  Code  Civ.  Pro.  §  1665.  necessary  injury  to  the  fee.  Jackson- 
The  injury  should  be  averred  to  be  to  ville,  etc.,  R.  Co.  t.  Griffin,  33 F)a.  602; 
the  reversionary  interest.  Bobb  v.  15  So.  Rep.  336.  A  complaint  alleg- 
Syenite  Granite  Co.,  41  Mo.  App.  642.  ing  that  the  defendant  conmiittcd  cer- 

Plaintiff  must  be  either  in  actual  or  tain  injuries  to  and  upon  the  real  estate 

constructive  possession.    Williams  v.  of  the  plaintiff,  is  sufficient  even  if  it 

Shade,  13  III.  App.  337;  Winkler  «.  does  not  state  that  the  plaintiff  was 

Meister,  40  111.  849.    The  complaint  in  the  possession,  but  in  such  case  he 

must  aver  that  the  plaintiff  was  in  can  recover  for  injuries  to  the  land 

•Gage  V.  Kaufman,  138  U.  S.  471;       'Dubois  u.   Beaver,  25  N.  Y.  128; 
Abb.  Brief  on  PI.  §  338;  Cowenhoven    Abb.  Trial  Ev.  636. 
fj.  City  of  Brooklyn,  38  Barb.  (N.  Y.)  9. 
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PAOB. 

715.  For  entering  plaintiff's  house  and  injuring  it  and  his  goods 787 

716.  Trespass  by  defendant's  animals 788 

717.  For  trespass  by  railroad  company  upon  highway  in  which  plaintiff 

has  a  reversionary  interest 789 

718.  For  treble  damages  for  forcible  entry  and  detainer 740 

Notes  of  recent  cases  involving  questions  of  pleading  in  actions  for 

trespass  on  real  property 740 

712.  Ordinary  Form,  for  a  Single  Trespass. 

I.  That  on  or  about  the  day  of  >  18  ,  plaintiff  was 
the  owner  and  in  possession  of  [designate  the  premises  with  reas- 
onable certainty ^^  e.  ^.,]  a  certain  farm  and  appurtenances,  situate 
upon  the  highway,  about  miles  from  the  town 
of 

II.  That  on  said  day*  the  defendant  wrongfully  [and  with 
force]  ^  broke  and  entered  into  and  upon  plaintiff's  said  premises, 
[state  injury^  as\  and  then  and  there  f  broke  down  and  destroyed 

feet  of  plaintiff's  fence  and  trod  down  the  grass  and  crops 
on  said  farm,  to  plaintiff's  damage  dollars. 

Wherefore  [etc,^  demand  of  pidgrnenf\. 


only.    Fitzpatrick  v.  Gk;bhart,  7  Kan.  to  constitute  a  trespass  upon  land,  it 

85.    If  he  states  that  he  is  the  owner  and  need  not  be  alleged  that  the  injury 

is  also  in  possession  of  the  property,  was  forcible.    Darst  v.  Rush,  14  ChI. 

he  may  recover  injuries  for  both  the  81;  Febes    r.    Tiernnn,  1   Mont.   179; 

land  and  to  his  possession.    Fitzpatrick  Griffin  t.  Gilbert,  28  Coun.  498.     If  the 

t.  Gtebhart,  7  Kan.  85;  and  see  Palmer  complaint  charge  a  forcible  trespass, 

u.   Tuttle,   89  N.   H.   486;    Vance  ».  plaintiff   may,    notwithstanding,    re- 

Beatty,  4  Rich.  104.  cover  nominal    damages    for   simple 

'  It  is  not  necessary  to  describe  the  trespass.     Harris  r.  Snceden,  104  No. 

land  by   metes  and  bounds.      Whit-  Car.    869;  10  8.   E.   Rep.    477.     But 

akerr.  Forbes,  68  No.  Car.  228.  Plain-  where  a  complaint  simply  alleged  an 

tiff's  close  situated  in  the  town  of  H.  entry  upon  the  premises  and  injury 

held,  sufficient.     Swerdferger  t>.  Hop-  to    the  plaintiff's  property,    without 

kins,  67  Vt.  136;  31  Atl.  Rep.  153.  For  charging  the    employment  of    force, 

similar  rulings,  see  Meixsell  «.  Feezor,  liM,  that  the  issue  was  confined  to  the 

48  Ind.  App.  180;  Rico- Aspen,  etc.,  acts  of  the  defendant  after  the  entry , 

Co.  «.  Enterprise  Mining  Co.,  56  Fed.  and  to  the  damage  resulting  from  such 

Rep.  181.  acts.    Turner  f.   McCarthy,  4  E.  D. 

*  Since  actual  force  is  not  necessary  Smith  (N.  Y.),  247. 


\ 
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718.  The  Same,  for  Bepeated  Acts  of  Trespass. ' 

[I  and  Has  in  preceding /orm  to  the  *,  continuing]  and  on 
divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  action,'  etc.  [continTie  as  in  preceding  form]. 

m 

Wh£befor£  [etc.j  demand  of  jvdgment']. 

714.  Allegations  of  Special  Damages. 

[^As  in  Form  712,  to  t,  continuing  in  case  of  injury  to  trees  ;] 

did,   without  the  leave  of  said  plaintiff,  who  was  the  owner 
thereof,  cut  down  [or,  carry  off,  or,  cut  down  and  carry  off]  about 
pine  trees  and  oak  trees  [or  otherwise  describe 

the  wood,  tmderwoodj  trees  or  timber']  of  the  value  of 
dollars ;  and  girdled  [or  otherwise  despoiled]  other  trees  [describe 
as  previously]  of  the  value  of  dollars,  whereby  plaintiff 

lost  said  trees  and  said  land  was  damaged  dollars.     That 

thereby  under  section  1667  of  the  Code  of  Civil  Procedure 
defendant  became  liable  to  plaintiff  for  treble  the  amount  of 
said  damages,  to  wit,  the  sum  of  dollars.^ 


^  Under  the  allegatioQ  in  this  form,  treble  damages  under  the  statute,  the 
plaintiff  may  prove  any  number  of  complaint  must  refer  to  the  act,  other- 
trespasses  committed  between  the  wise  the  defendant  cannot  be  prepared 
times  specified.  Richardson  v.  North-  to  narrow  the  claim,  by  bringing  him- 
rup,  06  Barb.  (N.  Y.)  85;  Abb.  Trial  self  within  the  provisos  of  the  act. 
Ev.  686.  Plaintiff  may  even  prove  an  Brown  «.  Bristol,  1  Cow.  (N.  Y.)  176. 
anterior  act  if  it  does  not  appear  to  The  damages  are  to  be  determined  by 
have  misled  defendant.  Dubois  f.  the  value  of  the  trees  to  the  land  on 
Beaver,  25  N.  Y.  128.  which  they  stand.    Nixon  «.  Stilwell. 

« A  complaint  which  alleged  the  tres-  52Han(N.  Y.),  853;  5  N.  Y.  Supp. 

passes  to  have  been  continuous  from  248;  23  N.  Y.  State  Rep.  474;  Cruden 

day  to  day  during  a  specified  time,  is  «.  Rochester  R.  Co.,  5  Misc.  59;  27  N. 

not  demurrable  because  it  fails  to  state  Y.  Supp.  114.     Plaintiff  may  still  re- 

the  time  when  the  several  trespasses  cover  single  damages,  if  he  is  shown 

were  committed.      Alabama  Midland  not  entitled  to  treble  damages.    Stark- 

U.  Co.  «.  Martin,  100  Ala.  511;  14  So.  weather  v.  Quigley,  7  Hun,  26;  Hoff- 

Hep.  401.  man  v.  Kendall,  44  N.  Y.  State  Rep. 

»  This    precedent    is    drawn    with  484;  17  N.  Y.  Supp.  713.    If  the  trees 

especial  reference  to  the  New  York  are  on  the  boundary  line  between  the 

statute  (Code  Civ.  Pro.  g  1667),  and  lauds  of  the  parties,  defendant  is  liable 

is  supported  by  Van  Deusen  v.  Young,  for  one-half  the  value  thereof.   Dubois 

29  Barb.  (N.  Y.)  9;  Crowell  «.  Smith,  t>.  Beaver,  25  N.  Y.  128.    The  demand 

35  Hun  (N.  Y.),  182.    To  entitle  to  for  Judgment  should  be  for  the  ang- 
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[6^r,  other  injuries  to  person  or  property^  ew]  did  assault  and 
beat  and  severely  bruise  plaintiff,  kill  plaintiff^s  dog  of  the  value 
of  dollars,  and  remove  and  carrj  away,  statuary  of  the 

value  of  dollars,  ete.j  to  the  plaintiff's  damage 

dollars.^ 

[J^or  moving  fence  /]  did  take  down  and  remove  a  fence  stand- 
ing on  plaintiff's  said  land,  and  then  and  there  erected  another 
fence  which  was  and  is  not  npon  the  division  line  between  land 
of  plaintiff  and  defendant  nor  upon  the  line  of  said  former 
fence,  but  is  wholly  upon  said  plaintiff's  land.' 

[^or  castmg  refuse  on  the  land ;]  did  place  and  lay  upon  plain- 
tiff's said  land  tons  of  gravel,  and  kept  the  same  there 
for  months,  without  the  leave  or  license  of  plaintiff, 
whereby  said  land  was  greatly  incumbered,  and  plaintiff  was 
deprived  of  the  use  and  benefit  of  the  same  during  said  period. 

715.  For  Entering:  Plaintiff's  House  and  iBJuring  it  and  His  Ooods.* 


I.  [Allege  plaintiff  ^s  possession  of  premises  as  owner  in  occu- 
pation  or  tenant] 

II.  That  on  or  about  the  day  of  ,  18  ,  the  defend- 
ant and  his  servants  [at  tlie  instigation  and  request  of  the  said 
defendant]  forcibly  broke  and  entered  [or  where  the  entry  was 

mented  sum.  N.  Y.  Code  Civ.  Pro.  an  unlawful  and  forcible  breaking  and 
§  1668.  entry  upon  land,  and  the  taking  down 
1  The  right  to  Join  in  one  count,  as  of  a  fence  inclosing  the  same,  belong- 
an  incident  and  by  way  of  aggravation  ing  to  the  plaintiff,  and  that  by  reason 
of  a  single  trespass,  of  charges  of  in-  thereof  one  of  the  plaintiff's  cows 
Juries  to  person  and  personal  prop-  strayed  from  the  land  and  was  killed, 
erty  then  and  there  occurring,  has  states  merely  a  cause  of  action  for  a 
been  denied  in  Gunn  v.  Fellows,  41  trespass  to  land,  and  the  allegations 
Hun  (N.  Y.)  257,  but  the  better  opin-  respecting  the  death  of  the  cow  do  not 
ion  is  that  they  do  not  constitute  sepa-  constitute  a  separate  cause  of  action, 
rate  causes  of  action  requiring  separate  but  go  only  to  the  question  of  dam- 
statement.  Whatling  v.  Nash,  41  Hun  ages.  Sayles  v.  Bemis,  57  Wis.  815. 
(N.  Y.),  579;  GUbert  «.  Pritchard,  Id.  «  Dubois  v.  Weaver,  25  N.  Y.  123. 
46;  Gans  v.  Hughes,  41  N.  Y.  State  '  Adapted  from  complaint  in  Policy 
Rep.  106;  18  N.  Y.  Supp.  615;  Mai-  v.  Wilkisson.  5N.  Y.  Civ.  Pro.  R.  185; 
lory  V.  Thomas,  08  Cal.  644;  83  Pac.  Gans  v.  Hughes,  41  N.  Y.  State  Rep. 
Rep.  757;  Cook  v.  Redman,  45  Mo.  106;  16  N.  Y.  Supp.  615. 
App.  807.    A  complaint  which  alleges 

93 
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without  force^  wrongfully  entered]  the  said  dwelling-honse,  situ- 
ated at  ,  and  broke  and  injured  the  walls  and  doors  thereof 
\or  other  injury^  docordi/ng  to  the  f(ict\  and  took  and  carried 
awaj  [a  table  and  six  chairs]  the  property  of  the  plaintiff,  of  the 
value  of  dollars,  and  converted  and  disposed  of  said  goods 
to  his  use  [or^  cut,  broke,  defaced  and  injured  other  chairs,  etc.^ 
to  the  damage  of  the  plaintiff  dollars. 

Wherefore  [^.,  demand  of  judgment], 

710.  Trespass  by  Defendant's  AnixDalB.' 

I.  [Allege  j)laintijff'^ 8  ownership  of  incloeed premises.    Adapt 
from  Form  712.] 

II.  That  on  said  day  the  defendant  wrongfully'   permitted 

cattle  belonging  to  him  to  rove  and  escape  from  his  lands ; 
that  said  cattle  did  wrongfully  and  forcibly  break  and  enter  into 
and  upon  plaintiff's  said  close. 

{^AUege  damage  as  in  premous  forms.l 

Wherefore  [etc,^  demand  of  judgment^, 

^  Notice  to  defendaDt  of  the  roving  age.    Atkinson  «.  Mott,  102  Ind.  431; 

propensities  of  his  animals  need  not  36  N.  £.  Rep.  217. 

be  averred  nor  proven  in  this  action.  At  common  law  the  owner  of  cattle 

(Tanderup  «.  Hansen,  [So.  Dak.  1894]  was  liable  for  their  trespasses  upon 

58  N.  W.  Rep.  578),  though  notice  of  lands  whether  fenced  or  unfenced.    8 

vicious  propensity  to  injure  other  ani-  Blacks.  Com.  211;  Cooley  on  Torts, 

mals   must   be   alleged    and  proven  837.    This  rule,   however,  has  been 

where  the  gravamen  is  the  injury  to  subject  to  statutory  revision  in  many, 

the    plaintiff's  animals  and   not  the  if  not  most,  States.    If  the  iiabUity 

trespass.     Van  Leuven  «.  Lyke,  1  N.  depends  upon  statute,  the  statement 

Y.  515.  of  facts  must  include  all  the  elements 

^  A  charge  that  the  escape  was  also  involved  in  the  statutory  liability, 
"negligently  permitted"  is  surplus- 
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717.  7or  Trespass  by  Sailroad  Cknupany,  upon  Highway  in  which 

has  a  Beversionary  Interest.*' 


[Adapted  from  Hussner  v.  Brooklyn  City  R.  Co.,  96  N.  Y.  18 ; 
and  Spencer  v,  B.  Co.,  21  Minn.  362.] 

I.  [Allege  ownership  of  abutting  premises  by  plavntiff^  indvd- 
ing  the  reversionary  interest^  cui]  together  with  the  fee  to  tlie 
center  of  said  street,  subject  only  to  use  thereof  by  tlie 
public  as  and  for  a  public  thoroughfare. 

II.  [AUege  defenda/nfs  corpora/te  capaciti/j  as  in  Forms  37, 
etG,y  and  its  occupation^  as\  and  owns  and  operates  a  line  of  street 
railroad  upon  certain  streets  and  avenues  in  said  city  of 

UL  That  on  or  about  the        day  of  9  ^8    ,  and  on 

divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  action,  and  while  the  said  plaintiff  was  so  possessed 
of  said  premises,  the  said  defendant,  its  servants  and  agents,  with- 
out right  or  authority,  wrongfully  and  unlawfully  entered  upon 
that  said  portion  of  plaintiff's  said  premises  which  is  used  as  such 
public  highway,  lying  between  and  bounded  by  the  center  line  of 
said  street  on  one  side  thereof  and  the  front  line  of  the 

building  of  said  plaintiff,  erected  on  said  premises  above  described, 
on  the  other,  and  committed  acts  of  trespass  and  injuries  to  said 
premises  by  running  thereon  daily,  during  said  period,  steam 
engines  and  cars  propelled  by  steam  to  the  injury  of  said  prem- 
ises, in  the  depreciation  of  the  value  of  said  building  and  real 
estate,  and  to  the  injury  of  the  hotel  business  carried  on  by  said 


*  It  has  beeu  liM  that  tresptiss  will  aud  notes  upon  actions  to  enjoin  con- 
not  lie  for  an  infringement  of  an  ease-  tinning  invasions  of  rights  of  this  char- 
men  t  only,  and  that  if  plaintiff  is  not  acter. 

the  owner  of  the  reversionary  interest      *  The  court  in  Spencer  v,  R.  Co.,  21 

in  the  street,  his  action  is  for  nuisance.  Minn.  863,  considered  that  ownership 

Bemheimer  «.  Manhattan  Ry.  Co.,  26  of  a  reversionary  interest  to  the  center 

Abb.  N.  C.  (N.  Y.)  88;  18  N.  Y.  Supp.  of  the  street  might  be  implied  from 

018,  citing  7  Lawson's  Rights  &  Rem.  an  allegation  of  the  ownership  of  the 

^  8560;  Cooley  on  Torts,  440;  Uline  r.  abutting  premises.    It  is  much  safer, 

N.  Y  Central,  etc.,  R.  R.  Co..  101 N.  Y.  however,  to  allege  such  ownership  as 

08.    See    title   Nuisance,   and   title  in  the  form. 
Injunction  for  forms  of  complaints 
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plaintiff  in  his  said  building  daring  all  of  said  times,  in  all  amount- 
ing to  the  sum  of  dollars. 

lY.  That  said  acts  of  trespass  have  been  committed  without 
the  consent  of  the  said  plaintiff,  and  without  authority  of  law, 
and  that  no  compensation,  by  way  of  award  or  otherwise,  has 
been  made  to  the  plaintiff  by  the  defendant  for  the  said  damage 
to  said  property. 

Whebefore  [eto.j  demand  qf  judgmenf], 

718.  For  Treble  Damages  for  Forcible  Entry  or  Detainer.* 

I.  That  at  the  time  hereinafter  mentioned,  the  plaintiff  was  the 
owner  and  in  the  possession  and  occupancy '  of  a  certain  farm  and 
dwelling-house,  barns  and  sheds  thereon,  situate  at 

II.  That  on  or  about  the  day  of  ?  18  ,  the  defend- 
ant forcibly  entered  thereon,  and  in  a  forcible  manner  disseized 
the  plaintiff,  and  ejected  and  put  him  out  of  said  lauds  and  tene- 
ments, and  by  force  and  arms  kept  him  out  therefrom,  to  his 
damage  dollars ;  whereby  the  defendant,  by  force  of  sec- 
tion 1669  of  the  Code  of  Civil  Procedure,  forfeited  and  became 
liable  to  pay  treble  the  amount  of  said  damages. 

Wheeefoeb  [etc,^  demand  of  judgment  for  augmented 
amount]. 

Notes  of  Becent  Gases  XnTolving  Questions  of  Pleading  in  Actions  for 

Trespass  on  Real  Property. 

(1)  AeU  constituting  the  trespass. 

(2)  Plaintiff's  passessuni,  ownership,  etc. 
(8)  Description  of  the  premises, 

(4)  Damages,  etc. 

(1)  Acts  constitutifig  the  trespass. 

Alabama.-^  Alabama  Midland  R.  Go.  «.  Martin,  (Ala.  1893)  14  So.  Bep.  401. 
(Where  complaint  alleges  trespasses  to  have  been  continuous  from  day  to  day 
during  a  certain  time,  a  demurrer  upon  the  ground  that  it  fails  to  state  the 
time  when  the  several  trespasses  were  committed  is  properly  overruled.)    Gi^t- 

1  This  action  is  given  by  N.  T.  Code  possession  by  the  plaintiff  sufficient  to 

Civ.  Pro.  §  1669,  to  which  the  form  is  support  this  averment,  see  Sumner  v. 

adapted.    As  to  the  essential  facts  to  Tileston,  7  Pick.  198.    It  is  enough  to 

maintain  the   action,  see  Willard  «.  show  possession  at  the  time  of  the  in< 

Warren,  17  Wend.  (N.  Y.)  257.  jury.    Vowles  «.  Millar,  ft  Taunt  187. 

*  That  possession  by  the  tenant  is  a 
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/bmia.—  Merritt  v.  Hill,  104  Cal.  184:  87  Pac.  Rep.  898.  (Demurrer  to  com- 
plaint sustained,  which  alleged  that  defendant's  cattle  trespassed  on  plaintiff's 
land,  without  alleging  that  the  trespass  was  instigated  by  defendant,  or  that 
he  had  notice  thereof.)  Indiana.— Atkinson  v.  Mott,  102  Ind.  481;  26  N.  E. 
Kep.  217.  (In  an  action  for  trespass  by  cattle,  an  averment  in  complaint  that 
defendant  negligently  and  carelessly  permitted  the  trespass,  held  to  be  sur- 
plusage; and  that  it  was  not  necessary  to  allege  that  plaintiff  was  without 
fault)  Salimonie,  etc.,  Qas  Co.  v.  Wagner, 2 Ind.  App.  81-  28N.E.  Rep.  158. 
(An  allegation  that  defendant  destroyed  150  bushels  of  potatoes  maybe  sup- 
ported by  proof  that  defendant  dug  up  and  carried  away  the  potatoes;  since  a 
growing  crop  planted  by  defendant  constitutes  personal  property.)  Michigan. 
—  Wood  V.  Michigan,  etc.  R.  Co.,  81  Mich.  858;  45  N.  W,  Rep.  980.  (Declara- 
tion alleging  a  trespass  upon  realty,  regarded  as  stating  a  cause  of  action  upon 
such  ground,  though  it  recited  that  plaintiff  complains  of  defendant  ''of  a 
plea  of  trespass  upon  the  case.")  New  York. —  Gans  v.  Hughes,  41  State  Rep. 
106;  16  N.  Y.  Supp.  615.  (One  paragraph  alleged  that  plaintiff  was  the  les- 
see of  a  bakery  on  a  certain  day  when  defendant  entered  the  premises  and 
unlawfully  removed  a  portion  of  the  fixtures  and  unlawfully  interfered  with 
plaintiff's  business.  Other  paragraphs  set  up  trespasses  on  the  premises. 
Held,  that  the  former  paragraph  stated  a  cause  of  action  for  trespass  to  real 
estate,  and  was  properly  joined  with  the  other  causes  of  action  set  forth.) 
South  Dakota.—TMideTup  v.  Hansen,  (South  Dakota,  1894)  58  N.  W.  Rep.  578. 
(Where  complaint  alleged  sufficient  facts  to  constitute  a  cause  of  action  for 
trespass  of  defendant's  cattle  upon  plaintiff's  land,  held,  that  plaintiff,  at  the 
trial,  might  give  evidence  to  sustain  such  cause  of  action,  though  the  com- 
plaint also  set  up  a  fictitious  contract  of  sale  of  the  property  destroyed.) 

(2)  Plmintif'i  possession,  ownership,  etc. 

Colorado. —  Colorado  M.  R.  Co.  v,  Trevarthen,  1  Colo.  App.  162;  27  Pac. 
Rep.  1012.  (In  an  action  to  recover  damages  caused  to  a  city  lot  by  the  con- 
struction of  a  railway,  the  complaint  must  allec^e  that  plaintiff  was  the  owner 
of  the  lot  at  the  time  the  injury  was  suffered.)  Florida. —  Jacksonville,  T.  & 
K.  W.  R.  Co.  t.  Griffin,  83  Fla.  602;  15  So.  Rep.  336.  (Where  the  alleged 
trespass  is  one  constituting  a  permanent  and  necessary  injury  to  the  market 
value  of  the  plaintiff's  fee  in  the  land  trespassed  on,  the  failure  of  the  declara- 
tion to  allege  that  the  plaintiff  was  in  the  possession  of  the  land  at  the  time  of 
trespass  does  not  render  the  declaration  demurrable.)  Indiana. — Branson  r. 
SKidebaker,  188  Ind.  147;  88  N.  E.  Rep.  98.  (Though  plaintiff,  to  maintain 
such  action  need  not  plead  title  in  himself,  but  only  possession,  yet  if  he 
makes  a  specific  statement  of  title  in  himself,  and  denies  title  in  defendant, 
the  title  is  thereby  put  in  issue.)  Pittsburgh,  etc..  R  Co.  «.  Harper,  (Ind. 
App.  1894)  87  N.  £.  Rep.  41.  (Complaint  held  to  sufficiently  allege  plaintiff's 
ownership  at  the  tinskeof  the  alleged  trespass,  though  suck  allegation  was  in 
the  present  tense,  where  it  also  stated  that  plaintiff  daimed  title,  and,  the  day 
before  the  alleged  entry,  notified  defendant  thereof,  and  that  she  would  claim 
damages.)  Sunnyside  Coal  &  Coke  C'O.  v.  Reitz,  (Ind.  App.  1895)  89  N.  E.  Rep. 
Ml.    (Where  complaint  alleged  that  for  a  time  the  legal  title  to  the  land  was 
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ia  plaintiff's  wife,  but  that  she  had  no  interest  in  the  land  and  held  the  title 
for  plaintiff's  benefit,  held,  that  the  trust  would  be  regarded  as  executed,  and 
that  sufficient  was  shown  to  enable  plaintiff  to  recover  for  coal  taken  while 
the  title  of  the  land  was  in  his  wife.)  MieJiigan. —  Kinney  «.  Service,  91  Mich. 
629;  52  N.  W.  Rep.  58.  (Under  the  general  averment  of  breaking  and  enter- 
ing plaintiff's  close  plaintiff  may  prove  his  title  and  right  of  possession  as 
against  defendant.)  Miuouri. —  Bobb  v.  Syenite  Granite  Co.,  41  Mo.  App. 
I  642.  (A  landlord  seeking  to  recover  for  injury  to  his  reversion  should  allege 
that  the  injury  is  of  that  character.) 

(8)  Deacription  of  the  premises 

Illinois. —  Meixsell  v,  Feezor,  48  111.  App.  180.  (It  is  not  necessary  to 
describe  the  close  in  which  the  trespass  was  committed.)  Massachusetts. — 
Foley  V.  McCarthy,  157  Mass.  474;  32  N.  E.  Rep.  669.  (A  declaration  for  tres- 
pass on  a  private  way  described  the  way  by  giving  its  boundary  on  one  side, 
its  termini  and  width.  Held,  that  while  the  description  was  not  in  form 
required  by  the  practice  act,  it  was  not  so  imperfect  as  to  require  the  court,  in 
absence  of  demurrer,  to  rule  at  the  trial  that  the  declaration  was  insufficient.) 
Leatherbee  v.  Barrett,  152  Mass.  582;  25  N.  E.  Rep.  965.  (Held,  that  defoid- 
ant  could  not  raise  the  objection  for  the  first  time  at  the  trial  that  the  declara- 
tion did  not  sufficiently  comply  with  Pub.  St.  Mass.  chap.  167,  §  6.  providing 
that  the  place  of  the  alleged  trespass  shall  be  designated  by  names,  abuttals  and 
other  proper  description.)  Pennsylvania. — Wolf  «.  Wolf,  158Penn.  St.  621;  28 
Atl.  Rep.  164.  An  amendment  to  a  declaration  in  trespass,  naming  an  entirely 
different  tract  from  that  described  in  the  writ  should  not  be  allowed.)  United 
Sttites — Rico- Aspen  Consol.  Mining  Co.  v.  Enterprise  Mining  Co.,(C.  C.  D., 
Colo.)  56  Fed.  Rep.  131.  (Held,  that  it  was  sufficiently  specific  to  describe 
premises  as  a  mining  claim  of  certain  dimensions  with  a  reference  to  the  loca- 
tion certificate,  and  the  patent  for  metes  and  bounds.)  Vermont, —  Swerdferger 
T.  Hopkins.  (Vermont,  1894)  81  Atl.  Rep.  158.  (Description  of  premises  in 
declaration  as  "  plaintiff's  close  situated  in  the  town  of  H.,"  held  sufficient. 
In  trespass  quare  clausum  /regit,  it  is  not  necessary  to  describe  the  premises 
with  the  same  particularity  as  in  ejectment.) 

(4)  Damages,  etc. 

Alabama. —  So.  Suspender  Co.  v.  Von  Borries,  91  Ala.  507;  8  So.  Rep.  867. 
(A  declaration  is  not  demurrable  on  the  ground  that  it  unites  in  the  same 
count  an  allegation  of  trespass  to  land  with  an  allegation  of  trespass  in  taking 
therefrom  personal  property.)  California. —  Mallory  9.  Thomas,  98  Cal.  644; 
88  Pac.  Rep.  757.  (Special  demurrer  to  complaint  for  uncertainty  sustained, 
where  it  alleged  that  a  trespass  upon  plaintiff's  premises  resulted  in  the 
destruction  of  her  property  and  business,  and  caused  her  mental  and  physical 
distress,  but  did  not  aver  the  value  of  the  property  destroyed,  and  the  amount 
of  damage  to  her  premises  and  business.)  Mississippi. — Bonnelli  v.  Bowen,  70 
Miss.  142;  11  So.  Rep.  791.  (Where  complaint  alleged  that  defendant  forcibly 
entered  plaintiff's  house,  and  violently  seized  and  carried  away  a  check  against 
his  will,  held,  that  the  taking  of  the  dieck  was  the  substantial  offense,  and  that 
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tbc  other  matters  charged  were  merely  in  aggravation  of  damages.)  MU- 
wuri. —  Cook  v.  Redman,  45  Mo.  App.  897.  (An  allegation  of  the  destruction 
of  grass  on  the  premises  trespassed  on,  merely  sets  out  an  element  of  damage 
flowing  from  such  trespass.)  McCormick  v.  Eaye,  41  Mo.  App.  268.  (Where 
petition  is  framed  for  the  recovery  of  double  or  treble  damages,  under  the  Mo. 
R.  8.  1879,  sec.  8921,  8928,  recovery  cannot  be  had  as  for  a  common-law  tres- 
pass.) New  York.—  Van  HoflPman  v.  Kendall,  44  State  Rep.  484;  17  N.  Y. 
Supp.  718.  (Complaint  alleging  a  willful  entry  upon  plaintiff's  land,  and  the 
cutting  down  of  trees  thereon,  thereby  lessening  the  value  of  the  land,  and 
claiming  treble  damages,  is  not  demurrable;  if  treble  damages  are  improperly 
claimed,  plaintiff  upon  proper  proof  may  recover  single  damages.)  North 
Carolina.^  flarriss  «.  Sneeden,  104  N.  C.  869;  10  S.  E.  Rep.  477.  (Plaintiff 
may  recover  nominal  damages  for  simple  trespass,  though  no  issue  involving 
the  question  of  simple  trespass  is  submitted,  and  the  charge  made  by  the  com- 
plaint is  forcible  trespass  accompanied  by  slander  of  title.)  Pennsylvania. — 
Fairchild  r.  Dunbar  Furnace  Co.,  128  Penn.  St.  485;  18  Atl.  Rep.  448.  (Action 
for  trespass  quare  daueum  f regit  for  cutting  timber  cannot  be  converted  into  an 
action  for  treble  damages  under  the  act  of  1824,  by  filing  an  amended  declara- 
tion.) United  /Sitete*.— Thompson  tj.  Gatlin,  7  C.  C.  A.  857;  58  Fed.  Rep.  584. 
(In  an  action  for  forcible  entry  and  injury  to  crops,  the  injury  to  the  crops 
must  be  separately  stated.)  Vermont.— 'QentQuv,  Beattie,  68  Vt.  186;  22  Atl. 
Rep.  422.  (In  an  action  of  trespass  quare  daueum  fregit  for  cutting  and  car- 
rying away  timber,  the  court  may  allow  a  count  in  trover  to  be  filed  to  recover 
for  the  timber,  on  proof  that  the  timber  was  cut  by  a  third  person  and  received 
by  defendant.) 


s 
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CHAPTER  XXXVII. 

COMPLAINTS  IN  ACTIONS  FOR  WASTE. 


710.  By  lessor,  for  d&mages  for  waste 744 

720.  By  devisee  of  remaiDder  ia  fee  against  life  tenant 745 

721.  By  ward  against  guardian 746 

V22.  By  tenant,  in  common,  or  joint  tenant,  against  co*tenant 740 

728.  The  same,  by  heirs  against  dowress 747 

724.  By  purchaser  at  sheriff's  sale,  for  waste  committed  before  oonvey- 

ance 747 

725.  The  same,  by  redemptioner,  against  purchaser 748 

726.  For  forfeiture  and  eviction,  on  account  of  waste 749 

727.  Lessor  against  lessee,  for  injunction  and  damages 740 

• 

710.  By  Lessor,  for  Damages  fbr  Waste.  ^ 

I.  That  the  plaintiif,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  mentioned,  was  [and  still  is]'  the 
owner  in  fee  of  the  following  premises :  IcUscriptton']. 

II.  That  at  the  time  of  the  committing  of  said  grievances  the 
defendant  held  and  enjoyed  possession  and  was  the  occupant  of 
the  said  premises  as  tenant  thereof  to  the  plaintiff,  under  and  by 
virtue  of  a  lease  to  the  defendant,  made  by  the  plaintiff,^  for  the 
term  of  years  from 

III.  That  the  defendant,  with  intent  to  injure  the  plaintiff  in. 
his  reversionary  interest  therein,  on  or  about  the  day  of  , 
18  ,  and  on  divers  other  days  thereafter,  and  before  this  action, 
without  authority,  cut  down  and  carried  away  therefrom  [1,000 
beech  trees,  1,000  chestnut  trees,  etc.],  of  the  value  of 
dollars.* 

*  This  is,  in  substance,  the  complaint  *  The  action  lies  even  after  the  plain- 
in  Robinson  v.  Wheeler,  and  White  «.  tiff  has  assigned  the  reversion.  Rob- 
Wheeler,  25  N.  Y.  252.  Waste  lies  in  inson  v.  Wheeler,  25  N.  Y.  252. 
eveiy  case  where  one  who  has  any  re-  '  That  these  averments  as  to  title  are 
versionar}*^  interest  or  estate  suffers  sufficient  even  in  a  strict  action  for  the 
injury  to  it  by  the  act  of  the  occupant,  waste  under  the  statute,  see  Carris 
White  T.  Wagner.  4  Har.  &  J.  378;  7  v.  Ingalls.  12  Wend.  (N,  Y.)  70. 
Am.  Dec.  674;  Dickinson  v.  Mayor,  48  *  A  court  will  enjoin  a  trespass  ac- 
Md.  588;  80  Am.  Rep.  492;  Stetson  v,  companied  by  digging  up  and  remov. 
Day,  61  Me.  484.  ing  fruit  trees  growing  thereon.  Silva 
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lY.  That  dnring  the  same  time  he  likewise  dug  up  and  carried 
away  [1,000  cubic  yards  of  soil  and  herbage],  of  the  value  of 
dollars,  and  converted  all  the  same  to  his  own  use. 

V.  That  during  the  same  time  he  likewise  wrongfully  [or  neg- 
ligently]* set  fire  to  and  wholly  destroyed  [the  said  buildingj  upon 
the  premises. 

VI.  That  the  plaintiff  was  thereby  injured  in  his  reversionary 
estate  in  the  premises  to  the  amount  of  dollars. 

Whkeefobe  [etc.j  demand  of  judgment^  in  New  York  for 
treble  the  amoun€\} 

790.  By  Beviflee  of  Bemainder  in  Fee,  against  Life  Tenant.* 

I.  That  at  the  time  of  his  death,  as  hereinafter  set  forth,  one 
M.  N.  was  seized  in  fee  simple  of  {deecfribe  the  j}remises]. 

II.  That  in  his  lifetime  the  said  M.  N.  made  and  published  his 
last  will  and  testament,  whereby  he  devised  the  said  land  to  the 
defendant  for  life,  with  remainder  in  fee  to  the  plaintiff. 

III.  That  on  cr  about  the  day  of  ,  18  ,  at  , 
the  said  M.  N.  died,  and  on  the  day  of  ,  18  , 
said  will  was  duly  admitted  to  probate  by  the  surrogate  of  the 
countv  of 

lY.  That  the  defendant  entered  into  possession  of  the  said 
premises  under  the  said  will. 

V.  [Contvnue  as  in  preceding  forrrij  Til  to  VL] 

Wherefork  [etCy.  demand  ofjudgm£nt^  see  preceding  form'\. 


V,  Garcia,  65  Cal.  591;  8  West  Coiist  for   negligent   waste.      Robinson   v. 

Rep.  769.    Such  acts  constitute  waste.  Wheeler,  25  N.  Y.  252. 

To  remove   timber   may   be    waste.  *  N.  Y.  Code  Civ.  Pro.  §  1655.    For 

Buckelew  v,  Estell,  5  Cal.  108;  Henehaw  a  form  in  which  an  inj  unction  is  asked 

0.  Clark,  14  id.  460.    But  it  is  not  waste  to  restrain  future  threatened  waste, 

for  a  life  tenant  to  cut  timber  so  as  to  see  Form  727,  poBt. 

fit  the  land  for  cultivation  or  pasture,  '  Plaintiff  must  show  a  seizin  in  fee 

provided    this  does  not    damage  or  in  himself  as  well  as  a  demise  to  the 

diminish  the  value  of  the  inheritance,  tenant.    Carris  f>,  Ingalls,  12  Wend, 

and  is  conformable  to  the  rules  of  good  (N.  Y.)  70. 

husbandry.    Wilkinson  «.  Wilkinson,  In   an   action   by   the    reversioner 

59  Wise.  557%  against    tenant    for   life   to   recover 

1  Under  an  averment  that  the  waste  damages  for  injuries  to  the  inheritance 

was  wrongful,  a  recovery  may  be  had  and  reversionary  interest  of  the  pkdii- 

94 
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721.  By  Ward  againft 

I.  That  on  or  about  the  day  of  >  18  ,  the  defend- 
ant was  appointed  the  general  guardian  of  the  estate  of  the  plain- 
tiff, and  entered  upon  the  discharge  of  his  duties  as  such  guardian, 
and  continued  to  be  such  guardian  until  the  day  of  , 
18    .     [0/\  continues  to  be  such  guardian.] 

II.  That  as  such  guardian  defendant  during  said  times  was  in 
possession  and  contsol  of  [describe  premises'\y  which  were  at  all 
said  times  and  now  are  owned  in  fee  simple  by  plaintiff. 

III.  That  during  the  continuance  of  said  guardianship,  and  on 
various  days  between  the  day  of  9  18  ,  and  the 
beginning  of  this  action,  the  said  defendant  committed  acts  of 
waste  upon  sidd  property  as  follows :  [here  set  forth  a-cU  of  waste  / 
see  Form  719.] 

lY.  [If  ward  is  stUl  a  minor,  allege  (appointment  of  guardian 
ad  litemy  as  in  Form  68.] 

Whebefobe  [etc.j  demand  of  jvdgm^nt,  oa  im,  Form  719]. 

722.  By  Tenant  in  Cknnmon  or  Joint  Tenant,  against  Oo-tenant. 

I.  That  the  plaintiff  and  defendant  since  on  or  about  the 

day  of  9  18    ,  have  been  and  are  seized  in  fee  as  tenants  in 

common  [or^  joint  tenants]  of  the  following  described  premises : 
[here  set  forth  description^, 

II.  That  at  divers  times  between  the  day  of  >  18    , 

tiff,  the  complaint  may  state  a  cause       ^  Under  N.  Y.  Code  Civ.  Pro.  §  1S53. 

of  action  for  wrongfuUy  cutting,  re-  this  action  may  be  maintained  either 

moving  and  converting  wood,  and  also  before  or  after  the  ward's  maturity, 
a  cause  of  action  for  drawing^off  tlie       Tlie  statutory  guardian  of  an  infant 

wood  which  had  been  cut  and  con-  in  whom  an  estate  in  lands  becomes 

verting  it;  and  in  an  action  by  the  re-  vested  has  no  power  to  commit  waste 

versioner  to  compel  the  tenant  for  life  by  cutting  and  removing  timber  from 

to  account  for  waste,  he  may  in  his  the  land,  except  for  necessary  repairs 

complaint  set    up    threatened  waste  of  buildings,  and  an  assent  by  the 

and  have  an  injunction  against  the  guardian  to  such  cutting  and  removal 

tenant  and  others  in  collusion  with  by  another  is  no  defense  in  an  action 

him.    Rodgers  v.  Rodgers,  11  Barb,  brought  against  him  therefor.    Torry 

(N.  Y.)  695;  Selden  t.  Mann,  2  N.  Y.  v.  Black,  68  N.  Y.  186;  afPg  on  this 

Leg.  Obs.  828  point,  66  Barb.  414. 
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and  the  commencement  of  this  action,  the  defendant  has  com- 
mitted acts  of  waste  upon  said  premises,  as  follows :  [here  set/arth 
the  acts  of  wasted  as  in  Form  719]. 

Ill  That  by  reason  aforesaid  plaintifiTs  estate  in  said  premises 
has  been  damaged  dollars. 

Wherefore  [etc.^  demand  of  judgTnent^  as  in  Form  719].* 

723.  The  Same,  by  Heirs  against  Dowress.^ 

I.  That  one  M.  N.  was  in  his  lifetime  seized  in  fee  simple  of 
lands  in  county,  of  which  the  following  described  prem- 
ises are  a  part. 

II.  That  on  the  day  of  9  18  9  being  so  seized,  he 
died  intestate,  leaving  the  defendant  W.  his  widow,  and  the  plain- 
tiffs his  only  children  and  heirs  at  law. 

III.  That  the  defendant  W.  thereafter  entered  on  and  became 
possessed  as  her  dower  during  her  life  of  one-third  part  of  said 
lands,  to  wit,  the  following  described  premises :  [description  of 
premises]. 

IV.  [Allege  acts  of  waste^  a^  in  Form,  719.] 
Wherefore  [etc.^  demamd  of  jvdgm^nt ;  see  Form  719]. 

794.  By  Purchaser  at  SheriiTs  Sale,  for  Waste  Oommitted  before 

OonTeyanoe.* 

I.  That  on  or  about  the  day  of  >  18    ,  the  premises 

hereinafter  described  were  owned  in  fee  simple  by  one  M.  N.,  but 
were  subject  to  the  lien  of  a  judgment  of  the  Court  there- 

tofore recovered  by  C.  D.  against  O.  P.,  and  docketed  in  the 
county  of  on        ;  that  on  or  about  said  day  the  sheriff  of 


*  Cutting  and  removing  timber  is  an  '  The  dowress  is  liable  for  waste, 

act  of  waste  as  between  tenants  in  Parker  v.  Charabliss,  13  Gkt.  285;  Har- 

common.   Elwell «.  Bumside,  44  Barb,  vey  «.  Harvey,  41  Vt.  878.    So  is  the 

(N.  Y.)  447.  tenant  by  the  curtesy.      Morgan  t>. 

« In    New  York    (Code   Civ.   Pro.  Lamed,  10  Met.  50. 

g§  1656-8)  plaintiff  may  either  have  ^This  and  the  following  form  are 

judgment  for  treble  damages,  or  have  based  on  Thomas  v.  Crofut,  14  N.  Y. 

partition  of  the  property  with  single  474.    See  N.  Y.  Code  Civ.  Pro.  §1654. 
damages  allowed  to  him.    For  forms 
hi  partition  see  that  chapter,  poit. 
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said  oonutj,  bj  virtue  of  an  execation  duly  issued  upon  said  judg- 
ment, sold  the  said  premises,  which  are  situated  in  said  county, 
and  are  bounded  and  described  as  follows:  [here  describe  the 
premises]. 

II.  That  at  such  sale  the  plaintiff  became  the  purchaser,  and 
8aid  sheriff  executed  and  delivered  to  him  a  certificate  of  the  sale, 
and  subsequently,  and  on  or  about  the  day  of  ,  18  , 
Hiid  before  this  action,  executed  and  delivered  to  the  plaintiff  a 
deed  of  the  premises  pursuant  to  the  sale,  and  the  plaintiff  paid 
the  purchase  money  therefor.^ 

III.  That  intermediate  the  aforesaid  sale  and  delivery  of  the 
deed  the  defendant  was  in  possession  of  said  premises,  and  did 
cut  and  remove  from  the  land  one  thousand  pine  trees  IcarUinuinff 
as  in  Form  719].* 

Whebefoee  [etc,y  demamd  ofjvdgTnent^  as  in  Form,  719]. 
726.  The  Same,  by  Bedemptioner  against  Purchaaer. 

I.  [As  in  preceding  form,?[ 

II.  That  at  such  sale  the  defendant  became  the  purchaser,  and 
the  sheriff  executed  and  delivered  to  him  a  certificate  of  the  sale. 

III.  That  afterwards,  and  before  the  expiration  of  [fifteen 
months]  the  plaintiff,  by  virtue  of  a  judgment  theretofore  recovered 
by  him  against  said  M.  N.,  which  judgment  was  a  lien  on  the 
premises,  duly  redeemed  the  same  from  said  sale  by  paying  the 
necessary  amount  therefor ;  and  thereafter,  and  on  or  about  the 

day  of  ,  18      ,  and  before  this  action,  the  sheriff 

executed  and  delivered  to  the  plaintiff  a  deed  of  the  premises 
pursuant  to  the  sale  and  redemption. 

IV.  [As  III,  in  the  preceding  form,^ 
Whesefobe  \etc,y  demand  of  jvdgm^enf]. 

*  The  deed  and  payment  should  be  If  the  judgment  debtor  has  received 
alleged.  Farmers'  Bank  of  Saratoga  the  proceeds  of  the  waste,  the  par- 
t.  Merchant,  18  How.  Pr.  (K.  Y.)  10.  chaser  is  entitled  to  recover  them  from 

*  The  liability  is  only  to  the  person  him.    Boyd  v.  Hoyt,  5  Paige  (N.  Y.) 
eventnally  receiviiigthe  sheriff's  deed.  66. 

Potter  V,  Cromwell,  40  N.  Y.'287. 
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7d6.  For  Forfeiture  and  Bviction  on  Account  of  Waste.* 

I-I V.  [As  in  Form,  720  ;  w,  where  the  defendcmt  is  lessee^  as 
I  and  II,  in. Farm  719.] 

V.  That  on  or  about  the  day  of  ,  18     ,  defendant 

committed  waste  on  the  said  land  [cutting  down  apple 

trees,  or  otherwise  specify  the  acts  of  waste.    See  Form  719]. 

YI.  That  the  injury  thereby  done  to  the  plaintiffs  estate  in 
said  property  is  [more  than]  equal  to  the  value  of  the  defend- 
ant's unexpired  term  and  dollars  in  excess  thereof. 

YII.  That  said  waste  was  committed  in  malice. 

Wherefore,  the  plaintiff  demands  judgment : 

1.  That  the  estate  of  the  defendant  in  the  said  property  be 
forfeited ; 

2.  That  he  be  evicted  therefrom ; 

3.  For  [  dollars  damages,  and  for]  the  costs  of  this 
action. 

797.  LeMor  againat  Loaeoo,  for  Injunction  and  Damages. 

I.  That  the  plaintiff,  who  was  then  and  ever  since  the  owner  in 
fee  simple  of  the  premises  hereinafter  mentioned,  on  or  abont  the 

day  of  ,  18    ,  by  a  lease  in  writing  then  made 

between  the  plaintiff  and  the  defendant,  under  their  hands  and 
seals  [pTj  under  the  hand  and  seal  of  the  defendant],  leased  to  the 
defendant  [designate  term,  and  premises — e.  ^.,  ihtis]^ — for  ten 
years  from  said  date,  at  a  yearly  rent  of  dollars,  a  certain 

dwelling-house,  witli  stable  and  sheds  attached,  and  ten  acres  of 
lawn  and  woodland,  orchard  and  garden,  at  ,  in  the  county 

of 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy :  [copy  of  the  cove- 
nant  as  to  waste  or  repairs'], 

[Or J  II.  That  the  defendant  in  said  lease  covenanted  that  he 
would  —  stating  the  substam,oe  of  the  covenant.'] 


>  This  form  is  from  the  New  York  both  essential;  either  one  is  enough  to 
Code  Commissioners'  Report,  page  make  a  case  for  eviction.  N.  Y.  Code 
107.    Paragraphs  VI  and  VII  are  not  Civ.  Pro.  §  1666. 


\ 
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III.  That  the  defendant  took  possession  of  the  premises  under 
said  lease,  the  same  being  then  in  good  repair  and  condition ;  but 
that  they  have  since  become  ruinous  and  bad,  and  the  lands  very 
much  deteriorated,, by  the  willful  mismanagement  and  improper 
cultivation  thereof  by  the  defendant ;  that  he  has  ploughed  up 
the  garden,  destroying  the  shrubbery  and  flowers  therein,  and  has 
cut  down  ten  ornamental  and  shade  trees  standing  near  the  house, 
and  has  cut  down  ten  apple  trees  in  the  orchard  [ar  in  like  man- 
n-ir  state  other  waate^  according  to  the  facf]^  and  has  otherwise 
suffered  and  committed  great  waste  on  the  premises ;  by  reason 
of  which  waste  the  premises  are  worth  dollars  less  than 
they  were  when  the  defendant  took  possession  thereof ;  and  it 
would  cost                dollars  to  restore  them. 

IV.  That  the  defendant  threatens  to  cut  down  other  of  the 
ornamental,  shade  and  fruit  trees,  and  to  remove  the  partitions  in 
the  first  story  of  the  house,  and  turn  it  into  a  workshop  [or  other 
threatened  waste^. 

Wherefore,  the  plaintiff  asks  judgment: 

1.  That  the  defendant  may  be  enjoined  from  committing  any 
further  waste,  and  particularly  from  [stating  particular  act  to  he 

enjoined'], 

2.  That  he  pay  to  the  plaintiff  dollars  damages  done  to 
and  suffered  by  the  premises.' 

3.  That  he  be  required  to  keep  the  same  in  good  repair  and 
condition  during  the  continuance  of  his  interest  therein,  according 
to  the  terms  of  the  lease. 

4.  For  such  other  and  further  relief  as  may  be  just,  with  costs 
of  this  action. 

1  A  landlord  cannot  demand  an  in-  The    N.  Y.   statute   forbids  waste 

junction  against  a  breach  of  covenant  pending  a  legal  action  for  damages  and 

^n  the  same  action  in  which  he  de-  forfeiture,  and  provides  that  the  court 

.  nands  a  forfeiture  of  the  lease.    Such  may  make  an  order  to  stay  waste, 

remedies  are  inconsistent.     Linden  v.  which  will  be  enforced  like  an  injunc- 

Hepburn,  3  Sandf.(N.Y.)  668;  5  How.  tion.     N.  Y.  Code  Civ.  Pro.  §g  604, 

Pr.  188;  9  N.  Y.   Leg.  Obs.  80.    In  1681.    So  that  in  many  cases  the  better 

chancery,  a  bill  for  injunction  in  such  practice  will  be  to  sue  in  that  form, 

case  must  waive  forfeiture  and  penalty,  instead  of  demanding  an  injunction  aa 

8  Atk.  457.  a  part  of  the  relief. 


IISTDEX  TO  VOLUME  I. 


ACCOUNT  Form  No. 

complaint  on  account  for  money  lent 88         76 

complaint  on  account  for  services 178       170 

complaint  on  account  for  services  and  materials 206       191 

complaint  in  action  upon  an  account 804       288 

ACCOUNT  STATED 

complaint  in  action  upon  an  account  stated 805       288 

ADMINISTRATOR 

complaint  by  40         86 

complaint  against 50         88 

complaint  by  administrator  de  bonis  rum, . 54         42 

complaint  by  foreign . .   57         44 

ADMINISTRATOR  WITH  WILL  ANNEXED 

alleging  appointment 58         42 

ADVERTISING 

complaint  for  newspaper  advertising 185       178 

complaint  for  services  of  advertising  agent 186       178 

AGENTS 

See  Principal  and  Aqent. 

ALIENS 

jurisdictional  allegations  in  cases  of  citizens,  alieiui,  etc 40-61 

complaint  against  citizen  in  Federal  court. 67         50 

the  same  in  equity 68         51 

AMENDED  PLEADING 

formof 16           8 

AMENDMENT 

of  name  of  party 14 

ANCILLARY  EXECUTOR 

complaint  by 56         48 

ANIMALS 

complaint  against  railroad  for  killing  animals 572       589 

the  same,  under  New  York  statute 578       590 

complaint   against   municipal  corporation   which   licenses 

apparatus  which  frightened  horses 591        605 

complaint  for  injury  by  dangerous  dog 648       658 

the  same,  injury  to  sheep 649       660 

complaint  against  owner  of  horse  left  unguarded  in  street. . .  650       661 


752  Index  to  Volume  L 

ANIMALS — Continued                                                              Form  No.  Fftise- 
complaint  against  erector  of  structure  on  highway  which 

frightens  horses 680  703 

complaint  for  trespass  by  defendant's  animals 716  788 

ANSWER 

formal  parts 6-7 

common  form  by  soIjb  defendant 5  5 

commencement,  by  defendant  sued  by  wrong  name 6  6 

by  an  infant 7  6 

by  lunatic 8  6 

title  and  commencement  of  separate  answer 9  6 

containing  several  defenses  and  counterclaims 10  7 

setting  up  partial  defense 11  7 

APPEAL 

complaint  for  repayment  of  judgment  afterwards  reversed. .  148  127 
complaint  on  undertaking  for  costs  of  appeal  to  Court  of 

Appeals 887  327 

the  same,  on  appeal,  to  stay  execution 888  829 

complaint  on  undertaking  on  appeal  from  surrogate 889  829 

« 

APPRENTICES 

complaint   by   apprentice   against   master   for   breach   of 

agreement 497        452 

complaint  by  master  against  father  of  apprentice  for  breach 

of  contract 488       458 

complaint  by  master  for  loss  of  services  of  apprentice  through 

defendant's  negligence 662       670 

ARBITRATION 

complaint  on  award  of  arbitrators 806  290 

complaint  on  award  of  umpire 807  292 

allegation  of  enlargement  of  time 806  298 

complaint  on  arbitration  bond  for  refusal  to  oamply  with 

award 825  818 

the  same,  for  revoking  arbitrators'  powers 826  814 

ARCHITECT 

complaint  for  architect's  services 187       178 

ARREST 

complaint  on  undertaking  on  arrest 842       88S 

complaint  on  undertaking  to  procure  diseharge  fkom  arreat.    848       884 

complaint  upon  sheriff's  liability  as  baiL 612       664 

t 
ASSIGNEES 

complaints  affecting  assignees  and  others  holding  derivatiTe 

title 1&-26 

complaint  by  assignee  in  bankruptcy 29         24 

complaint  by  foreign  official  assignee ...      80        26 
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ASSIGNBfENT                                                                       ,V«iNo.  ?>«.. 

oomplaiQts  by  asaignees  of  negotiable  paper 347-250 

allegation  of  assignment  to  plaintiff 31  18 

allegation  of  assignment,  with  consent 33  18 

allegation  of,  stating  writing  or  consideration 38  19 

allegation  of,  stating  citizenship 34  10 

complaint  by  equitable  assignee  on  accepted  order 35  30 

complaint  on  promise  to  pay  share  of  profits  for  assignment 

of  patent 333  310 

complaint  by  assignee  of  bill  payable  out  of  particular  fund.  371  361 
complainii  on  general  guaranty  by  transferee  of  principal 

obligation 857  851 

complaint  by  assignee  on  agreement  to  insure 871  867 

complaint  for  rent  against  assignee  of  lease 890  895 

complaint  for  rent  by  grantee  of  lessor 893  896 

complaint  for  rent  by  assignee  thereof 898  897 

complaint  by  assignee  of  devisee  of  rent  against  assignee  of 

lease 895  898 

complaint  on  accepted  order  for  payment  of  money   898  403 

complaint  by  assignee  of  Judgment  rendered  in  removed 

cause 409  415 

complaint  by  assignee  on  covenant  of  warranty 415  435 

complaint  for  breach  of  warranty  as  to  amount  due  on  Judg- 
ment assigned 477  495 

ASSIGNMENT  FOR  CREDITORS 

complaint  by  assignee 36  31 

*  the  same,  by  substituted  ateignee 37  33 

complaint  by  assignee  under  State  Insolvent  Law 88  38 

ASSOCIATIONS 

naming  as  party 14 

complaint  in  action  by,  in  name  of  officer 84  36 

complaint  in  action  against 86  38 

complaint  by  treasurer  of  association  on  note  payable  to 

fonner  treasurer 364  349 

ATTACHMENT 

complaint  on  bond  to  discharge  vessel  from  attachment 834  813 

complaint  on  undertaking  on  attachment 840  880 

complaint  on  undertaking  to  discharge  attachment 841  883 

ATTORNEY  AND  CLIENT 

complaint  against  attorney  for  money  collected.  119  106 

complaint  for  attorney's  services 188  174 

the  same,  under  retainer  and  modified  retainer 189  174 

the  same,  against  assignee  of  client  for  share  of  proceeds. . . .  190  176 
complaint  by  attorney  to  recover  for  services  and  establish 

lien  on  judgment 191  180 

complaint  against  attorney  for  negligence  in  proMCution  of 

Bvdi 688  640 

95 
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the  same,  negligent  defense 684  64S 

the  same,  examining  title 635  643 

the  same,  negligent  or  fraudulent  investment 636  644 

the  same,  giving  dishonest  advice 687  645 

ATTORNEY-GENERAL 

complaint  by.  on  relation  of  person  having  interest 79  62 

AUCTIONEER 

complaint  for  auctioneer's  services 194  186 

AUCTIONS 

complaint  against  purchaser  of  lands  for  deficiency  on  resale.  489  506 

complaint  against  auctioneer  for  selling  below  seller's  limit. .  498  515 

the  same,  for  selling  on  credit 499  516 

complaint  against  auctioneer  or  agent  for  not  accounting 500  516 

AWARD 

complaint  by  broker  after  arbitration  under  rules  of  exchange.  100  86 

complaint  on  award  of  arbitrators 806  290 

complaint  on  award  of  umpire 807  292 

allegation  of  enlargement  of  time 808  298 

complaint  on  arbitration  bond  for  refusal  to  comply  with 

award 825  318 

the  same,  for  revoking  arbitrators'  powers 326  314 

BAGGAGE. 

See  Carriers. 

BAIL 

complaint  upon  sheriifs  liability  as  bail 552  564 

BAILMENT 

complaints  against  various  bailees  for  unliquidated  damages.  . .  512-554 

complaint  against  receiptor  for  failure  to  return  goods 508  518 

complaint  against  bailee  for  hire  for  not  caring  for  and  return- 
ing goods 504  518 

complaint  against  watchmaker  for  not  using  due  care  and 

skill  in  repairing 505  511^ 

the  same,  for  not  returning  watch 506  520 

complaint  for  damages  for  improperly  loading  cargo 507  620 

complaint  for  damages  for  immoderately  driving  horse. 508  520 

complaint  against  hirer  of  furniture  for  not  taking  care  of 

same 509  621 

complaint  for  injuring  borrowed  or  hired  chattels 654  668 

BANKS 

complaint  to  recover  balance  of  bank  deposit 120  106 

the  same;  short  form 121  107 

the  same;  and  accruing  interest 122  107 

complaint  by  executor  for  deposit  by  decedent  in  assumed 

name. .   128  108 


Ikdbx  to  Volume  L  756 

BANKS  — Continued  FonnNo.     ¥age. 

complaint  by  bank   to  recover  amount  of  bheck  paid  by 

mistake 180       1 18 

complaint  against  bank  for  proceeds  of  sale  deposited  by 

factor 147        180 

complaint  on  bank  note 268       249 

complaint  against  bank  by  depositor  for  refusal  to  pay  check.  290  281 
the  same,  where  check  was  drawn  against  deposit  by  agent 

in  his  own  name 800        288 

complaint  against  bank  on  certified  check 801        284 

complaint  on  certificate  of  deposit 802       285 

complaint  on  letter  of  credit  available  by  drafts 808       285 

complaint  against  bank  for  neglecting  to  present  note 501        517 

the  same,  for  not  giving  due  notice 602       518 

BANKERS 

complaint  against  individual  banker 86         29 

complaint  to  recover  money  paid  for  stolen  securities 181        114 

BANKRUPTCY 

complaint  by  assignee 29         24 

BATHING  HOUSE 

complaint  against  proprietor  for  loss  of  pocket  book 526       586 

complaint  for  negligence  in  not  supplying  life-saving  appa- 
ratus   664       686 

BETTING  AND  GAMING 

complaint  under  statute  to  recover  back  wager 124       108 

complaint  for  money  lost  at  play 125        109 

complaint  by  employer  for  money  of  employer  lost  by  clerk 

at  gambling 126        110 

complaint  to  recover  money  lost  in  "bucket  shop"  trans- 
action   127       111 

BENEFIT  SOCIETIES 

complaint  on  membership  certificate   of  fraternal   benefit 

order 878       877 

BILLS.  NOTES  AND  CHECKS 

complaints  in  actions  on  promissory  notes 216-261 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  on  bills,  notes  and  checks 251 

complaints  on  bills  of  exchange . .  258-275 

complaints  on  checks,  certificates  of  deposit  and  letters  of 

credit 277-285 

complaints  on  non  negotiable  notes  and  orders 400-402 

complaint  for  money  paid  by  maker  of  accommodation  note.  98  80 
complaint  by  accommodation  acceptor  against  drawer  for 

money  paid 94         81 

complaint  by  payer  of  raised  check 95         81 

complaint  by  indorser  of  note  who  has  paid  part 96         82 
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complaint  hj  Joint  maker,  who  has  paid  note  against  the  other 

maker,  for  contribution 106  93 

complaint  by  bank  to  recover  amount  of  check  paid  by 

mistake 180  118 

complaint  against  pledgee  of  note  for  excess  collected 141  125 

complaint  on  non-negotiable  note 336  216 

the  same,  another  form 336  217 

the  sarae,^  instrun^ont  containing  stipulation f^  218 

complaint  by  payee  against  maker,  pleading  legal  effect 228  219 

the  same,  setting  forth  copy 229  321 

the  same,  on  note  signed  by  agent 280  223 

complaint  on  note  made  by  partnership 281  224 

complaint  by  partners  on  note  payable  to  firm 232  335 

complaint  by  surviving  partner  on  note  payable  to  firm 283  335 

complaint  by  payee  against  surviving  partner  on  firm  note. .  384  226 

complaint  ag^nst  executor,  etc.,  of  deceased  maker  of  note.  385  237 

complaint  on  note  by  executor,  etc.,  of  deceased  payee 386  328 

complaint  on  note  by  corporation  against  corporation 387  329 

complaint  on  two  notes,  one  partly  paid 388  339 

complaint  on  several  notes,  all  due  upon  default  in  any 289  380 

complaint  on  note  for  voluntary  subscription  conditional  on 

securing  certain  amount 340  281 

complaint  on  note  payable  at  specified  time  after  sight 341  231 

complaint  by  first  indorsee  against  maker  of  note;  pleading 

legal  effect 343  382 

the  same,  pleading  copy 343  333 

complaint  by  second  or  later  indorsee  of  note  against  maker.  344  333 
complaint  on  note  payable  to  bearer,  fictitious  person  or 

maker 345  335 

complaint  by  first  indorsee  against  indorser  of  note  pleading 

legal  effect 346  235 

the  same,  pleading  by  copy 247  288 

the  same,  form  in  common-law  State 248  289 

complaint  by  remote  indorsee  against  indorser  cf  note 249  339 

complaint  by  remote  indorsee  against  his  immediate  indorser 

of  note 350  239 

averment  of  excuse  for  non-presentment,  maker  not  found. .  251  340 

the  same,  waiver  by  indorser 252  240 

the  same,  waiver  after  maturity 258  241 

complaint  against  indorser  of  note  which  may  not  be  valid 

against  maker 354  241 

complaint  on  note  against  maker  and  indorser 355  243 

the  same,  against  maker  and  several  indorsers 356  343 

complaint  on  note  by  payee  against  maker  and  irregular 


tkMi 


Index  to  Volumb  I.  T67 


BILLS,  NOTES  AND  CHECKS  —  Contioued  vwm  Ka 

the  same,  short  f onn,  the  maker  a  corporation 359  246 

the  name,  form  sustained  in  South  Carolina .  200  246 

complaint  by  asdgnee  of  note  against  maker 201  247 

complaint  on  note  assigned  as  collateral  security  without 

indorsement 202  248 

complaint  on  bank  note 268  249 

complaint  by  treasurer  of  association  on  note  payable  to 

former  treasurer 264  249 

complaint  on  note  wrongly  dated 266  260 

complaint  by  payee  against  acceptor  of  bill,  setting  forth 

copy 266  258 

the  same,  pleading  legal  effect 267  258 

complaint  on  acceptance  varying  as  to  time  from  bill ! 268  260 

complaint  against  acceptor  for  honor 269  260 

complaint  on  bill  drawn  on  and  accepted  by  drawer 270  261 

complaint  by  assignee  of  bill  payable  out  of  particular  fund.  271  261 

complaint  on  promise  to  accept  bill 272  262 

complaint  by  payee  against  drawer  for  non-acceptance 278  268 

the  same,  setting  out  copy 274  264 

complaint  on  sight  draft  against  corporation  drawer 276  264 

complaint  on  bill  against  drawer  for  non-payment 276  265 

the   same,  non-presentment   for  acceptance   excused,  the 

drawer  haying  countermanded  bill 277  266 

the  same,  drawer  not  found 278  266 

the  same,  demand  and  notice  excused  by  waiver 279  266 

complaint  on  accepted  bill  against  drawer  and  acceptor 280  267 

complaint  against  acceptor  of  bill  for  honor 281  267 

complaint  by  indorsee  of  bill  against  drawer  who  is  also 

indorser,  for  non-acceptance 282  268 

compkiint  by  indorsee  of  bill  against  drawer,  indorser,  for 

non-payment 288  269 

complaint  by  remote  indorsee  of  bill  against  acceptor 284  270 

complaint  by  remote  indorsee  against  acceptor  on  foreign  bill 

in  foreign  language 285  270 

complaint  by  indorsee  against   acceptor  of  bill  who  has 

absconded 286  271 

complaint    against    drawer     and     indorser     of    bill     for 

non-acceptance 287  272 

complaint  against  drawer  of  bill,  indorser  before  acceptance 

and  acceptor  for  non-payment 288  278 

complaint  against  drawer  of  bill,  acceptor  and  indorser,  after 

acceptance  for  non-payment 289  278 

complaint  by  drawer  against  acceptor  on  bill  returned  to,  and 

taken  up  by.  drawer 290  274 

complaint  against  acceptor  on  bill  payable  to  drawer's  own 

order  and  not  negotiated 291  276 

complaint  by  payee  Asttuntit  Hr^wer  of  check 292  277 
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complaint  on  check  by  indorsee  or  bearer  against  drawer. . . .  298  278 

the  same,  form  for  common-law  States 294  279 

complaint  on  check  excusing  omission  of  notice  of  non- pay- 
ment because  drawer  had  no  funds 295  279 

the  same,  because  of  insolvency  of  drawee 296  280 

complaint  against  drawer  of  check  who  stopped  payment. . .  297  280 

complaint  against  drawer  and  indorser  of  check 298  281 

complaint  against  bank  by  depositor  for  refusal  to  pay  check.  299  281 
the  same,  where  check  was  drawn  against  deposit  by  agent 

in  his  own  name 900  283 

complaint  against  bank  on  certified  check 801  284 

complaint  on  certificate  of  deposit 802  285 

complaint  on  letter  of  credit  available  by  drafts 308  285 

complaint  on  note  payable  conditionally 896  400 

complaint  on  note  payable  in  chattels 897  401 

complaint  on  accepted  order  for  payment  of  money 896  402 

complaint  against  bank  for  neglecting  to  present  note 501  517 

the  same,  for  not  giving  due  notice 502  518 

BILLS  OP  EXCHANGE 

See  Bills,  Notes  ajstd  Checks. 

BOARD  AND  LODGING 

complaint  for  board  and  lodging 199  188 

BONDS 

complaints  in  actions  upon  bonds 294-314 

complaints  on  official  bonds 815-326 

complaint  on  bond,  common  form  on  the  penal  sum 809  294 

another  form,  on  sum  named  in  condition 810  295 

another  form,  pleading  according  to  legal  effect 811  295 

another  form,  pleading  by  copy 812  296 

complaint  on  negotiable  bond 818  296 

another  form  on  railroad  bond  requiring  certification  by 

trustee 814  297 

complaint  on  town  bond  issued  in  aid  of  railroad 815  296 

complaint  on  coupon 816  802 

complaint  on  coupon  of   bond  issued  by  town  in  aid  of 

railroad 817  802 

complaint  on  bond  other  than  for  payment  of  money,  setting 

forth  copy 818  805 

another  form,  setting  forth  substance  of  condition 819  805 

complaint  on  bond  for  rent  against  principal  and  sureties  . . .  820  805 

complaint  on  fidelity  bond 821  807 

complaint  on  bond  for  faithful  accounting  of  an  agent  ....  822  806 
complaint  on  bond  to  procure  stay  of  proceedings,  for  refor- 
mation   of   mistake   in   it   and  for   judgment   on  it 
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complaint  on  arbitration  bond  for  refusal  to  comply  with 

award 325  313 

the  same,  for  revoking  arbitrator's  powers 326  314 

complaint  on  administration  bond .'  827  815 

complaint  against  surety  on  bond  of  executor  after  letters 

revoked 328  317 

complaint  by  receiver  on  bond  given  by  his  predecessor 329  322 

allegation  of  breach  of  bond  of  county  treasurer 880  324 

allegation  of  breach  of  sheriff's  bond  in  neglect  to  levy 381  824 

the  same,  for  neglect  to  sell  after  levy 882  825 

the  same,  for  neglect  to  return 888  825 

allegation  of  judgment  for  damages  and  costs  against  sheriff.  834  826 

complaint  on  indemnity  bond  to  retiring  partner 452  466 

BOYCOTT 

complaint  to  enjoin 676  699 

BRAKE 

allegation  of  defective  brake  on  railroad  car 579  594 

BRICK-KILN 

complaint  against,  as  nuisance 669  691 

BRIDGES 

complaint  for  failure  to  guard  bridge  during  repairs 592  606 

the  same,  allegations  of  negligence  in  construction,  accept- 
ance and  repair 598  607 

complaint  against  two  cities  for  negligence  of  workman  on 

connecting  bridge 597  609 

BROKERS 

complaint  by  stockbroker  for  advances 98  84 

complaint  by  cotton  brokers  for  advances :.  99  85 

complaint  by  broker  after  arbitration  under  rules  of  exchange.  100  86 

complaint  to  recover  money  paid  for  stolen  securities 181  114 

complaint  against  note  broker  for  proceeds  of  discount 149  182 

complaint  for  services 179  171 

the  same,  dependent  on  price 180  171 

complaint  for  services  of  insurance  broker 182  172 

complaint  against  stockbroker  for  failure  to  fill  order 448  456 

complaint  against  buyer  under  broker's  contract;  buyer  to 

furnish  cable  credit. . 471  487 

complaint  against  stockbroker  for  negligence  in  operating 

"straddle" 647  65(5 

BUILDER 

complaint  against  builder  for  not  completing  work;  special 

damages 445  458 

the  same,  for  not  properly  finishing  building 446  459 

complaint  by  sub-contractor  for  principars  failure  to  com- 
plete preparatory  work 447  460 
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complaint  to  recover  money  lost  in  "bucket  shop"  tnoe- 

action 127  111 

CARRIERS 

complaints  against  carriers  for  unliquidated  damages 501-538 

complaint  against  carrier  to  recover  back  excessive  freight..     144  128 
complaint  to  recover  hack  freight  charge  on  failure  to  trans- 
port      145  128 

complaint  for  freight  against  conslgncMr 201  188 

complaint  for  freight  against  consignee 202  188 

complaint  against  carrier  for  loss  of  goods 510  521 

the  same,  for  breach  of  duty 511  528 

complaint  for  loss  of  passenger's  baggage 512  528 

the  same,  for  goods  contained  in  trunk 518  524 

the  same,  for  trunks  containing  merchandise 514  525 

complaint  against  carrier  on  special  contract,  for  loss  of 

goods 515  528 

the  same,  for  delay  in  delivery,  with  special  damage 516  627 

the  same,  for  failure  to  deliver,  with  special  damage 517  588 

allegation  of  damage  suffered  by  delay  in  transporting 518  528 

allegation  of  through  contract  over  connecting  lines 519  580 

complaint  against  carrier  for  refusal  to  receive  and  carry 

goods  offered 520  580 

allegation  of  refusal  to  receive  cattle  in  compliance  with 

agreement 521  581 

complaint  against  carriers  by  water  for  disregarding  notice  to 

keep  goods  dry 522  582 

allegation  of  loss  in  unloading  and  delivery 523  588 

complaint  against  carrier  of  passengers  for  injuries  to  person.    524  538 
complaint  for  delivering  dangerous  material  to  carrier  with- 
out disclosing  its  character 046  664 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  against  carriers  for  loss  or  injury  to  goods 684 

CAUSE  OF  ACTION 

separate  statement  in  complaint 2  4 

CERTIFICATE  OF  DEPOSIT 

complaint  on  certificate  of  deposit 802  286 

CERTIFIED  CHECK 

complaint  against  bank  on  certified  check 801  284 

CHARTER  PARTIES 

complamts  in  actions  on  charter  parties 848-846 

complaint  by  ship  owner  against  charterer  for  freight 849  848 

the  same,  annexing  copy 350  844 

the  same,  against  assignee  of  cargo 851  844 

the  same,  for  not  loading 852  344 


CHATTBL8                                                                                        FtonnNo.      Rige. 
cotnplatnt  Id  actiOD  for  hire 17S       167 

CHECK 

complalDta  on  cbecka 977-384 

See  BtLLS,  Notkb  and  Chbckb. 

CITIZENS 

JuiiBdlctlotul  Blle^tlom  In  cases  of  dtfseoB,  sllens,  etc ti>-51 

complaint  between  citizens  In  Federal  court A5         49 

the  Mine,  Id  equity 66         49 

complaint  bj  alien  against  dtizeo  Id  Federal  court 67         SO 

the  nme,  in  equity 68         51 

CITIES 

complaint  by  or  against,  in  New  Tork 4S         S4 

See  MnNTciPAL  CoBPOKATiONe. 

CLUBS 

complaint  Id  acdoD  by,  Id  name  of  officer H         96 

COMMON  CARRIERS 
Bee  Carribbs. 

COMMON  INFORMER 

complaint  by 90         17 

COMPLAINT 

formal  parts 9-6 

common  form 1  9 

setting  foKh  serenl  causes  of  action 9  4 

reference  to  other  cause  of  action  8  4 

stating   reason   for  making  party  defendant  instead  of  co- 

plaintifT 4  0 

by  party  suing  on  behalf  of  himself  and  Others 17  14 

tbe  wLme;  ancthor  form 18  16 

against  defendant  as  representadve  of  class 19         17 

by  common  informer  W  17 

in  Ftdemt  court  alleging  dtlzenshlp,  etc 6S  49 

the  earae,  in  equity 66         49 

by  alien  agninst  citizen  in  Federal  court. 67  60 

the  ijAmc.  in  equity 68         01 

COMPROMISE 

complaint  on  agreement  to  pay  money  upon  withdrawal  of 

suit S14       90S 

complaint  on  [promise  to  pay  money  for  withdrawing  oppod- 
tioQ  to  proUite... 215       SO* 

CONSULS 

jurisdictional  tUegatlona  In  cmm  of  dtlsens.  aliens,  etc 4)MS1 

CONTRACTS 

complaints  iu  actions  for  mnni>y  lent,  paid  and  received 78-144 

plaints  in  actions  for  «s  and  materials  fumitbed let^SOS 
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complaints  in  actions  on  express  promises  to  pay  money  upon 

various  considerations 908-214 

complaints  on  non-negotiable  notes  and  orders 400-402 

complaints  in  actions  for  breach  of  covenants 418-443 

complaints  in  actions  for  breach  of  contract  of  employment.     . .  445-460 

complaints  od  contracts  of  indemnity 462-468 

complaints  for  breach  of  promise  to  marry 470-472 

<v  complaints  in  actions  on  contracts  of  sale 478-490 

com  plain  t3  in  actions  for  breach  of  warranty 491-502 

complaints  in  actions  for  breach  of  contracts  for  sale  of  real 

estate 508-509 

complaints  in  actions  against  agents,  bailees,  carriers,  inn- 
keepers, pledgees,  telegraph  companies  and  warehousemen 

for  unliquidated  damages 512-554 

complaint  by  equitable  assignee  on  accepted  order 25         20 

complaint  for  advances  for  unperformed  services 185        118 

complaint  for  repayment  of  deposit  on  contract  for  purchase 

of  lands 186       119 

the  same;  defective  title 187       122 

complaint  to  recover  deposit  on  purchase  of  lands  induced 

by  fraud 18»       122 

complaint  against  purchaser  of  lands  who  agreed  to  pay  pro- 
ceeds to  plaintiff 189        128 

complaint  for  newspaper  advertising 185        173 

complaint  for  services  of  advertising  agent , . .    186        173 

complaint  for  work  and  materials  incidentally  furnished. . . .    204       190 

the  same;  on  an  account 205       191 

complaint  for  damages  for  breach  of  special  contract  for 

services 206        191 

complaint  for  imparting  information  on  request 207        192 

complaint  for  extra  work  in  course  of  employment 206        198 

complaint  on  special  contract  for  services  completely  ful- 
filled     209       198 

the  same;  fulfilled  by  assignee 210        194 

complaint  for  services  on  employment  of  supposed  agent. . .    211        195 

complaint  on  building  contract 212        196 

the  same,  another  form 218       196 

complaint  on  agreement  to  pay  money  upon  withdrawal  of 

suit 214       208 

complaint  on  promise  to  pay  money  for  withdrawing  opposi- 
tion to  probate 215       204 

complaint  upon  promise  to  third  person  to  pay  money  to 

plaintiff 216        205 

complaint  on  agreement  to  pay  for  surrender  and  lease 217       206 
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complaint  on  debt  outlawed  or  discharged  and  revived  by 

new  promise 220  207 

complaint  on  royalty  agreement 221  209 

complaint  on  promise  to  pay  share  of  profit  for  assignment 

of  patent 222  210 

complaint  on  stipulation  to  refund  the  money  deposited  to 

stay  execution 228  211 

complaint  on  agreement  to  pay  drafts   by  employee  for 

expenses 224  214 

complaint  on  non-negotiable  note 225  216 

the  same,  another  form 226  217 

the  same,  instrument  containing  stipulation 227  218 

complaint  on  note  for  voluntary  subscription  conditional  on 

securing  certain  amount 240  281 

complaint  on  promise  to  accept  bill 272  262 

complaint  on  guaranty  of  dividends  on  stock 861  854 

complaint    against    sureties    on    contract    for   work   and 

services 868  856 

complaint  on  guaranty  of  payment  for  goods  sold 864  857 

complaint  by  assignee  on  agreement  to  insure 871  867 

complaint  on  note  payable  conditionally 896  400 

complaint  on  note  payable  in  chattels 897  401 

complaint  on  accepted  order  for  payment  of  money 898  402 

complaint  on  subscription  to  expenses  of  public  enterprise. .  402  408 
complaint    against    landlord    for  breach   of   agreement  to 

complete  demised  premises 481  442 

the  same,  allegation  of  special  damage 482  448 

complaint  against  engineer  for  breach  of  contract  to  run 

engine,  with  damages  for  negligent  use 486  449 

complaint   by   apprentice   against   master   for   breach   of 

agreement 487  452 

complaint  by  master  against  father  of  apprentice  for  breach 

of  contract 488  458 

complaint  for  breach  of  contract  to  manufacture  goods 489  4^8 

complaint  for  goods  made  at  defendant's  request  and  not 

accepted 440  454 

the  same,  on  promise  to  manufacture 441  455 

complaint  against  agent  for  breach  of  instructions  in  selling 

goods 442  456 

complaint  against  stockbroker  for  failure  to  fill  order 448  456 

complaint  against  printer  for  breach  of  agreement  and  injury 

to  plates 444  457 

complaint  against  builder  for  not  completing  work;  special 

damages 445  458 

the  same,  for  not  properly  finishing  building ,  ^*^ 
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complaint  to  enjoin  violation  of  covenant  not  to  sublet 427  435 

complaint  against  landlord  for  refusal  to  give  possession. . . .  428  488 

complaint  against  landlord  for  breach  of  covenant  to  repair. .  429  439 
complaint  against  landlord  for  breach  of  covenant  for  quiet 

possession 480  440 

complaint  against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises 431  442 

the  same,  allegations  of  special  damage 482  448 

CROSSWALKS 

See  Municipal  Corporations. 

DAM 

complaint  against,  as  nuisance 694       714 

the  same,  against  erector  and  continuer  where  land  has  been 

transferred 695        714 

averment  of  special  damage  to  plaintiff's  land 696       715 

DAMAGES 

allegations  of  damage  from  bodily  injury 656  664 

the  same,  more  specific  allegations 657  666 

the  same,  expenses  incurred  in  employing  substitute 658  667 

the  same,  endeavoring  to  reduce  damages 659  667 

the  same,  loss  of  separate  earnings  by  married  woman 660  668 

the  same,  by  husband  for  injury  to  wife 661  668 

complaint  by    master   for   loss  of   services  of   apprentice 

through  defendant's  negligence 662  670 

allegation  of  special  damage  by  nuisance 678  701 

averment  of  special  damages  to  plaintiff's  land 696  715 

allegations  of  special  damage  by  trespass 714  736 

DATE 

complaint  on  note  wrongly  dated 265       250 

DEATH 

complaint  for  negligence  causing  death  against  owner  of 
vessel 668       681 

the  same,  against  bathing-house  keeper  not  supplying  life- 
saving  apparatus 664       685 

DEBTOR  AND  CREDITOR 

complaint  by  assignee  of  debtor  who  pledged  mortgage  to 

recover  excess  collected 142       125 

complaint  on  express  promise  in  consideration  of  precedent 

debt.         219        207 

complaint  on  note  assigned  as  collateral  security  without 

indorsement 262       248 

DEEDS 

complaints  in  actions  for  brnich  of  covenants 418-443 
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DEFENSES  Form  No.     ¥age. 

statement  of  several • .      10  7 

statement  of  partial 11  7 

DEFENDANT 

title  and  commencement  of  separate  answer 9  6 

complaint  against,  as  representative  of  claaa 19         17 

DEMURRAGE 

com  plaint  f  or 368       845 

DEMURRER 

to  complaint 14  8 

DENTISTS 

complaint  for  dentist's  services 195       ISO 

DEPOSIT 

complaint  to  recover  balance  of  bank  deposit 130  106 

the  same,  short  form 121  107 

the  same,  and  accruing  interest 122  107 

complaint  by  executor  for  deposit  by  decedent  in  assumed 

name 138  108 

complaint  to  recover  deposit  on  purchase  of  lands  induced 

by  fraud 188  122 

complaint  against  bank  for  proceeds  of  sale  deposited  by 

factor 1 47  1 80 

complaint  on  stipulation  to  refund  the  money  deposited  to 

stay  execution 228  211 

DEVISEE 

complaint  by 81  25 

complaint  by,  for  breach  of  covenant 417  426 

complaint  in  ejectment  by 709  728 

DISCHARGE 

complaint  on  debt  outlawed  or  discharged  and  revived  by 
new  promise 220       207 

DISORDERLY  HOUSE 

complaint  against,  as  nuisance 675       697 

DIVORCED  WOMAN 

naming  as  party 18 

DOCKS 

complaint  for  injury  to  vessel  from  bad  bottom  of  dock  ....    614       625 

DOGS 

See  Animals. 

DOWER 

complaint  in  ejectment  by  widow • 706  726 

the  same,  by  widow  and  heirs 707  727 

complaint  against  dowress  for  waste 728  747 
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DRAFTS 

See  Bills,  Notes  and  Chbckb. 

DRAIN  Vbrm  No. 

complaiot  against,  as  nuisaQoe 99S       713 

DRUGS 

complaint  against  compounder  of  drags  for  negligent  sale 

under  wrong  label 648       651 

complaint  against  druggist  for  furnishing  wrong  drug 644       653 

EASEMENT 

complaint  for  obstructing  private  way 688       105 

EJECTMENT 

complaints  in  ejectment 728-780 

complaintin  ejectment,  general  form 708  728 

the  same,  by  one  who  has  been  ousted 704  724 

the  same,  by  owner  of  undlYided  interest..... •••    706  726 

the  same,  by  widow  for  dower 706  726 

tho  same,  by  widow  and  heirs 707  727 

the  same,  setting  forth  plaintiff's  title  by  deed 708  727 

the  same,  by  devisee 709  728 

the  same,  by  lessor  against  tenant 711  729 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  of  ejectment 780 

ELECTRIC  LIGHT  PLANT 

complaint  against,  as  nuisance 672       694 

ELEVATOR 

complaint  for  inj  uries  from  defective  elevator  car 621       6S3 

EMBANKMENT 

allegation  of  notice  to  oontinuer  of  improper  embankment. .    697       715 

ENGINEER 

complaint  against  engineer  for  breach  of  contract  to  ran 
engine,  with  damages  for  negligent  use , .  •  • 486       449 

ESCAPE 

complaint  against  sheriff  for  escape 549  661 

the  same,  after  order  of  arrest  granted 560  563 

the  same,  for  escape  from  custody  under  order  of  arrest. ....  561  563 

EVICTION 

complaint  for  forfeiture  and  eviction  on  account  of  waste. . .     726       749 

EXCAVATIONS 
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complaint  in  action  against 85  28 

complai  nt  by  broker  after  arbitration  under  rules  of  exchange.  100  86 

EXECUTION 

complaint  on  stipulation  to  refund  the  money  deposited  to 

stay  execution 228  211 

complaint  on  undertaking  to  indemnify  sheriff  for  levy  under 

execution 844  885 

complaint  against  sheriff  for  failure  to  return  execution 548  555 

the  same,  for  neglect  to  levy 544  557 

the  same,  for  neglecting  to  arrest  under  body  execution 545  558 

the  same,  for  neglecting  to  pay  over  moneys  collected 546  558 

the  same,  for  seizing  exempt  property 547  559 

the  same,  for  false  return , 548  559 

the  same,  for  an  escape 549  561 

the  same,  after  order  of  arrest  granted *. .  550  562 

the  same,  for  escape  from  custody  under  order  of  arrest 551  568 

complaint  by  purchaser  at  sheriff*s  sale  for  waste  committed 

before  conveyance 724  747 

the  same,  by  redemptioner  against  purchaser 725  748 

EXECUTORS  AND  ADMINISTRATORS 

complaints  affecting 86-44 

complaint  by,  plaintiffs  own  right 48  86 

complaint  by  administrator 49  86 

complaint  against  administrator 50  88 

complaint  by  executor 51  40 

alleging  probate  and  letters  granted  by  special  officer 52  41 

alleging  appointment  of  administrator  with  will  annexed 58  42 

complaint  by  administrator  de  bonis  iion 54  42 

allegation  of  co-executor's  refusal  to  join 55  48 

complaint  by  ancillary  executor 56  43 

complaint  by  foreign  administrator 57  44 

complaint  against  executor  de  «m  tort 58  44 

complaint  against  executor  for  money  received  by  decedent.  150  188 

complaint  to  recover  insurance  moneys  collected  by  decedent.  151  188 

complaint  against  executor,  etc.,  of  deceased  maker  of  note. .  285  227 

complaint  on  note  by  executor,  etc..  of  deceased  payee 286  228 

complaint  on  administration  bond 827  815 

complaint  against  surety  on  bond  of  executor  after  letters 

revoked 828  817 

complaint  for  rent  against  executors  of  lessee 891  896 

complaint  by  vendor  of  lands  against  executor  of  purchaser.  492  599 
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"EXPLOBIOK  —  Continued                                                            Form  No. 
complaint  for  delivering  dangerous  material  to  carrier  with- 
out disclosing  its  character 646        654 

complaint  for  damages  by  explosion  of  powder  factory 667       689 

EXPLOSIVES 

complaint  against  manufacture  and  storing  of 668       690 

FACTORS 

complaint  against,  for  money  received 116  108 

complaint  against  factor  for  price  of  goods  sold 146  139 

complaint  against  bank  for  proceeds  of  sale  deposited  by 

factor 147  130 

complaint  against  factor  for  insurance  moneys  collected 148  181 

complaint  for  services 181  172 

FACTORY 

complaint  against,  as  nuisance 671        698 

the  same,  against  manufacturing  on  upper  floor 678       694 

FALSE  RETURN 

complaint  against  sheriff  for  false  return 548       559 

FEDERAL  COURT 

complaint  showing  citizenship,  etc 65  49 

the  same,  in  equity 66  49 

complaint  by  alien  against  citizen 67  50 

the  same,  in  equity 68  51 

complaint  in  stockholder's  action 86  70 

FENCES 

complaint  on  covenant  to  maintain  fence 421       428 

FIRE 

complaint  against  railroad  for  setting  flre 571       588 

the  same,  injury  through  negligent  loading  with  inflammable 

cargo 682       596 

complaint  for  negligence  in  watching  fire 655       664 

FIRE-ESCAPES 

complaint  against  landlord  for  injury  through  neglect  to 
provide 606        619 

FORCIBLE  ENTRY  AND  DETAINER 

complaint  for  treble  dantiaires '^^^       '^^ 

FORECLOSURE 

complaint  against  guaranf-    ^f  mortgage  to  recover  deficiency.    866       859 
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FOREIGN  CORPORATION — Continued  Form  No.     Page, 

complaint  by  foreign  receiver  of  foreign  corporation  to  reach 

assets 84         66 

FORGERY 

complaint  to  recover  money  advanced  on  forged  collateral. . .  182       115 

complaint  to  recover  money  paid  on  forged  mortgage 138       116 

FORWARDER 

complaint  against,  for  not  forwarding  goods 541        554 

FRAUD 

complaint  to  recover  deposit  on  purchase  of  lands  induced 

byfraud 188       122 

averment  of  false  representations  preventing  plaintiff  from 

fulfilling  contract 491        609 

FREIGHT 

complaint  for  freight  against  consignor 201        189 

complaint  for  freight  against  consignee 202       189 

complaint  by  ship  owner  against  charterer  for  freight 849       848 

the  same,  annexing  copy 850       844 

the  same,  against  assignee  of  cargo 851        844 

the  same,  for  not  loading 852       844 

the  same,  for  demurrage 858       845 

FURNITURE 

complaint  against  hirer  of  furniture  for  not  taking  care  of 

same 509       521 

GAMBLING  HALL 

complaint  against,  as  nuisance 674       696 

GAS  WORKS 

complaint  against,  as  nuisance 670       692 

GUARANTY 

complaints  in  actions  on  guaranties 847-860 

complaint  against  guarantor  of  payment  of  debt 855       847 

the  same;  coupons  upon  negotiable  bonds 856       849 

complaint  on  guaranty  by  transferee  of  principal  obligation..  857        851 
complaint    against    irregular    indorser   of    non  negotiable 

promissory  note 858        852 

complaint  against  guarantor  of  ultimate  payment 859        852 

complaint  against  guarantor  of  collection  of  debt 860       358 

complaint  on  guaranty  of  dividends  on  stock 861        354 
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notes  of  recent  caaett  involving  qiMSlions  of  plnding   In 
actions  upon  guaranty 

GUARDIAN  AD  LITEM 

allegiDg  appointment  for  iofuit  plaintiff 68 

the  same,  short  form 64 

GUARDIAN  AND  WARD 

compkiut  hj  ward  against  guardlui  for  waato 72) 

HABITUAL  DRUNKARD 

complaint  bj  committee  under  New  York  statutes 70 

the  aame.  against  committee 71 

HATCHWAY 

complaint  for  injuries  from  unguarded  hatchway 607 

HEIR  AT  LAW 

complaint  by 89 

complaint  by,  for  breach  of  covenimt 416 

complaint  Id  ejectment  by 707 

710 

HIGHWAYS 

complalutfl  for  tiegUgent  olMtruction  of  highway 61: 

complaint  for  recovery  over  by  muuldpal  corpOTBtlon  against 

creator  of  obstruction  in  highway S99 

complaint  against  contractor  for  leaving  street  insecure 600 

complaint  for  leaving  unguarded  material  in  street 601 

complaint  against  owner  of  horse  left  uDguorded  in  street.  .  600 
complaint  against  owner  of  vehicle  negligently  driven,  injur- 
ing pedestrian 651 

the  same,  injuring  vehicle 653 

the  same,  injury  sustained  in  avoiding  collision 658 

complaint  for  damages  caused  by  obatructlon 677 

the  same,  by  private  individual,  sustaining  damage 676 

the  same,  against  excavation  along  highway STO 

the  same,  against  structure  oo  highway  frightening  horses. .  080 

the  same,  against  erector  of  structure  in  public  street 661 

the  same,  against  coal  hole  in  aidewallc 663 

the  same,  for  obstructing  private  way 68S 

complaint  for  trespass  upon,  by  railroad 717 

complaints  for  injuries  sustained  through  defective  or  duiger- 

ous  highways,  see  Neolioehce  and  Nuisancs. 
See,  also,  Municipal  Corpobations. 

HORSES 

i-i_.  r — .  " 'ing  and  care  of  horses SOD 

miDicIpal  corporation  for  wroDgtnl  tntX- 
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HOSPITAL  ^  Continued                                                             Form  No.     FMge. 
complaint   against  hospital  superintendent  for  neglect  of 
patient... 642       650 

HOTELS 

See  iNmOBBFERs. 

HUSBAND  AND  WIFE 

complaints  affecting 45-47 

complaints  affecting  married  women 54-67 

complaint  by 59  45 

complaint  against,  on  debt  of  wife  contracted  before  marriage.  60  45 

the  same,  where  husband  has  acquired  property  of  wife 61  46 

the  same,  where  husband  has  acquired  her  separate  property.  62  47 
complaint  by  wife  alleging  marriage  and  separate  estate  ...  72  54 
complaint  by  wife  in  action  on  contract  for  other  than  pay- 
ment of  money  only ...  73  56 

complaint  against  wife    in    equity   on   contract  charging 

separate  estate 74  56 

complaint  against  wife  at  common  law  on  contract  for  benefit 

of  or  charging  separate  estate 75  57 

allegation  of  special  damage  to  married  woman  by  loss  of 

separate  earnings 660  668 

the  same,  by  husband  for  injury  to  wife 661  668 

INDEMNITY 

complaints  on  contracts  of  indemnity 462-468 

complaint  on    undertaking  to   indemnify  sheriff   for  levy 

under  execution 844       885 

complaint  by  surety  against  principal  on  promise  to  indem- 
nify     448       462 

complaint  by  sub-tenant  against  his  lessor,  on  indemnity  agree- 
ment      449       468 

the  same,  on  implied  contract *. 450       464 

complaint -by  retiring  against  remaining  partner  on  agreement 

to  indemnify 451        465 

the  same,  against  sureties  on  bond 452       466 

complaint  on  agreement  to  indemnify  for  defense  of  action. .    458       468 

INDORSEMENT 

See  Bills.  Notes  anh  Checks. 

INFANTS 

naming,  when  party 18 

complaints  affecting « 47,48 

answer  by 7  6 

complaint  by,  showing  appointment  of  guardian  ad  litmn. .        ^^ 
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compl&int  on  undertaking  on  injunction B47  3^9 

complaint  to  enjoin  violation  of  covenant  not  to  sublet 427  435 

complaint,  against  nuisance 665  687 

the  same,  against  storing  of  explosives 668  690 

the  same,  against  brick  kiln 669  691 

the  same,  against  gas  works 670  692 

'         the  same,  against  factory  machinery  causing  vibration  and 

noise 671  693 

the  same,  against  electric  light  plant 672  694 

the  same,  against  manufacturing  on  upper  floor 678  694 

the  same,  against  gambling  hall 674  696 

the  same,  against  disorderly  house 675  697 

the  same,  against  boycott  by  trades-union,  etc 676  699 

complaint  to  enjoin  pollution  of  pond 692  712 

the  same,  against  private  drain 693  713 

the  same,  against  dam  causing  overflow  of  lands 694  714 

the  same,  against  erector  and  continuer,  where  land  has  been 

transferred 695  714 

averment  of  special  damages  to  plaintiff's  land 696  715 

the  same,  against  railroad  continuing  insufficient  sluiceway.  696  715 

the  same,  for  diverting  water  from  mill 700  717 

the  same,  allegation  of  right  by  prior  appropriation 701  719 

the  same,  for  diverting  water  used  for  irrigation 702  719 

complaint  by  lessor  against  lessee  for  injunction  and  damages 

for  waste 727  749 

INNKEEPERS 

complaints  against,  for  unliquidated  damages 535-537 

complaint  against  innkeeper  for  loss  of  trunk  or  contents. . .  525  585 
complaint  against  innkeeper  for  loss  of  i)ocket-book  from 

bathing-house 526  536 

complaint  against,  for  refusal  to  lodge  traveler 527  537 

INSANE  PERSONS 

complaints  affecting 52,  53 

answer  by 8  6 

complaint  by  committee  under  New  York  statutes 70  52 

the  same,  against  committee 71  53 

complaint  to  recover  money  paid  defendant  by  incompetent 

person 110  98 

complaint  by  town  for  support  of  lunatic Ill  99 

complaint  by  town  for  supnoft  ot  lunatic  under  statute 112  100 

INSOLVENCY 

complaint  by  assignee  uuder  ^^^  ^^^"""^^  ^^ ^  28 

INSURANCE 
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complaint  to  recover  inaniaDce  moaeja  collected  by  decedent.  161  13S 

compUint  on  Are  policy 867  861 

tbe  mme.  by  morteagee 868  865 

Uie  same,  showing  renewal S60  866 

the  same,  where  pbilntifF  purchased  after  Insurance 870  886 

complaint  by  assignee  on  agreement  to  insur* 371  867 

complaint  on  fire  policy  on  chattels  removed  during  term. . .  373  869 

complaint  against  attorney  in  fact  on  Lloyda  policy 878  869 

complaint  agninst  underwriter  on  Lloyds  policy 374  871 

complaint  on  life  policy  by  executor 875  878 

the  same,  by  wife,  partner  or  creditor 876  875 

complaint  by  assignee  of  insured  in  trust  for  wife  of  insured.  877  876 

complaint  on  membership  certificate  of  fraternal  benefit  order.  87B  877 

complaint  on  accident  policy 879  879 

complaint  on  valued  policy  on  ship  or  cargo 880  881 

the  same,  on  open  policy 881  888 

the  same,  upon  freight 882  883 

tbe  same,  averment  of  low  by  collision 388  884 

the  same,  averment  of  waiver  of  condition 884  884 

complaint  for  partial  loss  and  contribntfon  to  general  aver- 
age for  goods  thrown  overboard 866  886 

the  same,  where  damage  was  to  vessel S86  865 

complaint  against  subsequent  incumbrancer  who  collected 

insurance  moneys 425  482 

notes  of  recent  cases  involving  questions  of  pleading  In 

actionfi  on  Ingurance  policy 886 

IRREGULAR  INDORSEMENT 

complaints  based  on 248-246 

IRRIGATION 

complaint  for  diverting  water  used  for  purpose  of 709  719 

JOINT  PROPERTY 

complaint  for  sliare  of  proceeds  of  security  issued  on  Joint 

property 117  104 

JOINT  TENANTS 

complaint  by  tenant  against  co-tenant  tor  waste 722  746 

JUDGMENT 

complaints  In  actions  on  Judgments 410-415 

complaint  by  municipal  corporation  to  recover  over  Judg- 
ment against  it  founded  on  negligence  of  defendant 97  B.'t 

complaint  for  repayment  of  Judgment  afterwards  reversed..  148  137 
complaint  by  attorney  to  recover  for  services  and  establish 

lien  on  judgment 191  190 

complaint  on  judgment  of  court  of  general  jurisdiction 408  410 

the  same,  MssshcIui setts  form 404  411 

I         laint  on  domestic  judgment  by  leave  of  court 405  412 

me,  after  ten  years 400  413 
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JUDGMENT — Contin  ued  lynm  ho. 

complaint  on  Judgment  of  inferior  court 407  41d 

complaint  setting  out  effect  of  foreign  Judgment 406  414 

complaint  by  assignee  of  judgment  rendered  in  removed 

cause 409  415 

complaint  for  breach  of  warranty  as  to  amount-due  on  judg« 

ment  as  signed 477  495 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  on  judgments. 416 

JURISDICTION 

jurisdictional  allegations  in  cases  of  citizens,  aliens,  etc 49-51 

allegation  of  residence  of  defendant  conferring  jurisdiction.  09  51 

LANDLORD  AND  TENANT 

complaints  in  actions  on  leases 39^^-996 

complaints  in  actions  for  negligence  for  defective  premises. .  . .  616-027 
complaint  by  landlord  against  tenant  to  recover  tax,  water 

rate,  etc.,  paid 101  86 

complaint  for  rent 886  393 

the  same,  setting  forth  copy  of  lease    887  398 

complaint  for  rent  against  lessee  holding  over 888  393 

complaint  for  rent  against  assignee  of  lease 390  395 

complaint  for  rent  against  executors  of  lessee 391  396 

complaint  for  rent  by  grantee  of  lessor 392  396 

complaint  for  rent  by  assignee  thereof 898  897 

complaint  for  rent  by  heir  of  lessor 394  397 

complaint  by  assignee  of  devisee  of  rent  against  assignee  of 

lease 896  898 

complaint  on  covenant  to  repair 422  429 

complaint  on  covenant  to  insure 423  431 

complaint  against  tenant  on  covenant  to  pay  taxes 424  431 

complaint  against  tenant  on  covenant  to  repair,  etc 426  434 

complaint  to  enjoin  violation  of  covenant  not  to  sublet 427  435 

complaint  against  landlord  for  refusal  to  give  possession. . . .  428  488 

complaint  against  landlord  for  breach  of  covenant  to  repair.  429  489 
complaint  against  landlord  for  breach  of  covenant  for  quiet 

possession 480  440 

complaint  against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises 481  442 

the  same,  allegation  of  special  damage 432  4^ 

complaint  by  sub-tenant  against  his  lessor  on  indemnity 

agreement 449  463 

the  same,  on  implied  contract 450  464 

complaint  against  landlord  for  letting  unhealthy  premises  . .  602  616 

the  same,  leasing  infected  house 608  617 

complaint   against   owner  of   tenement   house  for  injury 

through  dangerous  stair  covering 604  617 

the  same,  under  New  York  charter,  defective  stairs 006  61^ 
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the  wme,  neglect  to  provide  fire-escapes..  006  619 

complaint  in  ejectment  by  lessor 711  789 

complaint  bj  lessor  for  damages  for  waste 719  744 

complaint  by  lessor  against  lessee  for  injunction  and  damages 

for  waste 727  749 

LEASE 

complaints  in  actions  on  leases 892-898 

complaint  by  landlord  against  tenant  to  recover  tax,  water 

rate,  etc.,  paid 101  88 

complaint  by  surety  on  lease  against  principal 102  89 

complaint  on  agreement  to  pay  for  surrender  of  lease 217  206 

complaint  against  sureties  for  payment  of  rent 862  866 

complaint  for  rent 886  892 

the  same,  setting  forth  copy  of  lease 887  893 

complaint  for  rent  against  lessee  holding  over 888  893 

the  same,  for  deficiency  after  re-entry 889  894 

complaint  for  rent  against  assignee  of  lease 390  896 

complaint  for  rent  against  executors  of  lessee 891  896 

complaint  for  rent  by  grantee  of  lessor 392  396 

complaint  for  rent  by  assignee  thereof 393  397 

complaint  for  rent  by  heir  of  lessor 394  397 

complaint  by  assignee  of  devisee  of  rent  against  assignee  of 

lease 395  398 

complaint  on  covenant  to  repair 422  429 

complaint  on  covenant  to  Insure 423  431 

complaint  against  tenant  on  covenant  to  pay  taxes 424  431 

complaint  against  tenant  on  covenant  to  repair,  etc 426  434 

complaint  to  enjoin  violation  of  covenant  not  to  sublet 427  435 

complaint  against  landlord  for  refusal  to  give  possession. . . .  428  438 

complaint  against  landlord  for  breach  of  covenant  to  repair.  429  439 
complaint  against  landlord  for  breach  of  covenant  for  quiet 

possession 430  440 

complaint  against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises 431  442 

the  same,  allegation  of  special  damage 432  443 

complaint  by   sub-tenant  against  his  lessor  on  indemnity 

agreement 449  468 

the  same,  on  implied  contract 450  464 

complaint  in  ejectment  by  lessor 711  729 

complaint  by  lessor  for  damages  for  waste 719  744 

complaint  by  lessor  against  lessee  for  injunction  and  dam- 
ages for  waste 727  749 

LEAVE  OF  COURT 

allegation  in  action  on  Judgment 405  412 

LEGATEE 

complaint  by 88  26 

98 
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LETTERS  OF  CREDIT                                                                    Form  No.      Fftge. 
complaint  on  letter  of  credit  ayailable  by  drafta 90S       285 

LIEN 

complaint  by  attorney  to  recover  for  services  and  establish 
lien  on  judgment 191        180 

LIMITATION  OF  ACTIONS 

complaint  on  debt  outlawed  or  discharged  and  revived  by 
new  promise 280       207 

LIVERY  STABLE  KEEPERS 

complaint  for  stabling  and  care  of  horses 200        189 

complaint  for  damages  for  immoderately  driving  horse 508       590 

LOAN 

See  Monet  Lbnt. 

LUNATICS 

complaints  affecting 

answer  by 

complaint  by  committee  under  New  York  statutes 

the  same,  against  committee 

See  Insane  Pebsonb. 

MACHINERY 

complaint  against,  as  nuisance 

MALPRACTICE 

complaints  for  malpractice 

MARRIED  WOMAN 

naming  as  party 

complaints  affecting 

complaint  to  recover  wife's  ante-nuptial  debt 

the  same,  where  husband  has  acquired  property  of  wife. . . . 

the  same,  where  husband  has  acquired  her  separate  property. 

complaiDt  by,  alleging  marriage  and  separate  estate 

complaint  by,  in  actioD  other  than  on  contract  for  payment 
of  money  only 

complaint  against,  in  equity,  on  contract  charging  separate 
estate 

complaint  against,  at  law  on  contract  for  benefit  of  or  charg- 
ing seimrate  estate 

allegation  of  special  damage  to  married  woman  by  loss  of 
separate  earnings 

MASTER  AND  SERVANT 

complaints  in  actions  for  services  and  materials  furnished. . . 
comnlaints  in  actions  for  breach  of  contract  of  emnlovment.. 


■    • 

52,  58 

8 

6 

70 

52 

71 

53 

671 

693 

..  640-4K56 

•  •  • 

18 

«  •  • 

54^7 

60 

45 

61 

46 

62 

47 

72 

54 

73 

56 

74 

56 

75 

57 

660 

66d 

..  169-202 

..  445^460 

Ikdex  to  Volume  I.  779 

MASTER  AND  SERVANT  —  Continued                                 Form  No.  FM«e. 

complaint  by  employee  for  wrongful  discharge 488  445 

the  same,  contract  to  pay  salary  and  commissions 484  447 

complaint  against  employee  for  leaving  service 485  448 

complaint  agaiuRt  engineer  for  breach  of  contract  to  run 

engine,  with  damages  for  negligent  use 486  449 

complaint  by  apprentice  against  master  for  breach  of  agree- 
ment    487  452 

complaint  by  master  against  father  of  apprentice  for  breach 

of  contract 488  453 

complnint  by  employee  of  railroad  for  injury  from  defective 

equipment  and  materials 564  580 

the  same,  injury  from  defective  track 565  581 

the  same,  other  allegations  of  injury  from  defective  equip- 
ment    666  582 

the  same,  failure  to  adopt  proper  rules 567  584 

the  same,  injury  caused  by  fellow -servant 568  585 

the  same,  negligent  employment  of  fellow -servant 569  586 

the  same,  employee  injured  by  being  transferred  to  different 

service 570  587 

complaint  for  injuries  from  willful  act  of  servant  of  railroad 

company   576  592 

the  same,  other  allegation  of  willful  act 577  598 

complaint  against  employer  for  injury  to  servant  by  fall  of 

materials 617  628 

the  same,  fall  of  building  through  overloading  floors 618  629 

the  same,  fall  of  door , 619  680 

the  same,  from  defective  scaffold 620  681 

the  same,  defective  elevator  car 621  682 

the  same,  explosion  of  steam  engine 622  682 

the  same,  negligent  construction  of  mine 628  632 

the  same,  unsafe  place  to  work 624  683 

the  same,  defective  apparatus  for  operating  mine 625  684 

the  same,  risk  enhanced  by  defendant's  neglect 626  684 

the  same,  lack  of  safety  appliance 627  685 

the  same,  unnecessary  appliance  of  dangerous  character 628  630 

the  same,  defect  in  safety  appliance 629  686 

the  same,  failure  to  keep  machinery  in  repair 680  638 

the  same,  incompetent  fellow-servant 631  638 

the  same,  use  of  dangerous  tool  by  inexperienced  servant. . .  632  639 
notes  of  recent  cases  involving  questions  of  pleading  in  actions 

for  services,  etc 199 

MECHANICS'  LIEN 

complaint  on  undertaking  to  discharge  mechanic's  lien 848  840 

MINES 

complaint  for  in  j  ury  to  employee  from  defective  construction .  628  632 

the  same,  defective  apparatus  for  operating  mine 625  634 
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compl&iQt  for  money  overpaid  by  mutual  mistake 139       118 

complaint  by  bank  to  recover  amount  of  check  paid  by  mis- 
take     180       118 

complaint  on  bond  to  procure  stay  of  proceedings  for  refor- 
mation of  mistake  in  it  and  for  judgment  on  it  as  reformed.    828       810 

MONEY  LENT 

complaints  for  money  lent 78-78 

complaint  by  lender  against  borrower 87  78 

the  same,  on  an  account 88  76 

complaint  for,  where  note  was  given 89  77 

complaint  by  pledgee  for  deficiency 90  78 

MONEY  PAID 

complaints  for  money  paid 78-100 

complaint  by  plaintiff  paying  money  to  third  person  at 

defendant's  request 91         78 

complaint  by  one  paying  debt  of  another  to  be  repaid  on 

demand 99         79 

complaint  by  maker  of  accommodation  note  having  paid  it. .      98         80 

complaint  by  accommodation  acceptor  against  drawer 94         81 

complaint  by  payer  of  raised  check 95         81 

complaint  by  indorser  of  note  who  has  paid  part 96         88 

complaint  by  municipal  corporation  to  recover  over  Judgment 

against  it  founded  on  negligence  of  defendant 97         88 

complaint  by  stockbroker  for  advances 98         84 

complaint  by  cotton  brokers  for  advances 99         85 

complaint  by  broker  after  arbitration  under  rules  of  exchange.    100         86 
complaint  by  landlord  against  tenant  to  recover  tax,  water 

rate,  etc.,  paid 101         88 

complaint  by  surety  on  lease  against  principal 102         89 

complaint  by  surety  against  principal  for  money  paid  on 

undertaking 108         90 

complaint   by  surety  against   principal  after  payment  of 

debt 104         90 

complaint  by  surety  against  co-sureties  for  oontribution 105         91 

complaint  by  joint  maker,  who  has  paid  note  against  the 

other  maker,  for  contribution.   106         98 

complaint  by  grantee,   who  assumed  mortgage  and  paid 

deficiency,  to  recover  over 107         98 

complaint  by  corporate  trustee  sued  for  fiailure  to  file  report 

against  co-trustee  for  contribution 108         95 

complaint  by  tax  collector  to  recover  over  from  owner  tax 
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complaints  in  actions  for  money  had  and  received 101-144 

general  common-law  complaint 118  101 

complaint  against  agent  for  money  collected: 114  102 

the  same,  more  specific  statement 116  103 

complaint  against  factor 116  108 

complaint  for  share  of  proceeds  of  security  issued  on  joint 

property 117  104 

complaint  against  one  who  has  wrongfully  disposed  of  plain* 

tiflPs  property,  waiving  tort 118  105 

complaint  against  attorney  for  money  collected 110  106 

complaint  to  recover  balance  of  bank  deposit IdO  106 

the  same;  short  form 121  107 

the  same,  and  accruing  interest 122  107 

complaint  by  executor  for  deposit  by  decedent  in  assumed 

name 128  108 

complaint  under  statute  to  recover  back  wager 124  108 

complaint  for  money  lost  at  play 125  109 

complaint  by  employer  for  money  lost  by  clerk  at  gambling.  126  110 
complaint  to  recover  money  lost  in  ''bucket  shop"  trans- 
action   127  111 

complaint  to  recover  back  usurious  interest  under  statute. . .  128  112 

complaint  for  money  overpaid  by  mutual  mistake 129  118 

complaint  by  bank  to  recover  amount  of  check  paid  by  mis- 
take   180  118 

complaint  to  recover  money  paid  for  stolen  securities 181  114 

complaint  to  recover  money  advanced  on  forged  collateral . .  182  115 

complaint  to  recover  money  paid  on  forged  mortgage 188  116 

complaint  to  recover  purchase  price  of  a  usurious  mortgage.  184  118 

complaint  for  advances  for  unperformed  services 185  118 

complaint  for  repayment  of  deposit  on  contract  for  purchase 

of  lands 186  119 

the  same;  defective  title 187  122 

complaint  to  recover  deposit  on  purchase  of  lands  induced  by 

fraud 188  122 

complaint  against  purchaser  of  lands  who  agreed  to  pay  pro- 
ceeds to  plaintiff 189  128 

complaint  for  deposit  on  purchase  of  horse  on  trial 140  124 

complaint  against  pledgee  of  note  for  excess  collected 141  125 

complaint  by  assignee  of  debtor  who  pledged  mortgage  to 

recover  excess  collected 142  125 

complaint  for  repayment  of  judgment  afterwards  reversed. .  148  127 

complaint  against  carrier  to  recover  back  excessive  freight. .  144  128 
complaint  to  recover   back   freight   charge  on  failure  to 

transport . .'. 146  129 

complaint  against  factor  for  price  of  goods  sold 146  129 

complaint  against  bank  for  proceeds  of  sale  deposited  by 

factor 147  180 
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complaint  against  factor  for  insurance  moneys  collected 148  181 

complaint  against  note  broker  for  proceeds  of  discount 149  ISS 

complaint  against  executor  for  money  received  by  decedent.  150  188 

complnint  to  recover  insurance  moneys  collected  by  decedent .  161  183 

complaint  by  infant  to  recover  moneys  invested  in  partnership.  153  185 
complaint  to  recover  money  paid  under  assessment  since 

vacated 153  i86 

the  same;  assessment  regular  on  face 154  188 

complaint  to  recover  money  paid  for  invalid  tax  certificate. .  155  140 
complaint  by  corporation  against  commissioners  for  moneys 

received  on  stock  subscriptions 156  143 

complaint  to  recover  fees  of  usurped  public  office 157  143 

complaint  for  recovery  over  by  municipal  corporation  against 

creator  of  obstruction  in  highway 509  613 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  for  money  had  and  received 144 

MORTGAGE 

complaint  by  grantee,  who  assumed  mortgage  and  paid  defi- 
ciency to  recover  over 107  93 

complaint  to  recover  money  paid  on  forged  mortgage 183  116 

complaint  to  recover  purchase  price  of  a  usurious  mortgage..  184  118 
complaint  by  assignee  of  debtor  who  pledged  mortgage  to 

recover  excess  collected 142  135 

complaint  against  guarantor  of  mortgage  to  recover  deficiency.  866  859 

MUNICIPAL  COPORATION 

complaints  against  municipal  corporations  for  negligence 507-610 

complaint  by  or  against,  in  New  York 45  84 

complaint  against,  alleging  statutory  notice 46  34 

complaint  by  municipal  corporation  to  recover  over  Judgment 

against  it  founded  on  negligence  of  defendant 07  83 

complaint  to  recover  money  paid  under  assessment  since 

vacated 158  135 

the  same,  assessment  regular  on  face 154  188 

complaint  to  recover  money  paid  for  invalid  tax  certificate. .  155  140 

complaint  on  town  bond  issued  in  aid  of  railroad 815  298 
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compkint  for  failure  to  guard  bridge  during  repairs 692  006 

the  same,  allegations  of  negligence  in  construction,  acoept- 

ance  and  repair 508  607 

the  same,  neglect  to  repair  sewer 6M  608 

complaint  for  negligence  in  omitting  to  clean  public  well. . .  505  609 
complaint  to  recover  damages  to  fruit  trees  through  negli- 
gence of  public  servants 596  609 

complaint  against  two  cities  for  negligence  of  workman  on 

connecting  bridge 597  609 

complaint  against  municipal  corporation  for  wrongful  treat- 
ment of  invalid 598  610 

complaint  for  recovery  over  by  municipal  corporation  against 

creator  of  obstruction  in  highway 599  612 

complaint  against  contractor  for  leaving  street  insecure 600  615 

complaint  for  leaving  unguarded  material  in  street 601  615 

complaint  against  city  erecting  nuiisance  in  street 681  708 

complaint  for  damages  caused  by  aewer 689  709 

the  same,  for  negligence  in  maintaining  sewer 690  709 

the  same,  by  maintenance  of  insufficient  sewer 691  710 

the  same,  against  municipality  for  pollution  of  pond 692  712 

NAMES 

directions  for  naming  parties 12-14 

unknown  name 18 

amending  or  adding 14 

answer  by  defendant  sued  by  wrong  name .^. .  6  6 

complaint  where  corporate  name  has  been  changed 41  82 

NAVIGATION 

complaint  against  owner  of  vessel  for  negligence  causing 

collision  at  wharf 580  595 

the  same,  collision  under  way 581  595 

the  same,  allegation  of  negligence  in  towing  vessel 588  596 

NEGLIGENCE 

complaints  in  actions  for  negligence 571-670 

complaint  by  municipal  corporation  to  recover  over  Judg- 
ment against^t  founded  on  negligence  of  defendant 97  83 

complaint  against  engineer  for  breach  of  contract  to  run 

engine,  with  damages  for  negligent  use 486  449 

complaint  against  printer  for  breach  of  agreement  and  injury 

to  plates 444  457 

complaint  against  bank  for  neglect  to  present  note 501  517 

the  same,  for  not  giving  due  notice 502  518 

complaint  against  watchmaker  for  not  using  due  care  and 

skill  in  repairing 505  519 

complaint  for  damages  for  improperly  loading  cargo 507  520 

complaint  for  damages  for  immoderately  driving  horse  ....  508  520 
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complaitit  against  hirer  of  furniture  for  not  taking  care  of 

aame    5W  821 

complaint  against  carrier  for  breach  of  duty 511  528 

complaint  against  carrier  of  passengers  for  injuries  to  person.  524  538 
complaint  against  proprietor  of  bathing-house  for  loss  of 

pocket-book  .  . : 526  536 

complaint  against  pledgee  for  loss  of  pledge 528  588 

the  same,  for  injury  to  pledge 529  539 

complaint  against  telegraph  company  for  failure  to  deliver 

message 530  539 

the  same,  charging  knowledge  of  urgent  character 581  548 

the  same,  for  negligence  of  delivering  message  twice 532  544 

the  same,  for  delay  in  delivery *  588  546 

the  same,  under  Indiana  statute 584  547 

the  same,  under  Georgia  statute 585  548 

the  same,  causing  mental  anguish 586  549 

the  same,  by  husband  for  injury  to  wife's  feelings 587  550 

complaint  against  warehouseman  for  loss  of  goods. 588  552 

the  same,  for  injury  to  goods  through  neglect  to  obey  instruc- 
tions    589  553 

complaint  against  steam  railroad  company  for  collision  with 

vehicle 553  571 

the  same,  other  allegations  of  negligence  at  crossing 554  572 

the  same,   for  collision  throwing  plaintiff  in  front  of  car 

which  ran  over  him 555  574 

complaint  b3»  passenger  in  street  car  against  steam  railroad 

company  for  collision 556  575 

the  same,  against  both  companies 557  G^5 

complaint  by  passenger  for  accident  at  bridge # .  558  576 

the  same,  injury  at  station 559  577 

the  same,  other  allegations  of  injury 560  577 

the  same,  willful  Injury  to  person  walking  oa  track 561  678 

the  same,  other  allegations  of  defendant's  act 562  579 

the  same,  by  licensee  for  injury  while  on  track 568  579 

the  same,  injury  to  employee  from  defective  equipment  and 

material 564  580 

the  same,  injury  from  defective  track 566  581 

the  same,  other  allegations  of  injury  from  defective  equip- 
ment     566  682 

the  same,  failure  to  adopt  proper  rules. 567  684 

the  same,  injury  caused  by  fellow-servant 568  685 

the  fiame   »»_    if/rAnt  ATnnlntrfnp.nt  of  f ftllow-afirvunt iMA 
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complaint  by  passenger  against  street  railway  company  for 

negligent  starting  of  oar 574  591 

the  same,  injuries  caused  by  collision  ...  575  591 

the  same,  by  passenger  on  front  platform  for  willful  act  of 

servant 576  592 

the  same,  other  allegation  of  willful  act 577  598 

the  same,  running  over  pedestrian . .  578  598 

the  same,  allegation  of  defective  brake 579  594 

complaint  against  owner  of  vessel  for  negligence  causing 

collision  at  wharf 580  595 

the  same,  collision  under  way 581  595 

the  same,  injury  through  negligent  loading  with  inflammable 

cargo 588  596 

the  same,  allegation  of  negligence  in  towing  vessel 588  596 

complaint  against  municipal  corporation  for  negligence;  pre- 
liminary allegations  and  presentation  of  claim 584  597 

the  same,  injuries  from  defective  sidewalk 585  600 

the  same,  other  allegations  of  defective  and  dangerous  side- 
walks   586  601 

the  same,  unsafe  crosswalk 587  608 

the  same,  other  allegations  of  defective  crosswalk 588  604 

the  same,  unguarded  excavation 589  604 

the  same,  obstruction  in  driveway 590  605 

the  same,  licensing  use  of  apparatus  which  frightens  horses.  591  605 

comprint  for  failure  to  guard  bridge  during  repairs 599  606 

the  same,  allegations  of  negligence  in  construction,  accept- 
ance and  repair 598  607 

the  same,  neglect  to  repair  sewer 594  608 

complaint  for  negligence  in  omitting  to  clean  public  well. . .  595  609 
complaint  to  recover  damages  to  fruit  trees  through  negli- 
gence of  public  servants 596  609 

complaint  against  two  cities  for  negligence  of  workman  on 

connecting  bridge 597  609 

complaint  against  municipal  corporation  for  wrongful  treat- 
ment of  invalid 596  610 

complaint    for   recovery    over   by   municipal   corporation 

against  creator  of  obstruction  in  highway 599  612 

complaint  against  contractor  for  leaving  street  insecure 600  615 

complaint  for  leaving  unguarded  material  in  street 601  615 

complaint  against  landlord  for  letting  unhealthy  premises. . .  602  616 

the  same,  leasing  infected  house •. . .  608  617 

complaint   against   owner  of   tenement   house  for  injury 

through  dangerous  stair  covering 604  617 

the  same,  under  New  York  charter,  defective  staira 605  619 

the  same,  neglect  to  provide  fire-escapes 606  619 

complaint  for  injuries  from  unguarded  hatchway 607  620 

the  same,  negligent  decoration  of  public  hall 606  622 
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mtinued  Form  No. 

piazza  injuring  visitor. . .  609 

to  child  from  unguarded  pool 610  62S 

s  to  child  from  dangerous  play  grounds 611  624 

t  owner  and  occupant  of  premises  for  injury 

losion  thereon 613  634 

t  owner  or  lessee  of  defective  wharf 618  624 

«  to  vessel  from  bad  bottom  of  dock 614  625 

ve  construction  of  wharf 615  627 

gligence  of  mill  owners  overflowing  lands. .  616  627 
t  employer  for  injury  to  servant  by  fall  of 

617  62S 

building  through  overloading  floors 618  629 

door 619  630 

efective  scaffold 620  681 

ve  elevator  car 621  632 

ion  of  steam  engine 622  632 

mt  construction  of  mine 623  632 

place  to  work 624  633 

ve  apparatus  for  operating  mine 625  634 

hanced  by  defendant's  neglect 626  634 

f  safely  appliance 627  685 

issary  appliance  of  dangerous  character. ...  628  686 

in  safety  appliance 629  636^ 

to  keep  machinery  in  repair 630  6^ 

>etent  fellow-servant 681  638 

dangerous  tool  by  inexperienced  servant. . .  632  63^ 
t  attorney  for  negligence  in  prosecution  of 

633  640 

mt  defense 634  642 

ling  title 685  64a 

mt  or  fraudulent  investment 686  644 

dishonest  advice 637  645 

t  physician  for  maltreatment 638  647 

^ligent  treatment 689  648 

[practice  as  surgeon 640  648 
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the  same,  injury  to  sheep. 349  660 

complaint  against  owner  of  horse  left  unguarded  in  street. . .  660  661 
complaint  against  owner  of  vehicle  negligently  driven  injur- 
ing pedestrian 651  662 

the  same,  injuring  vehicle 652  662 

the  same,  injury  sustained  in  avoiding  collision 653  668 

complaint  for  injuring  borrowed  or  hired  chattels 654  668 

complaint  for  negligence  in  watching  fire 655  664 

allegations  of  damage  from  bodily  injury 656  664 

the  same,  more  specific  allegations 657  666 

the  same,  expenses  incurred  in  employing  substitute 658  667 

the  same,  endeavoring  to  reduce  damages 659  667 

the  same,  loss  of  separate  earnings  by  married  woman 660  668 

the  same,  by  husband  for  injury  to  wife 661  668 

complaint  by  master  for  loss  of  services  of  apprentice  through 

defendant's  negligence 662  670 

complaint  for  negligence  causing  death  against  owner  of 

vessel 663  681 

the  same,  against  bathing-house  keeper  not  supplying  life- 
saving  apparatus 664  685 

complaint  against  city  for  negligence  in  maintaining  sewer. .  690  709 
notes  of  recent  cases  involving  questions  of  pleading  in 

actions  against  carriers  for  loss  or  injury  to  goods 534 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  against  telegraph  companies 650 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  for  negligence 671 

for  complaints  based  on  negligence  of  sheriffs,  see  Sheriffs. 

NEGOTIABLE  BONDS 

complaint  on  negotiable  bond 813       296 

another  form  on  railroad  bond  requiring  certification  by 

trustee 814        297 

complaint  on  town  bond  issued  in  aid  of  railroad 815       298 

complaint  on  coupon 316       802 

complaint  on  coupon  of  bond  issued  by  town  in  aid  of 

railroad '    817        802 

complaint  against  guarantor  of  payment  of  coupons  upon 

negotiable  bonds 866       849 

NEW  PROMISE 

complaint  on  debt  outlawed  or  discharged  and  revived  by 
new  promise 220       207 

NEXT  OP  KIN 

complaint  by 88         26 

NON-NEGOTIABLE  NOTE 

complaints  on 216-218 
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"NOTICB  Form  Na 

aWegadon  of  nodoe  to  continuer  of  improper  embankment. . .  607  715 

NUISANCE 

complaints  in  actions  for  nuisance 087  719 

complaint  by  municipal  corporation  to  recover  over  judg- 
ment against  it  founded  on  negligence  of  defendant 07  83 

complaint  for  breach  of  covenant  against  nuisances 490  428 

complaint  for  damages,  for  abatement  and  damages  or  for 

injunction  and  damages  against  erector  of  slaughter-house.  605  687 

the  same,  against  a  continuer 666  900 

the  same,  against  powder  factory 467  680 

the  same,  against  storing  of  explosives 668  600 

the  same,  against  brick-kiln 660  601 

the  same,  against  gas  works 670  603 

the  same,  against  factory  machinery  causing  vibration  and 

noise 671  608 

the  same,  against  eloctrfc  light  plant 672  604 

the  same,  against  manufacturing  on  upper  floor 678  604 

the  same,  against  gambling  hall 674  606 

the  same,  against  disorderly  house 675  607 

the  same,  against  boycott  by  trades-union,  etc 676  600 

the  same,  against  obstruction  in  highway 677  701 

the  same,  by  private  individual,  sustaining  damage 678  701 

the  same,  against  excavation  along  highway 670  702 

the  same,  against  structure  on  highway  frightening  horses. .  680  70S 

the  same,  against  erector  of  structure  in  public  street 681  703 

the  same,  against  coal  hole  in  sidewalk 682  705 

the  same,  for  obstructing  private  way 688  706 

the  same,  from  water  flowing  from  adjoining  roof 684  706 

the  same,  for  undermining  plaintifTs  land 685  706 

the  same,  where  plaintiff  is  reversioner 686  707 

the  same,  where  plaintiff's  buildings  were  undermined 687  707 

the  same,  under  statute 688  708 

the  same,   against   municipality  for   damages  caused    by 

sewer 680  709 

the  same,  for  negligence  in  maintaining  sewer 600  709 

the  same,  by  maintenance  of  insuflScient  sewer 601  710 
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the  same,  for  diverting  water  used  for  Irrigation 702  719 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  for  nuisance 720 

OFFICSR8 

naming 1$ 

complaints  a£Fecting 61,  6^ 

complaints  on  official  bonds  and  undertakings 815-940 

complaint  by  or  against  officer  in  official  capacity 78  61 

complaint  to  recover  fees  of  usurped  public  office 107  148 

OIL 

complaint  against  wholesale  dealer  for  selling  explosive  oil..    645  658 

PARENT  AND  CHILD 

complaint  for  services  of  private  tutor 107  187 

complaint  for  services  and  supplies  at  boarding  school 108  187 

complaint  by  parent  for  services  of  child 268  189 

PARTIES 

general  instructions  as  to  naming 12-14 

suing  or  sued  on  behalf  of  self  and  others 14-17 

assignees  and  others  holding  derivative  title 18-26 

complaints  affecting  associations 26-28 

actions  affecting  bankers 29 

actions  affecting  corporations 29-35 

actions  affecting  executors  and  administrators 86-44 

actions  affecting  husband  and  wife 45-47 

actions  affecting  infants 47,  48 

jurisdictional  allegations  as  to  citizens,  aliens,  etc 49-^1 

actions  affecting  lunatics,  etc % 52,58 

actions  affecting  married  women 54-57 

actions  affecting  partners 58-60 

actions  affecting  public  officers 61,  62 

actions  affecting  receivers 68-66 

actions  affecting  stockholders 68-70 

stating  reason  for  making  party  defendant  instead  of  co- 
plaintiff  4  5 

answer  by  defendant  sued  by  wrong  name 6  6 

answer  by  infant 7  6 

answer  by  lunatic 8  6 

complaint  by  one  suing  on  behalf  of  himself  and  others 17  14 

the  same,  another  form 18  16 

complaint  against  defendant  as  representative  of  class 19  17 

allegation  of  co-executor's  refusal  to  Join 55  48 

complaint  in  Federal  court  showing  citizenship,  etc 65  49 

the  same,  in  equity 66  49 

PARTNERSHIP 

naming  parties 14 

complaints  in  actions  affecting  partners 68-60 
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led  Form  No. 

partners 76  58 

surviving  partner 77  60 

recover  moneys  invested  in  partner- 

152  135 

I  by  partnership 231  224 

^n  note  payable  to  firm 232  225 

partner  on  note  payable  to  firm 233  225 

inst  surviving  partner  on  firm  note. .  284  226 
gainst  remaining  partner  on  agree- 

451  465 

es  on  bond 452  466 

:reement 221  209 

0  pay  share  of  profits  for  assignment 
222  210 

»n  of  person  having  interest 79  62 

hire 176  167 

's  services 192  186 

dan  for  maltreatment 688  647 

treatment 639  648 

;e,  as  surgeon 640  648 

allegation 641  649 

2  9 

atal 8  9 

gees  for  unliquidated  damages 588,  539 

r  deficiency 90  78 

>ney  advanced  on  forged  collateral. .  132  115 


POOR                                                                                                   FWm  No.  Pwre. 

C'ompUiDt  by  town  for  support  of  lunatic lU  99 

cutnplaint,  by  town  for  support  of  lunatic,  undet  atatute 112  100 

POWDEli  FACTORY 

ciimplHintagiiost,  OS  nuisance 667  6B9 

PRESENTMENT 

excusing  non-piesentment  of  note,  mAker  not  found S51  340 

the  sntnc,  waiver  by  Indorser 253  240 

tbe  same,  waiver  after  maturity  353  HI 

PRINCIPAL  AND  AGENT 

complaiDta  agninst  agents  for  unliquidated  damages S12-318 

compluint  aguitiM  agent  for  money  collected 114  102 

the  same:  more  spedflc  statement IIB  102 

complaint  agiiitist  one  who  baa  wroogtully  disposed  of  plain- 
tiffs properly,  waiving  tort 118  lOB 

complaint  against  factor  for  Insurance  moneys  collected 148  ISl 

complaint  for  surWcea  on  employment  of  supposed  agent. . .  311  195 

complaint  on  note  signed  by  agent 280  228 

COmplEtiut  by  principal  against  bank  for  refusal  to  pay  check 

drawn  agaitmt  deposit  by  agent  in  hia  own  name 800  388 

compUiot  on  bund  for  faithful  accounting  of  an  agent 822  808 

complaint  against  agent  for  breach  of  instructions  in  selling 

goods 442  406 

complaint  against  agent  for  not  using  diligence  to  sell  goods.  498  013 

the  same,  for  cnreleasly  selling  to  insolvent 494  018 

the  same,  for  taking  worthless  paper 495  018 

tbe  same,  for  breach  of  instructions  as  to  sale 406  014 

the  same,  for  failure  to  properly  apply  collections  made 497  014 

complaint  against  auctioneer  for  selling  below  seller's  limit. .  498  010 

the  same,  for  selling  on  credit 499  516 

complaint  against  auctioneer  or  agent  for  not  accounting. . . .  600  616 

cnrnplninC  QgaiDst  bank  for  neglecting  to  present  noie 001  017 

,         the  same,  for  not  giving  due  notice 602  018 

complaint  agaliiBt  attorney  for  negligent  or  fraudulent  inveat- 

meut 686  644 

FHINCIPAL  AND  SURETY 

complaint  by  surety  on  lease  against  principal 103  89 

comolaint  by  surety  against  principal  for  money  paid  OD 

nnderlaking 108  90 

complaint  by  surety           st  principal  after  payment  of  debt..  104  90 

complaint  by  aiiretj             st  co-sureties  for  contribution ....  105  91 

complaint  on  band              t  againat  principal  and  sutMles  . . .  830  800 
complaint  against                }□  bond  of  executor,  aft«r  letters 

revoked 828  817 

complaint  against              or  payment  of  rent 869  865 

complaint  against              on  coQtnct  for  worit  and  servloea.  868  8M 
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PRINCIPAL  AND  BtTRBTY-ConUnaed    '  Pbrmfc 

(.■ompUlot  bj  ■uretjr  ■gkiiwt  priscip*!  on  pmwilii    to  indeai- 

ni'y 4tf 

complaint  on  iDdemDity  bond  to  letiriBg  partner til 

PRINTER 

complalot  agmlntt  priata  for  bRMli  of  agraeinent  mud  injorr 
topUtat 414 

PROBATB 

allegliig  prohkW  and  Wtiefs  grmatMl  by  ^pTtnl  oOcer B 

PROMISE 

complaint  upon  praniM  lo  ikM  pasoa  ta>  j^j  ^m*^  b> 

plalntifl m 

PROMISE  OF  XARRUGE 

rompUnt  (or  tMMk  of  pMain 4H 

tbeiMne, ^fr  ~^  wnhi fli 

PROMIS80RT  SOTK 

See  BiUA  NonB  axb  CKBn& 

PUBLIC  HALL 

rninrhlnT  frii  iaJiiij  ifciiih  TiUhj.  fa^ul— fli 

PUBLIC  OFFICERS 

conplainta  iffwiMj _  K 

ooniplaint  by  or  a^aiwi  adbar  •«  lAaai  sa^dn  ,      Tf 

QUARANTINE 

complaint  agmisa  msxxt^ 
meot  of  iDvalid 

RAILROADS 

complaints  afaiatf  Mm^  ri^-nw  '■—■—-  - 
comphlnti  afaiux  Mtm  nLer«ii  -imriiBii 

Tehicle 

the  Mme.  oUmt  al^rnCL-vf  .-£  a^^:^i~  k 
the  same,  for  cdHra,*  U--,-»-nz  iia-nyaT  =  - 

ran  over  him 

coinplaiDt  bj  ptaw^pa-  n  iciec  ar  kS^^ 

cMupaliv  fc*  c\\^i^:*. 
the  eaniF.  ^aioM  S^  -(■unmia 
compUini  by 

IbcMBir.  .<:" 
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the  same,  injury  from  defective  track 696  581 

'^  "^x^  ^^    same,    other    allegatloiis   of  injury    from    defective 

equipment 666  582 

,  y^                        the  same,  failure  to  adopt  proper  rules 567  584 

'*^i                the  same,  injury  caused  by  feUow-servant 568  585 

the  same,  negligent  emplojrment  of  fellow-servant 569  586 

the  same,  employee  injured  by  being  transferred  to  different 

nsr -jj..                       service 570  587 

complaint  against  railroad  for  setting  fire 571  588 

^                            complaint  against  railroad  for  killing  animals 572  589 

^  ^  U                  the  same,  under  Now  York  (statute 578  590 

complaint  by  passenger  against  street  railway  company  for 

negligent  starting  of  car 574  591 

tlie  same,  injuries  caused  by  collision 575  591 

the  same,  by  jMSsenger  on  front  platform  for  willful  act  of 

servant 576  592 

the  same,  other  allegation  of  willful  act 677  598 

the  same,  running  over  pedestrian 578  598 

the  same,  allegation  of  defective  brake 679  594 

complaint  against,  for  continuing  insuflacient  sluiceway 698  715 

complaint  against,  for  trespass  upon  highway 717  789 

See  Carriers. 

REAL  PROPERTY 

complaints  in  actions  for  breach  of  covenants 418-448 

complaints  in  actions  for  breach  of  contracts  for  sale  of  real 

estate 508-509 

complaints  in  ejectment 728-780 

complaints  in  actions  for  trespass  upon  real  property 785-740 

complaints  in  actions  for  waste 744-749 

complaint  for  injuries  from  unguarded  hatchway 607  620 

the  same,  negligent  decoration  of  public  hall 608  622 

the  same,  fall  of  piazza  injuring  visitor 609  622 

the  same,  injury  to  child  from  unguarded  pool 610  628 

the  same,  injuries  to  child  from  dangerous  play  ground 611  624 

complaint  against  owner  and  occupant  of  premises  for  injury 

caused  by  explosion  thereon 612  624 

complaint  against  owner  or  lessee  of  defective  wharf 618  624 

the  same,  injuries  to  vessel  from  bad  bottom  of  dock 614  625 

the  same,  deifective  construction  of  wharf 615  627 

complaint  for  negligence  of  mill  owners  overflowing  lands.. .  616  627 
complaint  for  injury  from  fall  of  building  through  overload- 
ing floors 618  629 

the  same,  fall  of  door 619  630 

the  same,  defective  elevator  car 621  682 

complaint  for  damages  from  water  flowing  from  adjoining 

roof 684  706 

the  same,  for  undermining  plaintilTs  land 686  706 

100 


*l^^ 


IlO^BZ  TO  YoLinf  B  L 
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compWnt  by  surety  against  principal  on  promise  to  indem- 
nify       448  46a 

complaint  on  indemnity  bond  to  retiring  partner 452  46ft 

PRINTER 

complaint  against  printer  for  breach  of  agreement  and  injury 
to  plates 444       457 

PROBATE 

alleging  probate  and  letters  granted  by  special  officer 58         41 

PROMISE 

complaint  upon  promise  to  third  person  to  pay  money  to 
plaintiff 216       205 

PROMISE  OF  MARRIAGE 

complaint  for  breach  of  promise 454       470 

the  same,  marriage  with  another 465       472 

PROMISSORY  NOTE 

See  Bills,  Notbs  and  Checks. 

PUBLIC  HALL 

complaint  for  injury  through  falling  deooradon 606       622 

PUBLIC  OFFICERS 

complaints  affecting 61,62 

complaint  by  or  against  officer  in  official  capacity 78         61 

QUARANTINE 

complaint  against  municipal  corporation  for  wrongful  treat- 
ment of  invalid 596       610 

RAILROADS 

complaints  against  steam  railroad  companies  for  negligence.     . .  571-5iN) 
complaints  against  street  railroad  companies  for  negligence.     . .  591-594 
complaint  against  steam  railroad  company  for  collision  with 
vehicle 558       571 
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tbe  laine,  Injury  from  detectf ve  tnck S«6  581 

the    nmo,    other    allegadoaa   of  Injury    from    defectiTe 

equipment S64  682 

the  same,  fkUora  to  tulopt  proper  rulsa 067  SS4 

the  aune,  hijury  cauiied.  bj:  feUow-serv&nt 098  08A 

the  Mine,  negligent  emploTmeut  of  fellow-terTant ON  S86 

the  tune,  employee  injarad  by  being  tmoBferred  to  different 

serrice 570  587 

complaint  against  railrond  for  setting  tK 071  5&H 

complaint  agninst  milroad  for  killing  animals 072  589 

Uie  same,  under  Now  Tork  ttntute 678  690 

complaint  by  passenger  against  atrvet  railn-ay  company  (or 

DHgligenl  Btaning  of  car  674  591 

the  same,  injuries  caused  by  collision 075  691 

tlie  same,  hy  passenger  on  front  platform  for  willful  act  of 

servant 076  092 

the  same,  other  sllegnUon  of  willful  act 677  698 

the  same,  running  over  pedestrian 578  09S 

the  same,  allegation  of  defective  bnke 079  094 

complaint  against,  for  continuing  Insuffldent  sluiceway 496  710 

complaint  against,  for  trespass  upon  highway 717  789 

See  Cahriers. 
REAL  PROPERTY 

complaints  In  actions  for  breach  of  covenants 41ft-448 

complaints  in  actions  for  breach  of  contracts  for  tale  of  nal 

estate B08-509 

complaints  in  ejectment 728-780 

complaints  In  actions  for  trespass  upon  real  property 780-740 

complaints  In  actions  for  waste 744-749 

complaint  for  Injuries  from  unguarded  hatchway 607  6S0 

the  same,  negligent  decoriLtionof  public  hall 608  633 

the  same,  fall  of  piazza  injuring  vidtor 009  622 

the  same,  injury  to  child  from  unguarded  pool 610  628 

the  same,  injuries  to  child  from  dangerous  play  ground 611  ft24 

com        it  against  owner  and  occupant  of  premises  for  injury 

c         I  by  explosion  thereon 619  624 

cor          t  against  owner  or  lessee  of  defecUve  wharf 618  624 

th            .  injuria  to  vessel  from  bsd  bottom  of  dock 614  633 

th              defective  consiruetion  of  wharf 615  627 

c-              ,  for  negligence  of  mill  ownerB  overflowing  lands...  616  627 
c                ■  for  injury  from  fall  of  building  through  overtnad- 

n 618  629 

fall  of  door 61«  680 

lefectlve  elevator  car 621  682 

for  damages  from  water  flowing  from  adjoining 

664  706 

[irundermlningplaintltrs  land.. tBH  706 
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lYie  same,  where  plaintiff  is  reversioner 686  707 

tbe  same,  where  plaintiff's  buildings  were  undermined 687  707 

the  same,  under  statute 688  708 

the  same,  against   municipality  for   damages   caused   by 

sewer 689  709 

the  same,  for  negligence  in  maintaining  sewer 690  709 

the  same,  by  maintenance  of  insufficient  sewer 691  710 

the  same,  against  municipality  for  pollution  of  pond 692  712 

the  same,  against  private  drain 693  713 

the  same,  against  dam  causing  overflow  of  lands 694  714 

the  same,  against  erector  and  continuer  where  land  has  been 

transferred 695  714 

averment  of  special  damage  to  plaintiff's  land 696  715 

allegation  of  notice  to  continuer  of  improper  embankment  . .  697  715 

the  same,  against  niilroad  continuing  insufficient  sluiceway .  698  715 

the  same,  for  damages  caused  by  bursting  of  reservoir 699  716 

the  same,  for  diverting  water  used  for  ttrigation 702  719 

complaint  in  ejectment,  general  form 703  723 

the  same,  by  one  who  has  been  ousted 704  724 

the  same,  by  owner  of  undivided  interest 705  726 

the  same,  by  widow  for  dower 706  726 

the  same,  by  widow  and  heirs.  ...   707  727 

the  same,  setting  forth  plaintiff's  title  by  deed 708  727 

the  same,  by  devisee 709  728 

the  same,  by  lessor  against  tenant 711  729 

complaint  for  trespass,  ordinary  form 712  735 

the  same,  repeated  acts 713  736 

the  same,  allegations  of  special  damages 714  786 

the  same,  for  entering  house  and  injuring  goods. 715  737 

the  same,  by  defendant's  animals 716  788 

the  same,  by  railroad  company  upon  highway ....  717  739 

tbe  same,  for  treble  damages  for  forcible  entry  and  detainer.  718  740 

jom  plaint  by  lessor  for  damages  for  waste 719  744 

the  same,  by  remainderman  against  life  tenant 720  745 

the  same,  by  ward  against  guardian 721  746 

the  same,   by  tenant  in  common  or  joint  tenant  against 

co-tenant 722  746 

the  same,  by  heir  against  dowress 723  747 

the  same,  by  purchaser  at  sheriff's  sale 724  747 

t.hA  aitTnA    hv  rAilAmnfinnpr  AorAinat  nnrohAAAr  7QK  *7Aii 


RECEIVBRB  yonnlto,      Pi^e. 

compkints  affecting 68-66 

complolDt  bj  receiver  pendoite  lit*. 80  68 

ccmpMnt  by  receiver  of  corporation  appointed  In  sequestra- 
tion proceedings 81         63 

complaiDt  bj  temporarj  receiver  appointed  in  proceedings 
for  voluntary  dissolution  of  corporation 83         64 

complaiDt  by  receiver  in  supplemeDtary  proceedings 88         63 

by  foreign  receiver  of  foreign  corpomtion  to  reacb  assets.       94  66 

complaiot  by  receiver  ou  bond  given  by  bis  predecessor 329       S22 

HEPOHMATION 

complftini  on  bond  to  procure  slay  of  proceedings  for  reforma- 
tion of  mistake  in  it  aiid  fur  Judgment  on  it  as  reformed. .    8C8       8t0 
RENT 

complaint  on  bond  for  rent  against  principal  and  sureties 830        305 

complatDt  agfiiDst  sitretita  for  payment  of  rent 862       S66 

9cu  Lakdwjbd  asd  Tekujt. 
BEPLEVIS 

complaint  on  unilertakin;  in  replevin 846        8S7 

complaint  ou  undtrtaking  for  return  of  replCTled  property. .     846        888 
REPLY 

Belting  up  several  defenses IS  7 

bj  direction  of  court IS  8 

REPRESENTATIVE  CAPACITY 

stating 18 

RESERVOIR 

complaint  for  dama^r^H  caused  by  bursting 690        716 

RESIDENCE 

jurisdiclinnBl  allegntlons  In  cases  of  citizens,  aliens,  etc it-Hl 

iilk-gation  of  residence  of  defendant  conferring  juiisdictlOD. .      69         61 
RESTITUTION 

complaint  forrepaymentotjudgmentafterwudareverMd..    148       127 

ROYALTIES 

complaint  on  royalty  agieetnent 391       909 

BALES 

complaintB  in  actions  for  goods  sold  and  delivered . .  146-159 

complaints  in  actions  on  contracts  of  sale 478-400 

complaint  to  recover  puicbase  price  of  a  usurious  mortgage.  184        118 

complaint  for  deposit  on  purchase  of  borse  on  trial 140        1S4 

complaint  for  sule  itnd  delivery;  reasonable  value. 108       146 

the  same,  agreed  price 169        147 

the  same,  short  form  upon  an  account 160       148 

the  same,  alleging  ci 
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the  stune,  alleging  oontract  and  acoeptance  of  partial  per* 

fonnance 1«B       150 

the  same,  aak  to  defendant  and  delivery  to  third  person 168       150 

the  same,  for  price  after  delivery  upon  trial 164       151 

the  same,  anticipating  and  avoiding  defense  of  payment 165       151 

the  same,  anticipating  and  avoiding  defense  of  unexpired 

credit 166       158 

complaint  against  one  wrongfully  appropriating  plaintiff's 

chattels 167       154 

complaint  for  price  of  goods  sold  with  allegation  of  fraud 

in  inducing  sale 168       154 

complaint  for  necessaries  furnished  defendant's  wife  or  infant 

children 169       155 

complaint  against  husband  and  wife  for  goods  sold  for  her 

separate  estate 170        156 

complaint  for  price  of  stock  and  fixtures  of  store  and  good 

will  agreed  to  be  paid  in  installments 171        158 

complaint  against  fraudulent  purchaser  for  price  and  for 

injunction  restraining  sale 172        158 

note   of   recent   cases  inrolvi&g  questions  of  pleading  in 

actions  for  the  price  of  goods  sold 158 

complaint  on  guaranty  of  dividends  on  stock 861       854 

complaint  on  guaranty  of  payment  for  goods  sold 364       357 

complaint  against  seller  for  non-delivery 456       473 

the  same,  failure  to  deliver  part 457       476 

the  same,  allegation  of  special  damages 458,  459       476 

complaint  against  seller  alleging  part  payment 400       477 

complaint  against  seller  of  stock  for  non-delivery 461        477 

the  same,  showing  anticipated  refusal 462       478 

complaint  against  seller  of  good  will  for  breach  of  agreement 

not  to  compete 468       479 

nnmnlaint  AcrAinnf.  hnvpr  for  fiiilnrft  tn  rttomvpi 464-         479 
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compUiot  for  breach  of  wamalj  t>t  Utie 488  600 

complunt  J<M' breach  of  wamntj  ttatogmaineiwBiof  note..  4M  SOI 

BonpUints  !□  nctioDS  (or  breach  of  warranty 491-503 

complaints  !□  actiniu  for  breadi  of  cootntcta  for  aale  of  real 

estate..  608-609 

See  Vemdob  and  Pdbckabbk. 

SAVINGB  BA.NKB 

compUInt  by  executor  for  deposit  by  decedent  Id  assumed 

name 128  106 

SCAFFOLDS 

complaint  for  iojuriea  from  defectiTe  scaffold 630  681 

SCHOOLS 

compl^Dt  for  KrviceB  and  supplies,  at  boarding  schoot 19B  167 

complaint  for  Injuries  to  child  from  daogeroua  plajground. , .  011  6M 

BEWER 

complaint  for  neglect  to  rup^r Oftl  608 

complaint  agaiost  citj  for  damage  caused  by 688  TOO 

the  same,  for  negligence  in  maintaining  sewer 690  709 

the  eame.  by  maintenance  of  Insufficient  sewer 691  710 

SECURITY  FOR  COSTS 

complaint  on  undertaking  as  security  for  coats 886  S3T 

SERVICES 

complnints  in  actions  for  services  and  materials  funisbed 109-302 

complaint  tor  advances  for  unperformed  services 18S  1 18 

general  form  of  complaint  for  services. 177  169 

the  aame,  upon  an  account 179  170 

complaint  for  commissions  of  broker 178  171 

complaint  for  broker's  services  dependent  on  price  secured. .  180  171 

complaint  for  services  of  factor 181  173 

complaint  fur  services  in  effecting  iDsurance ..:.  183  173 

complaint  for  scrvicee  in  editing  newspaper 188  173 

the  snme,  in  compiling  book 184  173 

complaint  for  uewf           advertising 185  178 

complaint  for  servl          '  ad vertdaing  agent 18B  178 

complaint  for  arch            services 187  178 

complaint  for  attoT          service*...     188  174 

the  same,  under  n           and  modified  retainer. 189  174 

the  same,  against             e  of  client  for  share  of  proceeds 100  170 

complaint  by  atto  recover  for  services  and  establish 

lien  on  Judgme              191  190 

complaint  for  phi               services 103  180 

complaint  for  uui               's  services 108  lal 

complaint  for  aur              iservlces IM  ^W 

complaint  for  dei                -vices 195  188 

complaint  againt               ,tlon  for  services  of  officer 196  iSf 
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complaint  for  services  of  private  tutor 197  187 

complaint  for  services  and  supplies  at  boarding  school 196  187 

complaint  for  board  and  lodging 199  188 

complaint  for  stabling  and  care  of  horses 200  189 

complaint  for  freight  against  consignor 301  189 

complaint  for  freight  against  consignee 203  189 

complaint  by  parent  for  services  of  child 208  189 

complaint  for  work  and  materials  incidentally  furnished 204  190 

the  sane,  on  an  account 205  191 

complaint  for  dam;.ges  for  breach  of  special  contract  for 

services 306  191 

complaint  for  imparting  information  on  request 207  192 

complaint  for  extra  work  in  course  of  employment 208  198 

complaint  on  special  contract  completely  fulfilled 209  193 

the  same,  fulfilled  by  assignee 210  194 

complaint  for  services  on  employment  of  supposed  agent. . .  211  195 

complaint  on  building  contract 212  196 

the  same,  another  form 218  196 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  for  services,  etc .  ...  199 

SHERIFFS 

complaints  in  actions  against  sheriffs 555^564 

allegation  of  breach  of  sheriiTs  bond  in  neglect  to  levy 881  324 

the  same,  for  neglect  to  sell  after  levy 882  325 

the  same,  for  neglect  to  return 833  825 

allegation  of  judgment  for  damages  and  costs  against  sheriff.  384  326 
complaint  on  undertaking  to  indemnify  sheriff  for  levy  under 

execution 844  835 

complaint  against  sheriff  for  failure  to  return  execution 548  555 

the  same,  for  neglect  to  levy 544  557 

the  same,  for  neglecting  to  arrest  under  body  execution 545  558 


STIPULATION  Form  Mo.      Tatn. 

complaiDt  oa  sttpulation  to  refund  tbe  monej'  deposited  to 

Btay  execution 288       311 

dTOCKBROEERB 

complaint  by  stockbroker  for  odvnncea 98         84 

complaint  agatnat  stockbroker  for  negligence  In  opterating 

"  Btraddle  '* 64i        656 

STOCKHOLDERS 

complaints  affecting 68-70 

complaint  In  stockholder's  action  where  directors  are  impli- 
cated, or  will  not  sue 86         98 

the  same.  Id  Federal  court 86         10 

STREETS 

See  HiOHWATs;  HmiiciPAi.  Cokpobationb;  NROLiasMCB. 
SUBSCRIPTION 

complaints  on  subscripUOD  papers 404-108 

complaint  on  note  for  voluntary  subscription  conditional  on 

securing  certain  amount 340        281 

complaint  on  subscription  to  corporate  stock,  made  in  certifl- 

cate  of  lacorporatioD 809       404 

the  same,  by  agreement  prior  to  Inccrporation 400       406 

the  same,  by  suhscriptiou  subsequent  to  incorporation 401       407 

complaint  on  subscription  to  expenses  of  public  enterprise. .    402       408 
SUPPLEMENTAL  PLEADING 


SUPPLEMENTARY  PROCEEDINGS 

complaint  in  action  by  receiver 88         66 

SURETIES 

See  Prihcipal  ahd  Suhety. 
SURGEON 

complsiDt  against,  for  malpractice 640       648 

the  same,  more  specl&c  allegation 641       640 

SURVIVING  PARTNER 

complaint  by  or  against Tt         6C 

TAX 

complaint  by  tax  collector  to  recover  over  from  owner  tax 

which  plaintlfl  has  paid 100         96 

comnlalnt  to  recover  money  paid  for  invalid  tax  certiflcate. .     15S        140 
TELEf         'H  COMPANIES 

coi  ts  against  telegraph    companies  for  unliquidated 

a M9-650 

Ci  t  against  telegraph  companv  for  hlture  to  deliver 

) 680       S80 

charging  knowledge  of  urgent  character 6Sl       548 
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the  eame,  for  negligence  of  delivering  message  twice 532  544 

the  same,  for  delay  in  delivery 588  *^ 

the  same,  under  Indiana  statute 534  547 

the  same,  under  (Georgia  statute 586  548 

the  same,  causing  mental  anguish 586  540 

the  same,  hy  husband  for  injury  to  wife's  feelings 587  550 

notes  of  recent  cases  involving  questions  of  pleading  in 

actions  against  telegraph  companies 550 

TENANT  FOR  LIFE 

complaint  against,  for  waste 720       745 

TENANTS  IN  COMMON 

complaint  by  tenant  against  co-tenant  for  waste 722       746 

TENEMENT  HOUSE 

complaint  against   owner  of  tenement  house  for  injury 

through  dangerous  stair  covering 004       617 

the  same,  under  New  York  charter,  defective  stairs 605       619 

the  same,  neglect  to  provide  fire-escapes 606       610 

TOWN 

complaint  by  or  against,  in  New  York 45         84 

complaint  by  town  for  support  of  lunatic Ill         ttO 

complaint  by  town  for  support  of  lunatic,  under  statute. ...    112       100 

complaint  on  town  bond  issued  in  aid  of  lailroad 815       2S^ 

complaint  on  coupon  of  bond  issued  by  town  in  aid  of 

railroad 817       802 

See  Municipal  Gobforatiohb. 

TRADES-UNION 

complaint  to  enjoin  boycott  by 676       699 

TREES 

complaint  to  recover  damages  to  fruit  trees  through  negli- 
gence of  public  servants 596       609 

TRESPASS 


DNDERTAKtNGS  — Continued  Form  No. 

comptaiat  on  undertaking,  sbort  form,  irbere  undertaking 

recitea  facta 385 

complaint  on  undeTtaklog  aa  security  for  costs 336 

complaint  on  undertaking  for  (»sta  of  appeal  to  Court  of 

Appeals 387 

tbe  aame,  on  appeal  to  stay  execution 888 

complaint  od  undertaking  on  appeal  from  auTTOgate 339 

complaint  on  undertaking  on  attnchment 840 

complaint  on  undertaking  to  discharge  attachment 841 

complaint  on  undertaking  on  arrest 343 

complnint  on  undertaking  which  was  given  to  procure  dis- 
charge from  arrest 348 

complaint  on  undertaking  to  Indemnify  sheriff  for  levy  under 

execution 344 

complaint  on  undertaking  in  replevin 845 

complaint  on  undertaking  for  return  of  replevied  property . .     846 

complaint  on  undertaking  on  injunction 847 

complaint  on  undertaking  todiscliarge  mechanic's  lien SM 

UNKNOWN  NAME 

designating  party 

USB  AND  OCCUPATION 

complaint  for  uae  and  occupation,  general  form ITS 

the  same,  agreed  value 174 

the  same,  (or  lodgings 175 

note  of  recent  cases  involving  questions  of   pleading  in 

actions  for  use  and  occupation 

USURY 

complaint  to  recover  back  usurious  Interest  under  statute. . .     128 
complaint  to  recover  purchase  price  of  a  usurious  mortgage.     184 
VENDOR  AND  PURCHASER 

(vinini<tints  in  actiona  for  breach  of  contracts  for  aale  of  real 

e '. 50 

lint  for  repayment  of  deposit  on  contract  for  purchase 

.nds 186 

oe;  defective  title  187 

lint  to  recover  deposit  on  purchaae  of  landa  Induced 

nud 188 

dnt  against  purchaser  of  lands  vbo  agreed  to  pay  pro- 

ito  plaintiff 189 

ktnt  for  unpaid  conalderatlon  of  conveyance S18 

lint  against  vendor  for  damages  and  redelivery  of 

rities 488 

9ie,  against  executor,  setting  forth  incumbrances  on 

487 

dnt  against  purchaser  for  failure  to  lake  IJtle 488 

dnt  against  purchaser  at  auction  for  defldency  on 

e 488 

101 
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VENDOR  AND  PURCH  A8ER  —  Continued  Form  No.  rtigei 
averment  of  defendant's  rescission  as  excuse  for  plaintiff's 

non- performance 490  508 

averment  of  false  representations  preventing  plaintiff  from 

fulfilling 491  509 

complaint  by  vendor  against  executor  of  purchaser 493  509 

VESSELS 

complaints  in  actions  on  charter  parties 34^-846 

complaints  for  negligence  in  operating  vessels 595,  596 

complaint  on  bond  to  discharge  vessel  from  attachment 324  813 

complaint  for  damages  for  improperly  loading  cargo 607  520 

complaint  against  owner  of  vessel  for  negligence  causing 

collision  on  wharf 580  595 

the  same,  collision  under  way : 581  595 

the  same,  injury  through  negligent  loading  with  inflammable 

cargo 582  596 

the  same,  allegation  of  negligence  in  towing  vessel. .'. 583  596 

complaint  for  injury  to  vessel  from  bad  bottom  of  dock. ...  614  625 

complaint  for  injuries  from  explosion  of  steam  engine 622  632 

complaint  for  negligence  causing  death,  against  owner  of 

vessel 663  681 

VILLAGES 

complaint  by  or  against,  in  New  York 45  34 

See  Municipal  Cobporations. 

WAGER 

complaint  under  statute  to  recover  back  wager 124  108 

WAREHOUSING 

complaints  against  warehousemen  for  unliquidated  damages.  . .  55^-554 

WAREHOUSEMEN 

complaint  against  warehouseman  for  loss  of  goods 538  553 

the  same,   for  injury  to  goods  through  neglect   to  obey 

instructions 539  553 

the  same,  for  refusal  to  deliver 540  553 

the  same,  for  not  forwarding  goods 541  554 

WARRANTY 

complaints  in  actions  for  breach  of  warranty 491-502 

complaint  on  covenant  of  warranty 414  424 

the  same,  by  assignee 415  425 

the  same,  by  heir  at  law 416  426 

the  same,  by  devisee 417  436 

the  same,  for  deficiency  in  quantity 418  426 

complaint  for  breach;  soundness  of  horse 475  491 

the  same;  breeding  qualities  of  stallion 476  494 

the  same,  amount  due  on  judgment  assigned 477  495 

the  same,  working  qualities  "^f  machiDe 478  495 

the  same,  quality  of  goods 479  496 

the  same,  another  form 480  497 


WARRANTY— OoDtlDued                                                      EV>rmMo.  Ftwe. 

the  wme,  on  sales  by  sample 481  498 

tbe  same,  of  fitness  for  particular  purpose 483  499 

the  same,  of  title  of  cbatt«ls  sold 48S  600 

the  same,  genuineness  of  note 484  501 

tbe  same,  dtoesa  of  article  for  food 46S  603 

WASTE 

complaints  in  actiong  tor  waste 744-749 

complaiat  b;  lessor  for  damages  forffasle 71B  744 

the  same,  by  remainderman  against  life  tenant 7S0  745 

the  same,  by  ward  against  guardian 721  746 

the  same,  by  tenant  in  common  or  joint  tenant  against 

co-tenant 733  746 

the  same,  by  heir  against  dowress 733  747 

the  same,  by  purchaser  at  sheriff's  sale 724  744 

tbe  same,  by  redemption  against  purchaser 736  748 

complaint  for  forfeiture  and  eviction  on  account  of  waste, . ,  736  749 
complaint  by  lessor  against  lesssc  for  injunction  and  dam- 
ages for  waste 737  749 

WATCHMAKER 

compMnt  against  watohmaker  for  not  using  due  care  and 

skill  in  repwring ...^. 606  SI9 

the  same,  for  not  returning  watcb S06  620 

WATERCOURSES 

complaint  for  negligence  of  mill  owners  overflowtng  lands. .  616  637 

complaint  to  enjoin  pollution  of  pond 692  713 

the  same,  against  dam  causing  overflow  of  lands 694  714 

the  same,  against  erector  and  contlnuer  where  land  has  been 

transferred 695  714 

averment  of  special  damage  to  plaintiff's  land  096  715 

the  same,  against  railroad  continuing  insufficient  sluiceway..  698  715 

the  same,  for  diverting  water  from  mill 700  717 

the  same,  allegation  of  right  by  prior  appropriation 701  719 

tbe  same,  for  diverting  water  used  for  irrigation 702  719 

WELL 

complaint  for  negligence  in  omltiog  to  clean  public  well. . . .  696  609 

WHARVES 

complaint  against  owner  or  lessee  of  defective  wharf 613  624 

the  same,  Injuries  to  vessel  from  bad  bottom  of  dock 614  636 

the  same,  defective  constructiou  of  wharf 616  637 

WILL 

complaint  by  devisee 81  36 

alleging  probate  and  letters  granted  by  special  ofBcer 62  41 

alleging  appointment  of  adminatrator  with  will  annexed. ...       68  42 
comnloint  on  promise  to  pay  money  for  withdrawing  oppoal- 

to  probate 216  904 
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